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Bbntinck  v.  WiZiURK. 


1843 :  16th  aod  18ih  Kay. 

Equity  oonfened  on  the  answer. 

BiU  hy  the  owner  of  an  estate  in  I>eraerara,  against  an  incnmbraneer  thereon,  to  V6* 
strain  him  from  enfordng  payment  in  this  covntry  of  notes  which  had  been  gin  il 
for  part  of  the  debt,  on  the  ground  that  the  incnmbraneer  coald  not  deliver  np  tlie 
grosse  copy  of  the  acts  of  hypothecation,  which  it  was  alleged  was  neoessary  to  a 
Talid  discharge.  The  common  injunction  was  obtained.  The  answer  admitted 
that  the  incnmbraneer  had  no  grosse  copy  in  his  possession,  and  that  a  second  grosia 
copy  would  not  be  issued  by  the  court  without  indemnity ',  but  it  did  not  stale  for 
what  purpose  ofln  whose  farour  the  indemnity  was  required,  or  that  grosse  copies 
had  not  been  actually  taken  out  in  respect  of  the  charges  which  the  Dsfendant  had 
upon  the  estal«i  or  that  any  inquiries  or  searches  had  been  made  in  reference  to 
these  questions,  or  that  any  canoellatton  or  disehai^  had  been  entered  in  Coirt  in 
respect  of  the  preTions  payments  on  account  of  the  debt  The  Plaintifii  and  the 
Defendant  had  both  acted  with  regard  to  the  estate,  in  their  preyious  dealings  c(  4|- 
ceming  it,  without  requiring  the  production  of  the  grosses.  The  Court  dissohed 
the  injunction,  upon  the  incumbrancer  giving  security  to  indemnify  the  Plaintlft 
from  ny  consequence  arising  from  Ihe  abeence  of  the  greases. 

The  Courts  of  this  country  will  apply  the  general  law  of  this  country,  (being  ab- 
stractedly just,  and  not  exclusively  founded  upon  any  peculiar  or  technical  rule,) 
to  questions  relating  to  lands  in  a  colony,  where  a  different  system  of  jarispfU- 
dMieepravBi]a,natoiBitliMigcestedorsh»walbat  iie  laiwv  of  the  oelotfy  iM  M. 

Vol.  n.  2 
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ferant  on  the  point  in  question ;  and  therefore  the  mortgegee  of  an  estate  in  Dem- 
eran  was  held  not  to  be  bound  to  produce.lpspiecnrities  for  inspection  before  pa/- 

ment  -V   •.,• 

•  •      • 

Thb  Plaintiffii  were  the  owiieT9.*af'xiertam  plantations  in  the  colony  of 
Demerara,  subject  to  se^eral^^bts,  m  the  nature  of  mortgages,  inas- 
much as  t£[ej.Were  specific  and  redeemable  charges  upon 
[  *2  ]  the  ^state^.*  **These  charges  were  created  at  different  pe- 
riodsVfrom  1799  to  1829 :  and  all  the  interest  in  those 
to  which*.  Ub^/question  upon  the  present  motion  referred,  had,  by 
several  Tndfaruments  to  which  the  Plaintiffs  and  Defendant  were 
p4^es,  become  vested  in  the  Defendant,  who  had  paid  off  the  origi- 
iial*iiicumbrancers.  The  debt  or  charge  of  the  Defendant  was  re- 
duced by  his  receipt  of  the  compensation-money  paid  in  respect  of 
the  slaves ;  and  in  May,  1887,  an  arrangement  wds  entered  into  be- 
tween the  Plaintifi  and  the  Defendant,  by  which  the  amount  re- 
maining due  was  ascertained,  and  agreed  to  be  paid  in  five  annual 
instalments,  for  whieh  the  Pluntiffs  were  not  to  be  personally  liable ; 
but  the  securities  of  the  Defendant  upon  the  estates  were  to  subsist 
until  the  whole  was  pud  off;  yet,  if  the  payment  of  every  instalment 
was  made  within  mz  months  from  the  time  it  became  due,  the  security 
of  the  Defendant  on  the  property  was  not  to  be  put  in  force.  In 
1888,  the  change  m  the  laws  affecting  labour  in  the  colonies  was 
said  to  have  occasioned  a  difficulty  in  providing  for  the  first  instal- 
ment ;  and  the  Defendant  consented  to  postpone,  for  some  months, 
the  time  of  payment  of  part  of  that  instalment,  the  Plaintiffs  gtvbg 
their  promissory  note  for  the  payment  of  Che  amount,  in  respect  of 
which  the  time  was  so  enlarged.  It  did  not  appear  uat  any  ques- 
tion had  been  raised  before  the  year  1888,  with  respect  to  the  pro- 
duction of  the  instruments  upon  which  legal  effect  was  given  to  the 
securities  as  specific  charges  upon  the  estate ;  but,  in  1888,  the  Plain- 
tifll  requested  that  the  ^^  original  mortgages,"  and  subsequently  that 
the  ^^  grosse"  imght  be  produced,  which  the  Defendant  expressed 
his  readrness.to  do  when  required.  A  meeting  afterwards  took  place, 
to  which  the  securities  were  to  be  produced,  when  it  appeared  that 
the  instruments  m  possession  of  the  Defendant  were  copies  of  the  act 
of  the  Court,  by  which  the  charge  upon  the  estate  was  authenticated ; 
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bat  were  not  the  copies  designated  as  ^^  grosses.'^  ^he 
promissory  note  given  for  the  instalment  in  arrear  became  [  *3  ] 
doe  in  Jaly,  1839,  and  the  Defendant  brought  his  Botion 
upon  it  and  recovered  Judgment.  The  bill  was  filed  for  an  account  of 
what  was  due  to  the  Defendant  and  to  restrain  proceedings  in  the 
action  in  respect  of  this  security,  until  the  production  and  deliyeiy 
up  of  the  grosee  copies  to  the  Plaintiffs.  Execution  was  stayed  by 
the  common  injunction. 

Upon  the  filing  of  the  answer  the  order  nisi  to  dissoke  the  mjune- 
tion  was  obtained.  The  only  materiakquestion  was  with  regard  to 
the  character  and  value  of  the  grosse,  and  the  effect  of  its  absence, 
or  of  any  separate  dealing  with  that  instrument,  upon  the  title  to  the 
estate,  according  to  the  law  of  Demerara  (a) . 

Mr.  OirdUsione  and  Mr.  James  Parker ^  for  the  Plaintiffi,  shewed 
cause  against  dissolving  the  injunction,  and  argued  that  the  grosses, 
when  taken  out,  became  the  title-deeds  of  the  mortgagee ;  <^at  un- 
less the  mortgagee  was  prepared  to  deliver  up  the  grosse  copies  upon 
payment  of  the  mortgage-money,  he  was  not  in  a  situation  to  recon- 
vey  the  estate,  and  therefore  should  not  be  permitted  to  enforce 
payments  made  in  respect  of  the  charges  on  the  estate  ought  in  fact 
to  be  written  off  upon  the  grosse,  in  order  to  constitute  the  proper 
evidence  of  payment ;  that  other  interests  in  the  estate  may  have  been 
created  by  assignment  or  deposit  of  the  grosses,  by  the  prior  mort- 
gagees ;  and,  unless  the  transaction  were  duly  written  off  on  the 
grosse,  interests  might  subsequently  be  created  by  transfer  of  those 
instruments  to  other  persons  without  notice  of  the  discharge  of  the 
debt  to  winch  they  related.  That  the  Court  in  Demerara  would 
not  grant  a  second  grosse  copy,  and  'therefore,  unless  the 
Court  continued  the  injunction,  the  Plaintiffs  would  be  [  *4  ] 
compelled  on  the  one  hand  to  pay  the  sum  due  upon  the 
security ;  whikt,  upon  the  other,  they  would  not  be  enabled  to  raise 
money  by  a  mortgage  of  the  estate  to  other,  persons :  VanderUnden^ 
iutUiUes  of  the  Law  of  HoUandj  by  Henry,  p.  258 :  2  Burgey  Co- 

(a)  TIm  extent  of  the  admistion  in  the  aniwer,  with  reepeet  to  the  law  of  Deiae- 
nmoB  tUi  fnlrieelk  w91  sppMT  ia  the  judgment. 
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hn.  Law  J  p.  722 :  where,  after  observing  that  the  transport  is  entered 
amongst  the  aeta  of  the  Court,  from  which  the  secretary  gives  the 
parties  unegrosse^  it  is  added, — ^^  The  production  of  this  instrument 
affords  the  proof  of  the  preceding  title  on  which  this  judicial  act  of 
delivery  has  taken  place."  S.  V.  Leeuwen^Uh.  4,  c.  7,  ss.  10, 
12 ;  Mepart  of  the  Law  of  DemerarUj  p.  208.  In  Selioole  v.  Sail 
(a),  the  Court  restrained  a  mortgagee  from  proceeding  at  law  against 
the  mortgagor  upon  his  bond,  when  he  was  not  in  a  condition  to  de- 
liver up  the  title-deeds :  Stoke  v.  Robson  ((),  Smith  v.  Bieknell  ((?), 
ShdmarcUne  v.  Harrop  (d). 

Mr.  Burgej  Mr.  SJuupe,  and  Mr.  Goidbum,  for  the  Defendant. 

There  is  no  analogy  between  the  ^^grosse"  of  the  act  of  Court,  in 
British  Guiana,  and  a  mortgage-deed  in  this  country.  The  grosse  is 
in  no  point  of  view  the  security.  The  appearance  of  the  party  in 
Court  personally,  or  by  his  attorney,  and  his  acknowledgment  of  the 
hypothecation  of  the  property,  creates  the  charge  upon  it.  No  in- 
terest could  be  acquired  in  tho  property  by  transfer,  delivery,  or 
other  dealing  with  the  grosse  of  the  mortgage.  By  the  law  of  Brit- 
ish Guiana,  no  interest  can  be  acquired  in  immovable  property, 
either  on  sale,  mortgage,  or  transfer  of  the  mortgage,  unless  by  an 
act  in  Court  in  which  the  vendor,  mortgagor,  or  mortgagee, 
[  *5  ]  either  personally  or  by  attorney,  sells,  mortgages,  or  *aa- 
signs,  and  the  purchaser,  mortgagee,  or  assignee  per- 
■onally  or  by  his  attorney,  accepts  the  property  sold,  mortgaged,  or 
oeded  to  him.  Voet^  Ub.  20,  tit.  1,  n.  9;  OroUuij  Manud.  ad 
Juriip.  HoU.  lib.  2,  cap.  48,  n.  36,  37  (a).  The  grosse  is  nothing 
more  than  an  office-copy  of  the  record  of  the  transaction  in  the  Court, 
although  it  may  be  distinguished  from  other  office  copies  somewhat 
as  the  probate  copy  of  a  will  granted  by  the  ecclesiastical  court  is  dis* 
tinguished  from  other  copies  issued  out  of  the  same  Court.  Neither 
ef  &e  parties  to  the  hypothecation  are  compelled  to  take  out  a  grosse 

(a)  1  Sch.  &  Lef.  176.  (6)  3  T.  &  B.  51. 

(c)  Id.  n.  ((f)  6  Madd.  89. 

{$)  As  to  the  ceMions  or  a88ig:nment8  of  znortgaget,  s«e  also  Toet,  lib.  IS,  tit.  4,  n. 
11,  and  lib.  SO,  tiL  4,  n.  S5;  Sande,  de  Oesi.  Act.  S,  n.  IQ,  11,  p.  7. 
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copj  of  the  act ;  and  it  is  in  fact  often  omitted.  There  is  no  evidence 
in  this  eaae  that  any  grosse  copies  were  taken,  and  there  is  evidence 
that  none  of  the  grosse  have  come  to  the  possession  of  the  Defendant. 
It  is  not  the  costomy  and  there  is  no  law  requiring,  that  payments 
on  account  of  the  debt  for  which  the  estate  is  hypothecated,  should 
be  written  off  up(m  the  grosse.  The  act  of  cancellation,  entered 
upon  the  records  of  the  Court,  is  the  proper  evidence  of  the  satisfao- 
tipn  of  the  mortgage  ;  and  that  is  effected  without  production  of  the 
grosse.  It  resembles,  in  this  respect,  the  entry  of  satisfaction  of  a 
judgment  in  this  country. 


VlCB^HANCELLOR  :-*- 

The  case  suggested  on  the  part  of  the  Plaintiffs,  and  which  is  ad- 
mitted by  the  Defendant,  is,  that  the  mortgages  in  this  case  were 
made  according  to  the  Dutch  law,  and  that  the  form  of  a  Dutch 
mortgage  differs  from  that  of  an  English  mortgage.  It  is  not  effected 
by  means  of  a  private  deed  between  the  parties, — but  the 
parties  go  into  Court,  and  the  mortgage  is  effected  *by  an  [  *6  ] 
act  of  Court,  which  creates  the  specific  charge,  and  that 
act  of  Court  is,  in  truth,  the  ori^nal  mortgage  :  it  is  the  security  it- 
self, and  nothing  else  constitutes  the  security.  It  appears,  however, 
tiiat  there  is  a  practice  for  the  mortgagee  to  take  out  what  is  called  a 
gro8»ej  which  I  believe  means  nothing  more  than  an  engrossment ; 
but  it  differs  from  all  other  office-copies,  whether  engrossed  or  not,  in 
this,— that  it  is  considered  as  the  authentic  document  which  evidences 
the  title  of  the  mortgagee  ;  and  it  appears  that  the  Court  will  never 
grant  a  second  grouse  copy.  It  does  not  appear  that  there  is  any 
restricti<m  to  the  number  of  office-copies  which  are  given  out,  but 
they  will  not  grant  a  second  grosse  copy,  unless  the  loss  of  the  first 
be  sufficiently  proved,  and  the  party  applying  for  the  second  grosse 
eopy  enters  into  an  indemnity  against  any  possible  consequences  of 
their  being  two  grosses  in  existence. 

Now,  the  Plainti&  allege  that  the  grosse  is  the  only  evidence  of 
die  existence  of  the  mortgage.  They  allege,  that  when  a  mortgage  is 
satisfied,  it  is  necessary  Uiat  the  grosse  should  be  produced  in  order 
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that  the  mortgage  may  be  oancelled,  and  satisfaotton  may  appear  by 
act  of  Court,  as  the  originakl  mortgage  appears  by  act  of  Court  also. 
They  say  where  a  mortgagee  pays  off  money  without  the  grosse  being 
produced,  the  payment  will  not  operate  to  the  discharge  of  the  estate^ 
if,  in  truth,  the  grosse  has  been  parted  with  to  an  assignee ;  and  they 
say,  whenever  the  mortgages  are  dealt  with,  \he  dealing  should  appear 
on  the  grosse,  and  by  those  means  the  mortgages  are  transferred  from 
hand  to  hand.  Under  these  circumstances,  they  pray, — ^not  that  the 
transaction  of  1837  may  be  set  aside  or  avoided, — but  that  they  may 
in  fact  have  the  benefit  of  the  agreement  of  18S7,  and  that  the  De- 
fendant may  be  restrained  from  proceeding  in  an  action  which  he  has 

brought  on  the  note,  and  also  from  bringing  any  other  ac- 
[    *7    ]  tion  (though  'there  is  no  case  of  that  nature  now  before  me) 

until  the  grosse  copies  are  produced.  It  is  admitted  by  the 
Defendant,  that,  in  point  of  fact,  he  has  no  groae  whatever  in, his 
possession ;  and  he  admits,  further,  that  no  act  whatever  has  been 
done  to  cancel  or  satisfy  the  mortgages,  except  so  far  as  they  are 
cancelled  and  destroyed  by  the  effect  of  the  payment  of  the  money 
in  satisfaction  of  the  mortgage. 

The  question  which  I  have  now  to  determine  is,  whether,  on  the 
answer,  there  is  an  equity  confessed  by  the  Plaintifis,  in  this  stage  of 
the  cause,  to  have  the  proceedings  in  the  action  stayed  untU  the  hear^ 
ing,  and  either  the  grosses  produced,  or  the  Plalntifi  protected  against 
that  injury,  which  they  say  they  shall  or  may  be  exposed  to,  if  they 
pay  the  money  without  having  the  grosses  produced  and  satisfaction 
entered  on  them. 

I  observed,  during  the  argument,  that  it  was  quite  impossible  I 
could  continue  the  injunction  upon  any  other  terms  than  that  the 
Plaintiffs  should  bring  the  money  into  Court.  The  bill  does  not  dis- 
pute Mr.  WiUink^s  right  to  receive  the  money :  the  Plaintiflb  do  not 
say  they  are  not  his  debtors,  or  tjiat  the  money  is  not  due  to  him  at 
the  present  moment.  The  gravamen  of  the  case  is,  that,  if  they  now 
pay  the  money,  Mr.  Willink  is  not  in  a  position  to  give  the  estate  a 
valid  discharge,  because  the  grosses  are  not  in  his  possession.  The 
payment  of  the  money  into  Court,  if  the  injunction  is  continued,  is  a 
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point  on  which,  in  snoh  circmnstanoes,  I  have  no  discretion, — ^nothing 
being  sought  by  tiie  bill  bat  protection  against  a  possible  loss. 

The  next  point  is  one  that  is  prominently  brought  forward  on  the 
pleadings,  and  was  urged  at  the  bar.  The  Plaintifib  say, 
Aat  if  the  grosses  were  in  the  'Defendant's  possession,  [  *8  ] 
and  were  produced,  they  should  have  no  difficulty  what- 
ever in  obtaimng  the  amount  of  the  Defendant's  demand  on  the  secu- 
rity of  the  estate.  No  persons,  they  assert,  will  advance  money  on 
the  security  of  an  estate,  subject  to  the  Dutch  law,  unless  the  grosses 
be  produced,  and  therefore  they  cannot,  as  they  otherwise  might, 
raise  the  money  on  this  security.  It  is  not  alleged,  however,  that 
there  is  any  right,  according  to  the  Dutch  law,  in  a  mortgagor  to  call 
on  a  mortgagee  to  produce  the  grosstj  or  the  title  deeds,  until  the 
mortgage  is  satisfied ;  and  there  being  no  suggestion  of  any  peculiar- 
ity  in  that  respect  in  the  Dutch  law,  I  can  only  consider  what  the 
law  of  this  Court  is.  Now  I  believe  that  no  point  is  better  settled 
than  this, — ^that  where  a  mortgagor  is  proceeding  agidnst  his  mortga- 
gee, a  court  of  equity  will  not  compel  the  mortgagee  to  produce  his 
securities,  except  on  payment  of  the  mortgagee's  claim ;  and  the  rule 
does  not  depend  upon  any  peculiarities  of  system,  but  is  founded  on 
principles  of  abstract  justice.  This  part  of  the  Plaintiffs'  case,  there- 
fore, m  administering  justice  in  this  country  according  to  its  laws,  I 
am  bound  not  to  regard,  however  the  circumstances  may,  in  that  re- 
spect, operate  injuriously  to  the  Plaintiffs. 

The  point  which  was  principally  urged  on  the  part  of  the  Pluntiflb, 
and  for  whith  there  is  probably  some  foundation,  is  this, — ^that  at  the 
time  when  they  came  to  the  agreement  of  1837,  and  when  they  gave 
the  pronussory  note  of  1838,  they  supposed  the  grosses  to  be  in  the 
possession  of  the  Defendant ;  and  they  say  that,  having  been  induc- 
ed to  execute  the  deed,  and  to  give  a  promissory  note  in  that  con- 
fidence and  belief,  and,  as  they  say,  on  the  representation  of  Mr. 
FFfZIifiA;  that  he  had  the  grosses  in  his  possession,  therefore  the 
Court  ought  to  restrain  the  proceedings  in  the  action.  There  are 
two  ways  of  considering  this  p<nnt, — either  as  giving 
*tii6  Plainti£b  an  equity  to  be  relieved  firom  the  effect  of  [  *9  ] 
the  transaction  of  1887,  and  of  the  pronussory  note,  or. 
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as  affording  a  reason  why  the  Court  should  not  allow  the  monej  to 

be  received  by  the  Defendant  until  the  grosses  are  produced,  or  an 

indemnity  ^yen  against  the  consequences  of  their  absence. 

It  is  impossible  to  regard  the  case  of  the  Plidntiffs  in  the  first  of 

these  aspects,  upon  the  present  pleadings.  The  bill  does  not  seek  to 
set  aside  the  transaction  on  the  ground  of  misrepresentation ;  but  it 

prays  that  the  Plaintifi  may  have  the  benefit  of  the  agreement  of 
May,  1837 ;  and,  with  respect  to  the  note,  it  only  prays  that  pay* 
ment  may  be  stayed  until  the  grosses  shall  be  produced :  and  I  pre* 
sume,  though  the  bill  does  not  say  so,  until  security  shall  be  given 
against  the  consequences  of  the  non-production  of  the  grosses,  if  they 
exist.  I  must,  therefore,  hold  the  Plaantifib  bound  by  the  transaction 
q{  1837,  and  I  must  hold  Mr.  Willink  entitled  to  receive  the  payment 
which  he  seeks  to  enforce,  unless  the  note  stands  in  a  different  por- 
tion from  the  other  part  of  the  transaction.  Now  I  cannot  look  upon 
this  note  as  being  any  thing  but  a  substitution,  by  agreement  between 
the  parties,  for  the  first  instalment.  If  no  noto  had  been  given,  Mr. 
Willink  would  have  been  in  the  position  to  have  enforced  his  remedy 
in  the  colony  of  Demerara,  and,  if  he  had  proceeded  there,  which  it  is 
to  be  regretted  that  he  has  not  had  the  opportunity  of  doing,  the 
question,  which  creates  the  difficulty  here,  would  never  have  arisen. 
The  Courts  in  the  colony  would  deal  with  the  subject  there  as  a  ques- 
tion of  law,  whereas  here  I  am  obliged  to  deal  with  it,  being  a  point 
of  foreign  law,  as  a  question  of  fact ;  and,  therefore,  it  is  that  I  am 
embarrassed  in  knowing  what  the  truth  of  the  case  is  with  regard  to 

the  rights  of  the  parties. 
[   *10   ]         I  must  for  the  present  purpose  consider  the  transaction 

*of  1837  as  valid,  and  the  promissory  note  as  a  substitu- 
tion for  the  first  instalment,  standing  in  precisely  the  same  situatioa 
as  the  first  instalment,  if  the  note  had  not  been  given.  So  far  I  have 
no  difficulty.  If  the  case  had  rested  there,  I  should  have  had  no 
discretion  but  to  dissolve  the  injunction  and  allow  the  law  to  take  its 
course.  The  answer  of  Mr.  WUUnky  however,  prevents  me  from  thus 
disposing  of  the  case.  Mr.  Willink,  admits  by  his  answer  that  a 
second  grosse  copy  will  not  be  given  out  without  proof  of  the  loss  of 
the  first  grosse.    If  he  had  stopped  there  I  should  probably  have  fUt 
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BO  great  diffioolty  in  explaining  that  transaction  without  affecting  the 
rights  of  the  parties ;  hot  he  goes  on  to  say,  that  an  indemnity  is  re. 
quired  by  the  Conrt  on  the  second  grosse  being  delivered  out.  Now, 
in  favour  of  whom  is  that  indemnity  required  ?  I  can  understand 
that  the  indemnity  may  be  required,  not  in  favour  of  the  mortgagor, 
bat  for  the  protection  of  other  parties  to  whom  the  grosses  may  have 
been  transferred ;  but  it  is  also  possible,  as  the  Plaintiffs  insist,  that 
a  question  may  arise  between  the  mortgagor  and  an  assignee  of  the 
grosse.  if  the  Plaintiffs  pay  the  mortgage-money  to  the  Defendant, 
with  the  knowledge  that  the  grosse  is  not  in  his  possession. 

This  bill  was  filed  in  April,  1840,  and  Mr.  WilUnk'8  answer  was 
not  filed  until  March,  1842.  I  must  presume,  as  his  answer  leads 
me  to  suppose,  that,  during  that  period,  he  had  inquired  into  the 
Butch  law:  it  would  appear  that  he  has  done  so,  from  various 
general  statements  which  he  makes  as  to  his  information  and  belief 
respecting  that  law ;  he  gives  me  no  information  as  to  any  inquiries 
which  be  has  actually  made  upon  these  very  material  points:  he 
says  that  originally  grosses  were  not  usually  demanded, — that,  at 
the  present  day,  they  are  not  universally  demanded,  but 
be  does  not  tell  me, — and  he  says  he  does  believe,  *that  [  *11  ] 
grosses  were  delivered  out  in  respect  of  the  mortgages 
in  question.  It  is  remarkable  that  he  has  not  stated, — which  if  he 
had  stated  I  should  probably  have  been  bound  to  acton, — that  search 
has  been  made  on  tbe  records  of  the  Court  in  Demerara,— -and  that 
he  is  able  to  state,  as  a  fact  resulting  from  that  inquiry,  that  no 
grosses  existed  or  were  delivered  out.  It  may  be  quite  true,  that 
be  has  never  seen  the  grosses  of  the  original  mortgage,  or  of  his 
own  mortgage ;  but  it  is  equally  true,  that  a  grosse  may  have  ex. 
uted.  I  give  entire  creditto  what  Mr.  WUlink  states, — that  there 
have  been  no  incumbrances  whatever  created  on  this  estate,  to 
which  he  has  been  a  party.  The  case  rests  solely  upon  the  possi* 
ble  situation  of  the  older  mortgages. 

In  statbg  that  the  indemnity  is  required,  the  Defendant  might 
have  gone  on  to  say  in  respect  of  what  parties,'--or  in  favour  of 
what  parties  it  is,  that  the  Court  requires  that  indemnity.    I  am 
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left  in  total  ignorance  on  this  point,  although  Mr.  WiUink  might  have 
given  me  precise  information  upon  it,  and  might  have  stated,  that  he 
had  taken  the  opinion  of  competent  persons,  and  told  the  Court  what 
that  opinion  was.  It  is  those  points,  on  which  the  Defendant  might 
have  given,  bnt  on  which  he  has  omitted  to  give  me  information, 
that  have  occasioned  the  great  difficulty  I  have  felt  in  disposing  of 
the  case. 

The  rule  of  the  Court,  requiring  that  there  should  be  an  equity  con- 
fessed  by  the  answer  in  order  to  sustain  an  injunction,  does  not  re- 
quire that  the  equity  so  appearing  should  constitute  such  admission 
by  the  Defendant  as,  on  the  face  of  the  answer,  would  entitle  the 
Plaintiff  to  a  decree.  The  meaning  of  an  equity  confessed  on  the 
answer  is,  that  the  Defendant  has  thereby  admitted  such  facts  as 
suffice  to  shew  the  Court  that  there  is  a  question  to  be 
[  *12  ]  tried,  before  it  can  safely  allow  *the  subject-matter  of 
the  suit  to  be  disposed  of  in  a  court  of  law  upon  a 
question  over  which  that  Court  has  no  jurisdiction,  aud  where  the 
facts,  which  are  the  ground  of  equitable  interference,  cannot  be  the 
subject  of  adjudication.  I  have  had  great  difficulty  in  seeing  how  it 
was  possible  to  avoid  the  conclusion,  that  the  admission  of  facts  in 
the  answer, — unexplained  as  they  are,  where  I  cannot  help  thinking 
that  more  explanation  might  easily  have  been  given, — throws  so 
much  doubt  on  the  question  of  right,  that  I  ought  to  restrain  the 
action  till  I  know  more  of  the  facts  than  I  am  at  present  informed  of. 
The  statements  in  the  answer  leave  very  much  to  be  ascertained  before 
the  Court  can  know  what  it  is  doing. 

On  the  other  Hand,  there  are  observations  of  the  strongest  kind 
which  arise  in  regard  to  the  Plaintiffs'  case.  If  the  Plainitfi'  sug- 
gestion be  true,  that  no  payment  or  retainer  by  a  mortgagee  is  good, 
unless  indorsements  are  made  on  the  grosse,  they  are  involved  in  the 
absurdity  of  supposmg  that  a  mortgagee  in  possession,  or  a  consignee 
receiving  produce,  and  applying  it  in  reduction  of  the  mortgage  debt, 
does  not  pro  tanto  discharge  the  mortgage, — a  proposition  so  revolting 
to  common  sense,  that  there  would  be  difficulty  in  believing  that 
Buch  could  be  the  state  of  the  law.  Another  observation  is,  that 
when  there  waa  so  large  a  sum  as  14,000{.  or  15,000{.  payabfe  in 
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respect  of  the  slave  compensation-moaey,  so  far  were  the  Plaintiffs 
from  being  advised,  that  they  ought  to  require  the  production  of  the 
grosses,  that  Mr.  fVillink  was  allowed  to  receive  the  money  without 
any  inquiry  being  made  respecting  the  grosses.  So,  with  regard  to 
all  the  other  mortgages,  though  the  Plaintiffs  have  been  privy  to  the 
&ct,  that  Mr.  WiUinck  had  been  dealing  with  and  satisfying  the  other 
mortgages,  and  though  they  are  parties  to  an  arrangement  found* 
ed  thereon,  they  do  not  appear  to  have  inquired  whether 
the  grosses  *were  in  his  possession  until  1838.  Another  [  *18  ] 
circumstance  which,  in  amoral  point  of  view,  might  justify 
important  conclusions  is,  that,  if  the  law  be  as  the  Plaintiffs  suppose, 
Mr.  WiUinck  has  been,  throughout  the  whole  transaction,  himself 
paying  off  prior  mortgages,  without  seeing  that  the  grosses  were  in  the 
possession  of  those  to  whom  he  paid  them.  I  must,  therefore,  ascribe 
an  extraordinary  degree  of  ignorance  to  the  advisers  of  both  parties, 
if  the  law  be  such  as  the  Plaintiffs'  argument  supposes. 

[His  Honor  then  adverted  to  the  correspondence  in  1838  on  the 
subject  of  the  grosses  (a).] 

There  are  in  this  case  facts  appearing  which  would,  I  think,  enable 
me  either  to  continue  or  dissolve  the  injunction,  without  violating  any 
rule  of  this  Court.  It  is  impossible  to  say  that  Mr.  Willimk  has 
not,  in  his  answer,  admitted  facts  which  leave  a  case  for  inquiry ; 
and  it  is  impossible  to  say  that  the  Plaintiffs  have  not  so  dealt  with 
this  transaction  as  to  justify  me  in  saying  I  cannot  place  much  reli« 
ance, — ^not  on  their  statements,  for  on  their  statements  I  place  the 
most  implicit  reliance, — but  on  their  supposition  of  what  the  law  of 
Demerara  is  on  the  point  in  question. 

I  have  looked  into  the  authorities,  so  far  as  I  have  been  able,  but 
they  are  very  far  from  being  satisfactory. 

The  course  which  I  think  will  meet  the  justice  of  the  case  is  this, 
— if  the  Defendant  will  consent  to  give  such  security  as  the  Master 
shall  approve  of,  to  acconnt  for  what  he  shall  recover,  as  Hhe  Court 
may  hereafter  direct,  in  case  it  should  be  decided  that  the  Plaintiffs 
are  damnified  by  the  payment  which  they  resist  by  their  bill,  I  will 

(a)  Snprtyp.  a. 
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dissoltre  the  injuoction.  If  not,  I  will  continue  the  injonction,  upon 
the  Plaintiffs  paying  the  money  into  Court,  and  consent- 

[  *14  ]  ing  to  an  immediate  reference  to  'inquire  whether  there 
&re  any  and  what  grosses  existing,  and,  if  they  are  not 

in  the  Defendant's  possession,  for  what  purpose  it  is  that  the  Court 

in  Demerara  requires  the  indemnity.     If  both  parties  decline  these 

terms,  the  injunction  must  be  dissolved. 


Luceraft  v.  Hite,  L.  C.  19th  December,  1785.  Time -for  Defendant's  redeeming  the 
mortgaged  premises  enlarged.  &c. ;  and  it  being  alleged,  that  some  of  the  title-deeds 
and  writings  have  been  lost,  the  Master  to  inquire  whether  any  of  such  title-deeds  and 
writings  arc  lost,  or  are  not  in  the  power  of  the  Plaintiffs,  or  either  of  ihcm,  to  produce ; 
in  which  case  the  Master  to  settle  how  and  in  what  manner  the  Plaintifis  can  make 
the  Defendant  an  effectual  title  to  the  said  mortgaged  premises  by  way  of  re-convey- 
ance, or  settle  what  indemnity  will  bo  necessary  to  be  made  to  the  Defendant  in 
respect  to  the  loss  or  non-production  of  such  deeds  and  writings,  and  for  the  better 
discovery,  &c.     Reg.  Lib.  a  1786,  fo.  203. 


Lbemikg  v*  Shebbatt. 

The  testator  gave  certain  pecuniary  legacies  to  his  danghten  reapaetiTely,  one  half 
to  be  invested  and  secured  from  the  control  of  any  husband^  the  interest  to  be  paid 
to  them  in  the  meantime,  and  the  principal  dispoaed  of  ai  they  should  direct,  fo 
ihtir  issue ;  and  in  case  they  die  without  isstie,  he  gave  the  principal  among  the  sur- 
vivors of  his  children  in  equal  shares : — Held^  that  the  first  bequest  was  limited  to 
issue  living  at  the  death  of  the  children,  and  that  the  gifk  over  on  failure  of  tisfii« 
referred  to  the  same  objects. 

Gift  of  a  residue  of  real  and  personal  estate  to  trustees  to  sell,  get  in,  pay  and  divide 
the  money  arising  therefrom,  unto  and  equally  among  the  testator's  children,  so 
soon  as  the  youngest  should  atuin  twenty -one, — the  daughter's  shares  to  be  invest- 
ed and  secured,  and  the  interest  paid  to  such  daughter,  and  the  principal  to  be  dis- 
posed of  amongst  her  children  as  she  might  direct}  if  no  child,  the  share  to  ha 
divided  amongst  the  survivors  of  the  testator's  children  equally,  and  in  case  of  the 
death  of  any  of  his  children  leaving  lawful  issue,  the  share  the  parent  would 
have  been  entitled  to  have : — Held,  that  the  residuary  share  of  a  child,  who  attain- 
ed twenty -one,  and  died  before  the  time  of  division,  pasted  to  hia  representa- 
tives[l]. 

[1]  Where  the  words  in  a  will  are  in  the  present  tenaa,  bat  the  direction  for  tbo 
paymeDt  ia  in  tfaa  future,  the  fair  import  of  tha  laaguaga  ia  that  ^hers  {a  a  pnaant 
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That  no  child,  who  did  not  Attain  twenty-one,  was  intended  to  take  any  interest  in 
the  residue.    SemUe, 

That  the  word  '*  sarvivors,'*  in  the  residuary  clanse,  must  he  construed  in  its  natural 
sense,  and  not  as  importing  *'  others,**  and  that  this  construction  of  the  word  in 
one  part  of  the  will  most  gorem  the  construction  of  the  same  word  in  the  other 
pans. 

That  the  gift  of  the  part  or  share  of  a  parent  dying  leayipg  issue,  to  such  issue,  ap- 
plied both  to  the  original  and  accruing  shares  of  the  residue,  but  not  to  the  partic- 
ular legacies. 

Thomas  Leehing,  by  his  will,  after  bequeathing  cer- 
tain legacies,  gave  to  each  of  his  children,  Saraky  *Jamtn^  [  ^5  ] 
Maria ^  Jo^tph^  Frances^  and  Henrys  £1000  each,  to 
be  paid  respectively  on  their  attaining  the  ages  of  twenty-one,  ex- 
cepting  to  such  of  them  as  were  girls,  in  which  cases  he  ordered 
that  one-half  part  should  be  secured  from  the  control  of  any  husband 
with  whom  they  might  intermarry,  the  interest  in  the  meantime  to  be 
paid  to  them,  and  the  principal  disposed  of,  in  such  manner  as  they 
might  direct,  to  their  issue ;  but,  in  case  they  should  die  without 
issue,  be  gave  the  principal  among  the  survivors  of  his  children  in 
equal  proportions.  The  testator  then  gave,  devised,  and  bequeathed 
to  his  son,  Thomas  Leeming^  John  Sherrattj  and  Thomas  Bdshaw^ 
whom  he  appointed  his  executors,  all  his  freehold  property,  and  also 
all  the  residue  of  his  personal  estate ;  and  he  declared  the  trusts 
thereof  as  follows : — '^  To  sell  and  dispose  of  my  freehold  property, 
and  to  collect  and  get  in  all  my  personal  property,  and  to  pay  and 
divide  the  money  arising  therefrom,  so  soon  as  my  youngest  child 
shall  attain  the  age  of  twenty-one,  unto  and  equally  amongst  my 
children,  share  and  share  alike ;  but  I  direct  one*half  of  the  shares 
of  such  of  them  as  are  daughters  shall  be  placed  out  at  interest,  and 
be  secured  from  the  control  of  any  husband  with  whom  they  may 
intermarry,  the  interest  in  the  meantime  to  be  pud  to  such  daughter, 

gift,  to  be  paid  thereafter.  A  direction  in  a  will  for  a  dlTision  of  an  estate  among 
sereral  persons,  by  the  executor,  is  equivalent  to  a  direction  for  the  payment  to  the 
legatee,  of  their  respectiro  shares,  in  such  case  the  interest  is  vested,  and  is  traos- 
nissible.  Tucker  and  Wife  v.  Ball,  1  Barbour's  Sap.  C.  R.  M.  See  Packham  v. 
Gregory,  4  Ilare,  SM.  SaHsbniy  o.  Petty,  a  Hai«,S6.  Watson  v.  Hayes,  5  MyL 
4  Cr.  isa.  18S. 
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and  the  principal  to  be  disposed  of,  in  such  manner  as  she  may  direct, 
amongst  her  children,  if  any ;  but,  if  there  be  no  children,  then  such 
share  to  be  divided  equally  amongst  the  survivors  of  my  children ; 
and,  in  case  of  the  death  of  any  of  my  children,  leaving  lawful  issne^ 
I  direct  and  give  to  such  issue  the  part  or  share  the  parent  so  dying 
would  have  been  entitled  to  have." 

The  testator  died  in  1807.  Nine  of  his  children  survived  him, 
and  attained  twenty-one  years  of  age,  namely,  John 
[  •IG  ]  died  (who  without  issue  before  Henry^  •the  youngest, 
attained  twenty-one),  Sarah  (who  died  without  issue  after 
Henry  attained  twenty-one),  Thomas^  JSUzabethj  and  Frances^  (who 
died  leaving  issue  after  Henry  attained  twenty-one),  and  Jameij 
Jo%ephj  Mariaj  and  Henry ^  living  at  the  institution  of  the  suit. 

The  suit  was  instituted  for  the  administration  of  the  testator's 
estate,  and  to  obtain  the  declaration  of  the  Court  upon  the  mterests 
of  the  surviving  legatees,  and  the  representatives  of  those  who  were 
dead.     On  further  directions, 

Mr.  Temple,  Mr.  Sharpe,  Mr.  Walker,  Mr.  Bacon,,  Mr.  Baynhawej 
Mr.  Maylne,  Mr.  JElderton,  and  Mr.  Taylor,  appeared  for  the  seve- 
ral parties. 


Yice-Ghanobllor  :— 

Four  questions  have  been  raised  in  this  case,  ilrst,  on  the  mean- 
ing to  be  attached  to  the  expression,  ^*  in  case  they  die  without  issue." 
The  second,  whether  the  residuary  share  of  John  Lteming,  who  died 
in  the  year  1811,  without  leaving  lawful  issue  before  the  youngest 
child  of  the  testator  attained  twenty-one  years  of  age,  having  himself 
attained  twenty-one,  was  transmissible  to  his  representative,  or  is 
undisposed  of  by  the  will.  The  third  question,  on  the  meaning  of 
the  word  ^^  survivors ;"  and  the  fourth  question,  what  parts  of  the 
testator's  property  are  affected  by  that  clause  of  the  will  in  which, 
<<  in  case  of  the  death  of  any  of  his  children  leaving  lawful  issue,"  he 
gives  ^^  to  such  issue  the  part  or  share  the  parent  so  dying  would 
have  been  entitled  to  have." 
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Upon  the  first  qaestion  my  opinion  is,  that  the  words 
*'^  in  ease  they  die  without  issue,"  must  be  construed  [  *17  ] 
with  reference  to  the  issue  before  spoken  of;  as  if  the 
words  were  ^Mn  case  they  die  without  9ueh  issue  :"^ZZieom5e  y. 
Oompertz  (a).  I  am  further  of  opinion  that  the  issue  before  spoken 
of  does  not  [mean  issue  indefinitely :  Target  v.  Gaunt  (i), — a  con- 
struction which  is  fortified  by  the  subsequent  parts  of  the  will,  in 
which  it  is  manifest  from  the  words  themselves,  that  an  indefinite 
failure  of  issue  was  not  the  event  the  testator  contemplated. 

Upon  the  second  point  I  think  that  the  share  of  tiie  residue  of 
John  Leeming  was  transmissible  to  his  representatives. 

The  argument  agamst  this  construction  may  be  thus  stated : — It 
was  said  that  the  gift  of  the  residue  is  future, — that  there  is  no  gift 
of  such  residue,  except  in  the  direction  to  pay,  and  that  it  is  a  settled 
rule,  in  the  construction  of  wills  relating  to  personal  estate,  that, 
where  a  legacy  is  given  at  a  future  time,  and  there  is  no  gift  of  the 
legacy,  except  in  the  direction  to  pay,  the  legatee  can  claim  nothing 
unless  he  is  living  at  the  time  when  the  legacy  becomes  payable  [1]. 
That  the  Court  has,  in  many  cases,  expressed  itself  very  nearly  in 
this  manner,  I  do  not  deny ;  but  I  am  satisfied  that  I  should  be  mis- 
applying the  rule  intended  to  be  expressed  by  the  Court  in  such 

(a)  3  Mjl.  &  Cr.  127,  and  see  the  cases  there  dted. 
(6)  1  P.  Wms.  432. 

[1]  If  a  testator  leaves  a  legacy  absolntelj  as  regards  his  estate,  bat  restrains  the 
mode  of  the  legal  enjojment  of  it,  to  secare  certain  objects  for  the  benefit  of  the  leg- 
atee, on  the  failare  of  sach  object,  the  absolate  gift  prevails ;  bat  if  there  is  no  abso- 
lute gift  as  betwem  the  legatee  and  the  estate,  bat  particular  modes  of  enjojment  are 
prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  forms  a  part  of  the  testator's 
estate,  as  not  having  in  snch  erent.been  given  away  from  it  In  the  latter  case,  th« 
gift  is  only  to  the  particular  purposes ;  in  the  former,  the  purpose  is  the  benefit  of  the 
legatee  as  to  the  whole  amouot,  and  the  directions  and  restrictions  are  to  be  consider- 
ed as  applicable  to  a  snm  no  longer  part  of  the  testator*s  estate,  but  already  the  pro- 
perty (k  the  legatee.  The  intention  that  the  gift  should  be  absolute  as  between  the 
legatee  and  the  estate  is,  as  in  all  cases  of  constrnction,  to  be  collected  from  the  terms 
of  the  will,  and  not  from  there  being  words  used  which,  standing  alone,  would  con- 
stitute an  absolute  gift  Lassense  v,  Tiemey,  2  Hall  &  Twells,  p.  126.  Scawin  v. 
Watson,  10  Beavan  R.  200.  Gomports  v.  GomporU,  2  Fhillipps  B.  107.  Camp- 
bell 9.  Brownrigg,  1  PhiUips  R.  801^  Winekworth  v.  Winckworth,  S  Bewnui,  576. 
Hime  9.  Home,  9  Simons  Rep.  644. 
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cases,  if  I  were  to  hold  that  JohrCs  share  of  the  residae  was  no^ 
transmissible  to  his  representatives,  only  because  he  died  before  the 
testator's  youngest  child  attained  twenty-one.  The  rule  of  construc- 
tion referred  to  (as  I  understand  it)  is  simply  this: — Courts  of 
Equity,  in  the  construction  of  wills  relating  to  personal  estate,  follow 
the  rules  of  the  civil  law.  By  that  law,  when  a  legacy 
[  *18  ]  is  given  absolutely,  *and  the  payment  is  postponed  to  a 
future  definite  period,  the  Court  considers  the  time  as 
annexed  to  the  payment  and  not  to  the  gift  of  the  legacy,  and  treats 
the  legacy  as  debitum  in  prsdse  ti  solvendum  in  future.  This  rule 
being  established,  a  question  was  made,  whether,  in  the  simple  case 
of  a  direction  to  pay  a  legacy  at  a  future  period,  without  any  gift  of 
the  legacy  independently  of  that  direction,  the  legacy  would  be 
transmissible  to  the  representatives  of  the  legatee  dying  before  the 
time  of  payment ;  and  the  Court,  in  that  simple  case,  has  sometimes 
considered  the  time  of  payment  as  annexed  to  the  legacy  itself,  and 
not  merely  to  the  payment  of  it.  But  the  Court,  in  so  deciding,  has 
not,  I  conceive,  intended  to  decide  that  the  gift  of  a  legacy,  under  the 
form  of  a  direction  to  pay  at  a  future  time,  or  upon  a  given  event, 
was  less  favourable' to  vesting  than  a  simple  and  direct  bequest  of  a 
legacy  at  a  like  future  time,  or  upon  a  like  event ;  but,  in  fact,  has 
intended  only  to  assimilate  those  cases  to  each  other,  and  to  distin- 
guish both  from  the  class  of  cases  to  which  I  first  referred,  in  which 
there  has  been  a  gift  of  the  legacy,  and  also  a  direction  to  pay  at  a 
future  definite  time  distinct  from  that  gift. 

I  have  examined  most  of  the  reported  cases  upon  the  subject,  and 
am  confirmed  in  the  opinion  I  entertained  during  the  argument,  that 
the  question  is  one  of  substance  and  not  of  form.  The  question  in 
all  the  cases  has  been,  whether  the  testator  intended  it  a  condition 
precedent  that  the  legatees  should  survive  the  time  appointed  by  him 
for  the  payment  of  their  legacies ;  and  the  answer  to  this  question 
has  been  sought  for  out  of  the  whole  will,  and  not  in  particular  ex- 
pressions only  like  those  relied  upon  in  this  case.  In  MankhoiMe  v. 
Holme(a)^  Lord  Loughborough  states  the  rule  generally, — ^^  1£  the 

(a)  1  Bro.  C.  C.  MS. 


CASES  IN  CHANCERY.  20 


184S.— Learning  t.  Sfaomtt 


day  IB  eertUQ,  it  is  vested ;  but  where  uncertain,  the  question  will 
be, — ^  Whether  it  is  in  the  nature  of  a  condition,*  for,  if  it  is  condi- 
tional, then  in  the  Texy  nature  of  the  thing  the  time  is  annexed  to 
^the  substance  of  the  gifc ;  as,  in  the  case  of  marriage,  of  pnbertji 
or  of  any  other  situation  of  life,  when  the  arriTal  of  the  time  is  a 
condition,  without  which  the  testator  would  not  bare  made  the  gift.'' 
And  in  May  y,  Wood(a)y  (a  case  which  is  unxmpeached  in  prmch 
pie),  the  MoBier  ^  the  Bolls  says, — "  All  the  cases  establish  this 
principle,  that  where  the  time  is  mentioned    as  referring  to  the 
legacy  itself,  unless  it  appears  to  ha?e  been  fixed  by  the  testator  as 
absolutely  necessary  to  hare  arrived  before  any  part  of  his  bounty 
can  attach  to  the  legatee,  the  legacy  attaches  immediately,  and  the 
time  of  payment  is  merely  postponed,  not  being  annexed  to  the 
substance  of  the  gift;  but,  if  it  appears  that  the  testator  intended  it 
as  a  condition  precedent  upon  which  the  legacy  must  take  place, 
then,  if  such  condition  or  contingency  does  not  happen,  the  gift  never 
arises/'    In  BmTus  v.  AlUn  (i),  the  testator  gave  the  residue  of  his 
estate  to  his  wife  for  life,  and  afterwards  to  their  children,  and,  if 
she  should  die  leaving  no  child  or  children  at  the  time  of  her  death,  he 
willed  that  his  trustees  should  tranter  the  securities,  in  which  his 
estate  should  then  be  vested,  to  his  two  brothers ;  and,  if  either 
brother  should  die  witiiout  issue,  to  the  survivor.    Both  brothers 
died  in  the  lifetime  of  the  wife  of  the  testator ;  but  it  was  determined 
that  this  substituted  interest  of  the  brothers  was  transmissible  to 
their  representatives,  although  there  was  no  gift  to  them,  except  in 
the  direction  to  transfer.    So,  I  conceive,  if  a  leasehold  house  were 
bequeathed  te  trustees  for  A,,  with  a  proviso,  tfiat,  if  B*  returned 
from  Bone  within  ten  years,  the  trustees  should  assign 
tiie  premises  *to  (7.,  such  interest  as  0.  todc  in   the     [    *20  ] 
preauses  would  be  transmissiUe  to  bis  representatives, 
aKhough  he  should  die  within  the  ten  years,  provided  B.  retunied 
from  Rome  within  that  period  (c).    In  Saunders  v.  VauUer  (df) ,  the 
testator  gave  to  his  exeeutors  and  trustees  (the  same  individuals) 

(a)  S  Bro.  e*  C.  47a.  {h)  1  Bto.  C  C.  lai. 

(e)  See  Fetme,  Contiiii^  Baqfi.6tt.  ed  f.  {d)  I  Ob,  ^BbllL  ^. 

Vol.  n.  4 
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all  the  East  India  stock  which  should  bo  standing  in  his  name  at  the 

time  of  his  death,  upon  trust  to  accumulate  the  mterest  and  dividends 

which  should  accrue  thereon,  until  Darnel  Wright  Vauiier  should 

attain  the  age  of  twenty-five  years,  and  then  to  pay  or  transfer  thcr 

principal  of  such  East  India  Stock,  together  with  such  accumulated 

interest  and  dividends,  unto  the  said  Daniel  Wright  Vautietj  his 

executors,  administrators,  or  assigns  absolutely.    Under  this  bequest 

the  Court  gave  Daniel  Wright  Vautier  maintenance  out  of  the  fund 

during  his  minority,  and,  uppn  his  attaining  twenty-one,  ordered  the 

whole  fund  to  be  transferred  to  him.    It  is  true  that,  in  that  case, 

the  Lord  Chancellor  noticed  special  circumstances  which  he  diought 

sufficient  to  decide  the  question;  but  he  expressed  a  clear  opnion 

upon  the  case,  independently  of  those  circumstances,  and  the  special 

circumstances  he  relied  upon  with  respect  to  the  particular  legacy 

in  that  case,  apply  by  law  to  a  residuary  clause  without  being  expressly 

mentioned.    The  reasoning  of  Sir  William    Chrant  in  Sanmm  v. 

Chraham  (a),  in  commenting   upon  Boraston^e   oase^  Manfidi  ▼. 

Dugardf  and  Doe  v.  Lea^  accords  with,  and  supports  the  view  I  take 

of  the  principle  of  this  class  of  cases. 

In  all  the  cases  which  may  pe  supposed  to  support  the  Plaintiff's 
argument  (against  the  interest  of  John  in  the  residue 
[    *21    ]     to  his  representatives),  *the  Court  has  laboured  to  shew 
that  the  future  interest  upon  which  the  question  arose 
was,  by  the  terms  of  the  will,  contingent.    As  a  legacy  to  a  person 
"  at"  the  age  of  twenty-one,  or  **  when"  or  "  if'  the  legatee  attained 
that  age,  or  upon'  some  event  which  did  not  happen, — ^reasoning 
which  would  have  been  superfluous,  if  the  mere  circumstance  that 
the  gift  Vas  future,  and  that  it  was  given  under  the  form  of  a  direc- 
tion to  pay,  had  furnished  a  simple  rule  of  decision.    The  case  of 
Thieknesee  v.  Liege  (i)  falls  under  the  above  observation.     Of  that 
case  it  is  said  (c)  (and  I  think  correctly) : — ^^  The  ground  for  the 
final  decision  seems  to  have  been  the  clear  intention  of  the  testator 
that  all  the  limitations  of  the  beneficial  interest  in  bis  residuary 

(a)  6  Yes.  246,  247.  (6)  3  Bro.  P.  C.  866,  t78,  Tom.  ad. 

(c)  Boper,  Troatifle  on  Legacies,  VoL  I.  p.  50S. 
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property  should  be  contingent,  and  no  person  take  a  vested  interest 
in  it  before  the  right  of  enjoyment  accrued." 

The  qaestion,  I  am  now  bound  to  consider  is,  whether  (^excluding 
the  cases  in  which  there  has  been  a  gift  of  the  legacy  distinct  from 
the  direction  for  payment)  the  testator  has  made  the  shares  in  the 
residue  of  such  of  his  children  as  should  die  without  leavinn;  issue 
contingent  upon  their  surviving  the  time  when  the  youngest  should 
attain  twenty-one;  In  considering  this  question,  I  may  be  bound  to 
advert  to  the  circumstances,  that  the  gift  of  the  residue  is  future, 
and  that  there  is  no  gift  of  such  residue,  except  in  the  direction  for 
payment ;  but  they  are  only  circumstances,  and  certainly  not 
conclusive.  The  persons  to  whom  the  residue  is  given  are  all  the 
testator's  children  as  tenants  in  common ;  and  the  clause,  which 
afterwards  substitutes  the  issue  of  a  deceased  child  for 
the  parent  dying  leavmg  lawful  issue,  shews,  or  'strongly  [  *22  ] 
tends  to  shew,  that  the  persons  to  whom,  in  the  first 
mstance,  the  residue  was  given  meant  all  the  testator *s  children  who 
should  survive  him,  and  not  all  those  only  who  should  be  living  when 
the  youngest  should  attain  twentyone.  Then  the  residue  is  given 
to  trustees.  For  whom  are  they  trustees  ?  Obviously  for  all  the 
children  of  the  testator  who  should  survive  him,  except  so  far  as  he 
should  otherwise  direct.  .  Of  what  are  they  trustees  ?  The  income 
of  the  property  between  the  death  of  the  testator  and  the  time  of 
dividing  the  residue  would  accumulate  for  the  benefit  of  those  to 
whom  the  residue  in  terms  is  eventually  given.  The  trustees,  there- 
fore, are  trustees  of  the  residue,  and  of  the  interim  profits  thereof, 
for  all  the  testator's  children  (except  so  far  as  he  has  afterwards  sub- 
stituted others  for  those  children)  upon  the  happening  of  an  event 
which  in  fact  has  happened,  namely,  the  youngest  child  attainmg 
twenty-one.  Again,  the  testator  directs,  that,  in  case  any  of  his  chil. 
dren  dies  leaving  lawful  issue,  that  issue  shall  take  ^^  the  part  or  share 
the  parent  so  dying  would  have  been  entitled  to  have."  The  words 
*^  would  have  been  entitled  to  have"  were  relied  upon  in  argument, 
SB  shewing  that  the  testator  himself  supposed  the  parent  spoken  of 
to  have  lost  his  share  m  the  residue  in  the  event  he  provides  for. 
Bat  I  do  not  think  those  words  are  so  full  of  meaning  as  that  argu- 
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ment  sapposes.  I  think  the  clause  is  nothing  more  than  the  common 
clause  of  substitution  of  one  legatee  for  another  in  the  event  spoken 
of.  Tho  substitution  is  not  general.  It  is  confined  to  the  case  of  a 
child  of  the  testator  dying  leaving  lawful  issue,  and  does  not  extend  to 
the  case  which  has  happened  of  the  child  of  the  testator  dying  not 
leaving  lawful  issue.  If  the  will  had  not  contained  the  clause  of 
Substitution,  and  one  or  more  of  the  testator's  children  bad  died 

leaving  lawful  issue  before  the  youngest  attidned  twen- 
[    •23    ]     ty-one,  the  argument  in  favour  of  the  legacy  being 

transmissible  would  have  been  irresistible ;  and  if  the 
bequest  of  the  residue  would,  in  the  absence  of  the  clause  of  substi- 
tution, have  given  to  John  an  interest  transmissible  to  his  represent- 
atives, I  do  not  understand  why  the  clause  of  substitution  can  alter 
the  construction  of  the  will  in  a  case  to  which  that  clause  will  not 
apply.  The  circumstances  which,  in  oases  of  residuary  gifts,  the 
Court  has  relied  upon  for  preventing  an  intestacy,  as  ih  Booth  v. 
JBootA(a),  and  in  Love  v.  L^JSstrange  (b^^  yftre  certainly  not 
stronger  than  occur  in  this  case.  Love  v.  VE^irange^l  may 
observe,  is  approved  of  by  Sir  WUMam  Ghrant  in  Sanson  v.  Chaham^ 
and  by  Lord  GoUtnham  in  Saunders  v.  Vautier.  There  is  nothing 
of  improbability  in  the  supposition  that  the  testator  intended  his 
children  to  take  absolute  interests  in  the  residue,  except  in  the  event 
of  thehr  dying  leaving  issue  before  the  period  of  divimon.  If  there 
is  any  case  which  decides,  as  an  abstract  proposition,  that  a  gift  of  a 
residue  to  a  testator's  children,  upon  an  event  which  afterwards 
happens,  does  not  confer  upon  those  children  an  interest  transmissi- 
ble to  their  representatives  merely  because  they  die  before  the  event 
happens,  I  am  satisfied  that  case  must  be  at  variance  with  other 
authorities. 

In  the  observations  I  have  made  upon  this  case,  I  have  noticed 
the  fact  that  John  Leeming  had  attained  twenty-one,  for  this  reason: 
— The  testator  having  postponed  the  division  of  the  residue  until  his 
jQungest  child  attained  that  age,  I  think  no  child,  who  did  not  attain 
that  agOi  could  have  been  intended  to  take  a  share  therein.     But 

(a)  4  Vei.  399.  (6)  5  Bro.  P.  C,  50,  Tom.  fd. 
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tfaiB  is  oonmBtent  with  &e  propofiiiioD,  that  aU  who  lived  to  that  age 

ahoold  partidpate  in  the  Teridoe  as  soon  as  the  youngest 

duld,  who  should  ^attain  that  age,  had  reached  it,  which    [   *24    ] 

18  the  attention  I  ascribe  to  the  testator.    I  think,  in 

&et,  the  case  more  analogous,  in  principle,  to  such  cases  as  Barnes  y. 

Allen  than  to  such  as  Thickneeee  7.  Liegej  in  which  the  Court  has 

discovered  a  manifest  intention  that  the  ^ft  of  the  rendue  should  be 

for  all  purposes  contingent  upon  the  legatee's  surviving  the  period  of 

division. 

Upon  &e  third  pomt,  I  think  the  word  '^  survivors"  must  be  on. 
derstood  in  its  natural  sense,  and  not  in  the  sense  of  ^^  others"  in 
which  it  has  sometimes  been  construed.  In  Davidson  v.  Dallas  (a), 
Lord  Eld^s  language  obviously  imp(Hrts  that  the  word  <^  survivors" 
18  to  be  construed  in  its  natural  sense,  unless  the  will  itself  shews 
that  it  was  used  by  the  testator  in  a  diflferent  sense,  and  Crowdsr  v. 
8Umt  (i),  is  to  the  same  effect.  In  Barlow  v.  Salter  (c),  the 
dictum  of  the  Court  tends  rather  to  treat  the  word  as  havmg  a 
technical  meaning  (that  of  ^*  others"}  impressed  upon  it  in  practice. 
According  to  Davidson  v.  Dallas j  one  reason  for  construing  ^^sur- 
mors"  to  mean  ^^  others"  has  been  to  take  in  aU  persons  who  should 
be  bom  before  the  period  of  distribution.  In  other  cases,  the  object 
suggested  has  been  to  prevent  a  family  losing  the  provision  intended 
for  it  by  the  death  of  a  parent  leaving  children.  The  reason  of  the 
former  of  these  cases  could  not  occur  here,  in  the  case  of  the  residuei 
because  the  testator's  own  children  are  of  the  legSitees  of  that  residue. 
And,  according  to  the  construction  that  I  feel  myself  at  liberty  to 
put  upon  that  clause  in  the  will  which,  in  certain  cases,  substitutes 
the  issue  for  the  parents,  I  think  the  testator  has  guarded  agunst 
the  second  inconvenience ;  and,  so  far  at  least  as  the 
residue  is  concerned,  I  thmk,  'that,  in  the  residuary  [  *25  ] 
daoM,  the  word  '*  survivors"  must  be  constnwd  in  its 
natural  sense,  and  that  this  construction  of  the  word,  m  one  part  of 
the  win,  must,  in  this  will,  determine  its  construction  in  the  other 

<«)  H  Vet.  srs.  (»)  a  Rma.  il7.  (<;)  17  Tei.  479. 
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part  also.  With  respect  to  the  cases  of  Oripps  ?.  WaleMCd)^ 
Hoghtan  r.  Whitgreave  (5),  and  other  cases  of  the  same  class  which 
were  cited  during  the  argament,  they  appear  to  me  to  raise  a  qaestion 
distinct  from  that  in  the  case  before  me.[l] 

I  see  nothing  in  the  words  of  the  will  to  prevent  me  from  applying 
the  clause  of  sabstitution  both  to  an  original  share  of  the  residue, 
and  to  a  share  in  the  residue  of  the  daughter,  who  died  without  is- 
sue, which  is  the  question  involved  in  the  fourth  point ;  and  the  inten- 
tion of  the  testator  will  best  be  satisfied  by  my  so  applying  that 
clause.  But  I  cannot  extend  that  substitutionary  clause  to  the  par- 
ticular legacies. 


[   •26   ]  •Clayton  v.  Meadows. 

1841 :  NOY.  8,  10, 15.    1842 :  May  5,  23,  Jane  6,  Dec.  21.     1843 :  Jan.  26. 

In  a  gnit  for  tithes,  a  district  consisting  of  370  acres  land,  within  the  ambit  of,  and 
sorroonded  by,  the  parish,  held,  after  the  trial  of  an  issne  '^at  law,  to  be  extra-pa- 
Tochial,  and  the  bill  dismissed  with  costs. 

Where  a  plea  to  the  bill  is  filed,  and  the  plea  is  oyermled,  with  liberty  to  amend,  and 
the  amended  plea  is  put  in  and  allowed,  the  Defendant  is  not  entitled  to  the  costs 
of  conrectiog  his  own  mistake,  bat  is  entitled  to  the  costs  which  he  would  have  had 
if  the  plea  whieh  was  allowed  had  been  the  plea  which  was  first  filed. 

Under  a  general  order  of  taxation,  the  Master  will  without  any  special  direction,  ex- 
ercise a  discretion  as  to  taxing  the  costs  of  informal  proceedings. 

A  BILL  for  tithes,  by  rector  of  the  parish  of  Cottingham  evm 
MiddleUm^  in  the  county  of  Northampton.  The  Defendants  were, 
ori^ally,  MeadawSj  Sir  ArUmr  de  Capd  Brookty  and  the  Earl  of 

(a)  4  Madd.  11.  (6)  1  Jac  &  W.  146. 

[1]  The  more  recent  decisions  in  England  favor  the  doctrine  of  a  strict  constmction, 
or  natural  sense  of  the  word  "  surriTors.'!  nnlea  there  is  an  indication,  in  the  coa- 
tezt,of  an  intention  to  use  the  word  in  the  sense  of  **  other."  See  Jarman  on  Wills, 
Yol.  ii.  p.  786.  Spence's  Equity,  vol.  i.  p.  641,  note  /.  Slade  v.  Pam,  vii.  Jurist  102. 
Mr.  Jarman  says  :  ■'  At  all  events,  the  course  of  the  recent  decisions  in  the  English 
Courts  of  Equity  renders  it  highly  probable  that  the  strict  oonstruetion  of  the  word 
'  sunriTor '  will  eTentnally  be  adopted,  though  with  a  readinea  to  yield  to  the  slightest 
tndieatton  in  the  context,  of  an  intention  to  use  the  word  in  the  sense  of  ott«r.**  2 
Jam.  on  Wills,  786. 
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WineheUea.  The  lands,  on  which  the  matters  alleged  to  be  titheable 
arose,  had  been  part  of  Rockingham  Forettj  and  were  the  property 
of  the  Crown  and  its  grantees.  It  was  mclosed  and  disafforested  in 
1887,  under  an  act  of  parliament. 

As  agidnst  the  Harl  of  WineheUtay  who  filed  his  plea,  which  was 
afterwards  amended  and  allowed,  the  bill  was  dismissed  with  costs. 

Sir  AsHmt  de  Capel  Brooke  rested  his  defence  to  the  smt  on  the 
alleged  non-payment  or  render  of  tithes  for  sixty-three  years,  and  on 
the  act  2  &  8  Will.  4,  c.  100  (a). 

The  defence  of  Meadows  was,  that  the  lands  in  his  occapation, 
called  JSennefield  Lavmde  or  Laumey  were  not  within  the  parish  of 
wUob  the  Plwktiff  was  tector. 


Mr.  Temple  and  Mr.  Ooleridgey  for  the  Phuntiff. 

Mr.  Sharpe  and  Mr.  Parry j  for  the  Defendant,  ^Meadows. 

Mr.  Simpkineon  and  Mr.  Baupelly  for  Sir  Arthur  de  Capel  Brooke. 

*Thb  Yice-Chancbllob  said,  that  the  Defendants  [  *27  ] 
had  not  carried  back  the  proof  of  non-payment  or  non- 
render  the  of  tithes  for  the  sixty-three  years  expressed  in  the  statute ; 
and,  inasmuch  as  the  last  section  (a)  precluded  ihe  Court  from 
supplying  the  proof  by  presumption  and  the  Defendant,  Sir  ArUhur 
Capelde  Brooke^  had  made  no  other  defence,  a  decree  for  tithes  in 
kind  most  be  pronounced  agcunst  him. 


Vics-Chakcbllor  : — 

The  Plaintiff,  the  rector  of  Cottingham  cum  3Eddletony  prays  an 
account  of  tithes  arising  on  lands  in  the  occupation  of  the  Defendants. 
At  the  close  of  the  argument,  I  expressed  a  decided  opinion  that  the 

(a)  flee  iSUfaU  T.  Jolbitoii,  YoL  L  p.  196.  (6)  S  &  8  Wm.  4,  c  ite,  i.  S. 
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Plaintiff  had  established  his  case  aj^inst  Sir  Arthur  Brooke^  who 
bad  relied  entirel;  apon  the  statute  2  &  8  Will.  4,  o.  100 ;  and  I 
made  a  decree  against  him  accordingly.  I  was  equally  clear  that 
the  Defendant,  Mtadow9j  had  failed  in  making  any  valid  defence, 
so  far  as  his  case  depended  upon  that  statute.  The  Defendant 
Meadows^  however,  insisted  by  his  answeri  that  the  lands  he  occupied 
were  not  within  the  parish, — and  I  thought  he  was  entitled  to  an  issue 
to  try  that  question ;  but  before  directing  such  an  issue,  I  was 
desirous  of  lookmg  more  attentively  than  I  previously  had  done  into 
the  cases  in  which  lands  lying,  IUlo  these,  within  the  ambit  of  a 
parish,  and  wholly  surrounded  by  the  lands  of  that  parish,  have 
been  deemed  to  be  extra-parochial,  that  I  might  the  better  judge  of 
the  probable  utility  of  the  issue.  I  have  found  no  reason,  firom  the 
perusal  of  those  cases,  to  alter  my  ojnnion.  The  lands  of  the  Defen- 
dant were  formerly  part  of  a  royal  forest,  known  as 
[  *28  ]  Roekvagham  FifreU  and  ^constitute  a  district  called  ^sn- 
nefield  Lawnde  or  Xacm,  in  quantity  about  870  acres. 
Neither  the  past  history,  nor  the  present  minuteness  of  this  district, 
affords  any  inference  against  its  exclusion  from  the  neighbouring 
parishes.  Blackstontj  in  tracing  the  ecclesiastical  division  of  the 
country  into  parishes,  thus  describes  the  places  which  were  omitted 
in  that  genend  distribution : — ^^  But  some  lands,  either  because  they 
were  in  the  hands  of  irreligious  and  careless  owners,  or  were  situated 
in  foretti  and  desert  places,  or  for  other  now  unsearchable  reasons, 
were  never  united  to  any  parish,  and,  therefore,  continue  to  this 
day  extra-parochial  (a)."  Several  cases  in  the  books  shew  that 
lands,  not  exceeding  Bennefield  Lawnck  in  dimenrions,  and  distin* 
guished  by  no  peculiar  characteristics,  have  been  admitted  to  be 
extra-parochial.  In  case  of  The  Farish  qf  Denham  v.  Dciham^ 
in  Suffolk  (b)y  Sauthwoldj  consisting  of  no  more  than  two  houses 
and  800  acres  of  land,  was  proved  to  be  extra-parochial,  although  it 
did  not  come  within  the  denomination  of  a  township,  or  ville  de 
pluribus  mansionibus  et  vicixus.  In  Stoke  Prior  v.  Manor  of 
Qrqflon  (0),  QrctfUmy  formerly  a  capital    messuage,  with    three 

(a)  Coam^  YoL  h,  p.  US.  (h)  1  Str.  1004.  (c)  Id.  1071. 
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lodged  in  the  park,  a'  seat  of  the  Uarl  of  Shrewsbury ,  but  afterwar da 
converted  into  fiye  houses  and  farms,  was  shewn  to  be  extra-parochial. 
In  T%e  SSng  y.  The  Inhabitants  of  Standard  EiU{a),  a  close  within 
the  precincts  of  the  castle  of  Nottingham^  which  had  no  dwelling- 
bouses  upon  it,  and  was  let  out  in  gardens  until  1807,  appears  to 
have  been  admitted  to  be  extra-parochial,  though  not  a  vill.  The 
lands  within  the  monastery  of  Ronton  Alhey^  in  Staffordshire^ 
containing  400  or  500  acres,  a  farm-house,  and  two 
cottages  (&),  *are  another  instance  of  a  small  rural  [  *29  ] 
district  in  the  same  situation,  although  that,  like  the 
colleges  and  halls  of  the  universities  (c),  and  some  of  the  inns  of 
court  (i),  is  more  capable  of  explanation.  From  the  cases  I  have 
adverted  to,  it  also  appears  that  no  special  circumstances,  and  no 
evidence  more  conclusive  or  stringent  than  reputation,  has  been 
deemed  necessary  to  establish  the  fact  of  lands  being  extra-parochial  • 
And  the  stat.  17  Geo.  2,  c.  37,  provided,  that,  in  case  of  dispute  m 
what  parish  improved  wastes  and  marshlands  lie,  magistrates  may  de- 
termine to  what  parish  they  shall  be  rated,  but  not  so  a£  to  affect' 
boundaries. 

The  Defendant,  however,  had  not  so  made  out  his'^case  as  to 
entitle  him  to  a  decree  dismissing  the  bill  on  the  ground  that  liis 
lands  were  not  within  the  parish ;  and  I  hesitated  at  giving  him  an 
opportunity  of  trying  the  question  on  an  issue,  because  not  only  had 
he  failed  in  proving  his  case,  but  he  had  not  had  recourse  to  all  the 
means  of  proof  within  his  reach.  He  had  not  examined  witnesseir 
aa  he  might  have  done,  to  establish^the  reputation  existing  upon  the 
itibject.  And,  where^the  case  of  a  party  fails  in  equity  from  his 
own  neglect,  my  opinion  is,  that  a  court  of  equity  cannot  well  act 
too  stirictly  in  making  a  decree  according  to  the  evidence  before  it 
at  the  Hearing.  And,  if,  in  this  case,  the  Plaintiff  had  abstained 
from  going  into  evidence  upon  the  subject,  t  should  certainly  have 

(a)  4'MtaL  «  ftL  sVd. 

(»)  Kimg  T.  MMuas  0f  BiMli'Aiteg;  tf  T.  R  SOT.    Btti  ttb^^  lUx  v.  LihabH- 
anticfRuffardt  1  Str.  612. 
(e)  (^itmT,  (hmbridg*  Gas  LifU  Ompmgt^M,hJai.n. 
{d)  4  Uml  a  BeL  38a. 

Vol.  n.  6 
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taken  that  course,  and  made  a  decree  ngainst  the  Defendant  Meaaaws. 
But  the  Plaintiff,  who  asks  relief  at  the  hands  of  the  Court,  has 
called  many  witnesses  to  speak  to  the  reputation  in  the  parish  respect- 
ing the  lands  in  the  occupation  of  Meadows :  and  his 
r  *30  ]  witnesses,  though  called  for  that  very  purpose,  *word 
their  depositions  in  a  way  which  leaves  it  at  least 
doubtful  whether  their  testimony  is  not  evasive.  This,  coupled 
with  the  evidence  shewing  the  repeated  attempts  which  the  parish 
has  made  to  treat  Bennefield  Lawn  as  parochial, — the  resistance  to 
those  attempts  on  the  part  of  the  occupiers  of  the  Laixm^ — the 
absence  of  evidence,  on  the  part  of  the  Plaintiff,  to  shew  that  these 
attempts  of  the  parish  have  ever  succeeded, — and  the  direct  testi- 
mony that,  upon  the  last  occasion  of  the  attempt  being  made  prior 
to  the  institution  of  this  suit,  namely  ten  years  ago,  the  occupiers  of 
the  Lawn  resisted,  and  that  the  parish  actually  gave  up  the  demand 
for  a  poor  rate,  and  restored  the  distresses  they  had  taken, — these 
circumstances  combined  have  strongly  inclined  me  to  put  the  matter 
in  a  further  train  of  investigation.  And  I  have  been  determined  so 
to  do  by  the  additional  consideration,  that,  under  the  late  act  for 
the  commutation  of  tithes  (a),  my  decree,  in  favour  of  the  Plaintiff, 
might  be  attended  with  more  permanent  consequences  than  would 
have  attended  a  similar  decree  prior  to  that  aot. 

It  may  deserve  consideration  by  the  Defendant,  whether,  if 
Bennefield  Latvn  be  extra-parochial,  and  the  tithes,  therefore,  the 
property  of  the  Crown,  prior  to  the  alienation  m  1832,  the  title  to 
those  tithes  may  not  be  in  Lord  WineheUea. 


The^issue  was  tried  at  the  Norihamptanekire  Spring  Assizes  for 
1842,  before  Mr.  Justice  Williams  and  a  verdict  for  the  Defendant| 
deternjning  that  Bennefield  Lawn  was  eztra-paroohial. 

[    'SI    ]        •Mr.  Temple,  Mr.  Coleridge,  and  Mr.  JThitekurst,  on 
behalf  of  theJPIuntiff,  moved  for  a  new  trial ;  arguing, 

(«)  6  4  7  Wm.  4.  c  71. 
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that  the  learned  Judge,  in  his  direction  to  the  jury,  had  misled  them, 
by  improperly  receiving  and  giving  undue  weight  to  evidence  adduced 
by  the  Defendant,  and  not  giving  due  weight  to  evidence  produced 
by  the  Plaintiff,  and  that  the  verdict  was  against  the  weight  of 
evidence. 

Mr.  Sharpe,  Mr.  Parry,  and  Mr.  Waddington,  contra. 

[It  did  not  appear  that  jiny  objection  had  been  made  at  the  trial 
to  the  reception  of  the  evidence  now  objected  to.] 

On  the  immediate  point  of  the  parochiality  of  the  lands,  it  was 
suggested  that  the  non-payment  of  the  parochial  rates,  since  1777, 
was  explained  by  the  reported  case  of  Jones  v.  Maun8eU(^a)y  in 
which  the  parish  had  failed  to  establish  the  rateability  of  herbage 
and  pannage  on  Rennefield  Lawn  and  which  had  rendered  the  present 
question  unimportant  until  the  lands  were  disafforested.  On  the 
other  hand,  shewing  the  legal  rateability  of  herbage  and  pannage  on 
lands  occupied  by  private  persons,  the  following  cases  were  cited : — 
Lord  Bute  v.  Q-rindaU  (6)  ;  The  King  v.  Terrott  (e)  ;  The  King 
v.  Watson  (i)  ;  Bex  v.  Magor  of  Sudbury  (<?).  And,  on  the 
question  of  directing  a  new  trial, — Pemberton  v.  Pemberton  (/)  ; 
Barker  v.  Bag  (^)  ;  Tatham  v.  Wright  (K)  ;  GHhbs  v. 
Hooper  (i)  Slaneg  v.  *  Wade  (*).  On  the  small  weight  [  •32  ] 
which  should  be  given  to  evidence  of  reputation :  Weeks 
▼.  Sparke  (T) . 

The  motion  was  refused.    Costs  reserved. 

The  cause  came  on  for  further  directions,  and  the  bill,  as  against 
the  Defendant  MeadowSy  was  dismissed  with  costs. 

The  petition  of  the  Plaintiff,  complaining  of  the   certificate   of 

(a)  1  Dongl  301  (6)  1  T.  R  838 ;  8.  C.  BoiVs  Poor  Lawf ,  p.  185. 

(c)  3  East,  606.  {d)  6  East,  480.  (a)  1  B.  ft  C  389. 

(/ )  11  Ves.  52.  (g)  3  Boss.  63.  (A)  2  B.  ft  Myl.  1. 

(0  2  MyL  ft  K.  6.53.  (Jb)  1  Myl  ft  Cr.  368.      (/)  1  Biaa.  ft  SeL  687. 
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taxation  of  the  costs  of  the  JEarl  of  WincTuUea  and  NbUinglamf  of 
bis  original  plea,  which  was  not  allowed,  but  which  be  was  permitted 
to  amend  (a)  y  amounting  to  22/.  9«.  4(2.,  out  of  his  costs,  taxed  at 
521.  6«.  lOd. ;  and  praying  for  liberty  to  except  to  tbe  certificate 
of  costs,  or  that  it  might  be  referred  back  to  Master  MUl$^  the 
taxing  Master,  to  whom  the  taxation  of  costs  in  the  cause  was  trans* 
ferred,  to  review  the  certificate,  and  that  the  Master  might  be  directed 
to  retax  the  said  costs,  and  disallow  the  items  thereof  therein  set 

(a)  Saprft,  p.  26.  * 
{h)  The  case  and  certficate  were  aa  foUowa : — 

Clattozt  v.  Msadows  and  Lord  Winohelsba,  (Ezcfaeqner  canae^) 

Maj,  l838~Bill  for  account  of  tithes.    Plaintiff,  rector. 

12th  October,  ISdS^Lord  Windieltem  files  a  plea. 

8rd  May,  1839— Plea  argued.  Order  that  the  Defendant.  Ihe  Earl  of  WmektU^ 
be  at  liberty  to  amend  his  plea,  and  pnt  in  an  answer. 

SSth  NoTCmber,  1839 — ^Amended  plea  and  answer  filed. 

ISth  Jannary,  1840— Ameaded  plea  and  answer  filed. 

18th  Jannaiy,  1840— -amended  plea  argued  and  allowed. 

6th  March,  1840— Upon  the  PlaintifiT's  motion  that  he  might  be  at  liberty  to  dia^ 
miss  his  bill  against  Lord  WincheUea  with  costs,  it  was  ordered  as  prayed,  and  refer* 
noe  to  Master  Spranger. 

nth  Angnst,  1842— In  consequence  of  Mr.  Spranger'a  death,  and  the  transfer  of 
the  Equity  Exchequer  to  Chancery,  Master  Bichards  certified  that  he  had  taxed  Lord 
Winchelaea'a  bill  at  52/.  6s.  lOd 

The  aboTe  costs  include  all  Lord  Winchdsea^a  costs  from  the  beginning,  t.  e,  costs 
of  original  plea,  of  arguing  same,  attending  judgment  thereon — instructions  for 
imended  plea,  Ac  &c.  &c. 

The  Plaintiff  objects,  that  Lord  Wtnckdaea  ought  not  to  have  been  allowed  the 
costs  of,  and  occasioned  by,  filing  the  original  plea,  which  the  Court  held  to  be  in- 
iuificicnt,  and  which  he  was  allowed  to  amend.  The  question  is,  whether  the  costs 
objected  to  ought  to  hare  been  allowed  ? 

There  is  no  special  rule  upon  the  subject  in  the  Exchequer  practice ;  and  my  de- 
sire is  to  be  infonned  of  the  practice  which  would  be  allowed  in  Chanceiy. 

We  beg  leave  respectfully  to  certify. 

That,  in  taxing  the  costs  in  question,  under  the]  order  to  dismiss,  we  should  not 
liave  allowed  tp  tlie  Defendant  any  costs  incurred  in  correcting  his  own  mistake,  but 
should  haye  taxed  the  costs,  as  if  he  had  filed  in  correct  form,  in  the  first  in* 
stance,  the  plea  and  answer  on  which  the  Court  ultimately  de^de4  in  his.faTOur. 

J0^V  WAIKWniGHT,  PWf UP  MaBTINSAU, 
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forth,  amomiling  to  222.  9<.  4d.j  ooeaaoned  by  the  filing  of  the  said 
jdea. 

Mr.  Temple  supported  the  petitioD;  and  urged  that  the  eosts 
complained  of  were  occasioned  bj  the  error  in  pleading  of  the  Harlj 
and  that  he  ehould  have  only  the  coete  he  would  have  received,  if 
the  first  pleii  hftd  been  right. 

Mr.  Shaff€  and  Mr.  Boupell  contra. 

A  case  was  sent  to  the  Taadng  Masters  for  their  certifi- 
cate (a). 

I 

*The  Yicb-Chancbllob  said  he  had  not  doubted  [  *83  ] 
that,  where  the  costs  of  the  proceediDgs  in  the  cause 
were  directed  to  be  taxed,  the  Master  might  look  into  the  propriety 
of  the  proceedings  which  had  been  taken,  to  determine  the  costs  to 
be  allowed :  thus,  if  the  same  solicitor,  appearing  for  several  Defen- 
dants, had  given  a  number  of  different  briefs  for  parties 
in  the  same  interest;  or  if  *he  had  taken  several  [  *84  ] 
proceeding  to  do  an  act  which  might  have  been  effected 
by  one  step,-^the  Master  would  reduce  the  costs  thus  occasioned. 
In  some  oases  the  practice  regulated  the  costs  of  the  proceeding 
ifithout  any  special  order.  In  others  the  costs  were  provided  for  by 
special  order  at  the  time.  His  doubt  had  been  with  regard  to  a 
third  class  of  cases,— ^where  the  Court  4iad  acted  upon  an  informal 
proceeding,  and  thereby  made  it  a  proceeding  in  the  cause, — ^whether 
the  Master  could  then  do  otherwise  than  allow  the  costs  of  such 
proceecUng,  under  the  order  to  tax  generally.  It  appeared  that 
there  was  no  special  rule  in  the  court  of  Exchequer  on  the  subject 
(a).  If  an  application  had  been  made  at  the  time  that  leave  was 
given  to  amend  the  plea,  that  the  Plaintiff  might  be  indemnified 
againat  the  coats,  the  Court,  as  a  matter  of  course,  would  have 
impoetd  upon  Lord  WinckeUea  the  costs  of  correcting  his  mistake. 
No  soek  order  was  made, — the  IhII  was  dismissed  with  costs,  and 

M  to  Qeneml  (Mv, ISA  Oeiotef^  isai;  BeevM'i  Old.  Can.  ISO. 
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the  informal  proceeding  had  been  thas  upheld  as  a  proceeding  in  the 
cause,  and  he  had  thought  the  Master  had  no  discretion  bat  to  tax 
th?  costs.  He  was  glad  to  find  that  the  Master  exercised  a  larger 
discretion  in  such  matters  than  he  had  supposed.  It  appeared, 
however,  that  the  Master  would  not  tax  off  more  than  161.  10».  Sd. 
and  it  was  for  the  Plaintiff  to  consider  whether  that  deduction  was, 
worth  pursuing  at  the  expense  of  further  litigating  the  subject, — the 
costs  of  which  litigation,  under  the  circumstances,  would  fall  upon 
the  Plaintiff. 

Mr.  Temple,  on  behalf  of  the  Plaintiff,  declined  to  proceed  fipirther 
on  the  subject. 


<  I  ^  ■  I 


[   •SS    ]  •BouKNB  V.  Bourne. 

1S42  :  6th  and  2Sth  Jnne. 

Bcal  estate  was  conveyed  to  a  trustee,  on  trust  to  permit  a  mortgagor  to  receiye  the 
rents  and  profits^  and  upon  payment  of  the  principal  and  interest  of  the  mortgage 
deht  as  therein  mentioned,  to  re-conrey  the  estate  to  the  mortgagor,  his  heirs  and 
assigns,  but  if  default  should  be  made  in  such  payment,  then  thai  the  trustee  should 
enter  into  possession  of  the  premises,  and,  at  his  discretion,  sell  the  same,  and  pay 
over  the  residue  of  surplus  (after  payment  of  the  debt,  interest  and  costs)  to  the 
mortgagor,  his  heirs,  executors,  odministrators,  or  assigns.  There  was  default  in 
payment,  but  no  sale  of  the  estate  took  place  until  after  the  death  of  the  mortga- 
gor, who  devised  it  to  the  Plaintiffs  for  life,  with  remainder  orer  in  tail : — Held, 
that  there  was  no  conyersion,  but  that  the  suxplus  pro<:eed8  passed  by  the  derise  as 
real  estate. 

William  Bourne  being  seised  in  fee-simple  in  possession  of  certain 
hereditaments  and  premises  at  Shrawley,  in  the  county  of  fVorcester^ 
subject  to  a  mortgage  to  WiUiam  Dann^  executed  certain  indentures 
of  lease  and  release,  dated  the  13th  and  14th  of  June,  1822, — the 
latter  being  made  between  W.  Bourne,  of  the  first, —  fV.  Dunn,  of 
the  second, — S.  Q-ood,  of  the  third, — J.  Southall,  of  the  fourth, — 
and  the  trustee  of  a  term  of  the  fifth,  part,  whereby,  in  consideration 
of  lOOOZ.  then  advanced  and  paid  to  W.  Bourne  by  8.  Qood,  out  of 
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ichich  the  mortgage  to  W.  Dunn  was  discharged,  W.  Bourne  and 
W.  Dunn  convejed  and  released  ^the  said  hereditaments  unto  and 
to  the  use  of  J,  Southally  his  heirs  and  assigns^  upon  trust,  in  case 
W.  Bourne^  his  heirs,  executors,  administrators,  or  assigns,  should 
pay  S,  Good  the  sum  of  1000^.  and  interest  at  5  per  cent,  on  the 
14th  of  June  then  next,  to  permit  W.  Bourne  to  retain  possession  of 
the  said  hereditaments,  and  receive  the  rents  thereof,  until  the  said 
lOOOZ.  and  interest  should  become  payable,  and,  in  case  the  same 
should  be  then  discharged,  to  re-convej  the  said  hereditaments  to 
W,  Bourne^  his  heirs  and  assigns ;  but,  in  case  default  should  be 
made  for  the  space  of  three  calendar  months  in  payment  of  the  said 
1000{.  and  interest,  or  any  part  thereof  at  the  time  aforesaid,  then 
upon  trust  that  J.  Southall^  his  heirs  or  assigns,  should  thereupon 
enter  into  possession  of  the  said  hereditaments,  and  should,  at  any 
time  thereafter,  at  his  or  their  discretion,  sell  and  dispose  of  the  said 
hereditaments  and  premises  as  therein  mentioned,  and, 
out  of  the  proceeds  of  such  sale,  in  the  *first  place,  pay     [    *3G    ] 
and  retain  all  costs  and  expenses  attending  the  sale  or 
otherwise  to  be  incurred  in  execution  of  the  trusts  thereby  declared, 
and,  in'  the  second  place,  to  pay  and  satisfy  to  the  said  S.   Qood^ 
his  executors,  administrators,  or  assigns,  the  said  sum  of  10007.,  and^ 
the  interest  thereof,  or  such  parts  of  the  said  principal  and  interest 
monies  as  should  be  then  due  and  unpaid,  together  with  all  costs 
and  expenses  (if  any)  attending  any  nonpayment  thereof,  and,  after 
all  the  aforesaid  principal  and  interest  monies,  costs  and  expenses, 
should  be  wholly  paid  and  satisfied,  then  in  trust  to  pay  over  the 
residue  or  surplus  of  the  said  trust  monies  to  arise  by  the  means 
aforesaid  unto  the  said  W.  Bourne^  his  heirs,  executors,  administra- 
tors, or  assigns,  for  his  or  their  own  benefit.    In  November,  1826, 
TT.  Bourne  made  a  deed  of  forthor  charge  on  the  hereditaments,  to 
the  amount  of  150Z.,  to  8,  Good,    In  June,  1881,  TT.  Bourne  died, 
haviQg,  by  his  will,  duly  executed  to  pass  freehold  estate  at  OmherB' 
ley  for  the  payment  of  his  debts,  expressly  including  the  monies 
due  on  the  mortgage  of  his  said  hereditaments  at  Shrawley^  and 
haying  devised  the  said  hereditaments  unto  W.  Soldstporth  and  the 
Defendant,  jB.  B.  Bourne,  for  a  term  of  ninety-nine  yean,  in  trust 
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to  permit  tha  testator's  wife,  Mury  Bounuj  one  of  the  Piaintiflby  to 
receive  the  rents  and  profits  for  her  life,  and,  from  and  after  h^ 
decease,  to  the  use  of  his  son,  the  Defendant,  Bob^t  Bourne,  and 
his  assigns  for  his  life,  with  remainder  to  his  issue  in  tail,— -reifiaindef 
to  the  testator's  daughter,  the  Plaintiff^  Jane  Boumej  and  her  asignS' 
for  her  life, — ^remainder  to  her  issue  in  tail,-^remaiiidet  to  thil^ 
Defendant,  B.  B.  Bourne^  his  heirs  and  assigns^ 

The  Defendant,  jB.  B.  Bourne^  disclaimed  tho  estate  hereby 
devised  to  him.  In  June,  18S4,  S.  Good  assigned 
[  *37  ]  ^his  mortgage  debt  of  11502.  to  Samuel  Higgim^  and 
the  hereditaments  comprised  in  the  mortgage  were  ttnf 
veyed  to  the  Defendant,  Bohert  Higgins,  upoxx  and  subject  to  tto 
powers  and  provisoes  of  the  release  of  the  14th' of  Jun«,  1822. 
Bohert  HiggvMj  in  July,  1837,  under  the  said  trusts  for  sale,  sold  the 
mortgaged  hereditaments,  the  proceeds  of  which,,  after  paying 
thereoufc  the  debt  and  costs,  left  a  surplus  of  upwarda  of  lOOOi.  in  hia 
hands.  ThePlainti&s,  the  widow  and  daughter  of  the  testator,  filed 
their  bill,  praying  a  declaration  that  the  said  balance  of  t&e  purchase^ 
money  which  arose  from  the  sale  of  the  said  hereditaments  waa^ 
subject  to  the  devises  and  limitations  in  the  will,  and  thsft  die  same^ 
flight  be  secured,  and  the  interest  paid  accordingly.  The  bill  stated, 
that  there  was  no  personal  representative  of  the  testator  in  existencov 

The  Defendant,  jB.  Sigginsy  by  his  answer,  submitted-  to  pay  tlie 
balance  as  the  Court  should  direct. 

Mr.  Sharpo  and  Mr.  Perryj  for  the  Plaintifi. 

Mr.  CameroHj  for  the  Defendants  B.  B.  and  B.  Baume* 

Mr.  CHrdUitone  and  Mr.  PiggoU^  for  thcDefendant  Higgm9. 

The  estate  in  this  case  has  been  converted  into  personalty,  and» 
the  Defendant  is  accountable  to  the  personal  representative  of  the^ 
testator,  who  is  not  before  the  Court:  Coote  on  Mortgagee  (a)^  If 
the  qioestion  of  conversion^ were  even  doubtful,  it  ought  not  to  be' 
determined  in  die  absence  of  the^  purty^  who,  itt  one  aferpecti  ii> 
akme  entilledb  * 
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•Mr.  Sharpe^  in  reply.  [    *38    ] 

The  surplus  of  the  estate  retains  the  character  which 
the  estate  had  at  the  death  of  the  testator :  if  it  had  been  sold  in  his 
lifetime,  it  would  have  been   personal  estate ;  not  having  been  so, 
it  is  real  (a). 


ViCR-CflANCELLOR : — 

The  question  is  upon  the  effect  of  the  release  of  June,  1822. 
Bourne  being  seised  in  fee  of  the  Shrawley  estat*',  subject  to  a 
mortgage  to  Dunn^  another  person,  named  Samuel  Good^  advanced 
money  to  pay  oif  that  charge,  and  the  estate  was  conveyed  to 
SovUhallj  a  trustee,  in  the  first  place,  to  secure  the  sum  due  to  Good. 

[His  Honor  stated  the  terms  of  the  instrument.] 

This  is  merely  a  charge  by  way  of  mortgage :  there  is  no  indica- 
tion of  any  intention  to  convert  the  property  from  real  into  personal. 
If  a  person  charges  his  real  property  with  the  payment  of  his  debts, 
unless  there  is  a  clear  indication  that  it  shall  be  converted  out  and 
out,  it  retains  its  character  of  reality,  so  far  as  the  charge  does  not 
extend,  until  it  is  actually  converted.  If  the  trustee  had  taken  the 
property  with  absolute  directions  to  sell  and  convert  it,  the  circum- 
stances, that  the  directions  had  not  been  carried  into  effect  at  the 
death  of  the  testator,  might  have  been  immaterial,  and  it  might  have 
been  treated  as  personalty.  But,  in  this  case,  there  was  no  absolute 
or  compulsory  direction  for  the  sale  or  conversion  of  the  estate ;  it 
is  merely  an  authority,  in  a  certain  event,  to  enter  into  possession 
of  this  estate,  and  at  the  discretion  of  the  trustee 
•to  sell  it,  for  the  purpose  of  recovering  payment  of  the  [  *39  ] 
debt  for  the  mortgagee.  The  direction  to  re-convey  the 
estate,  in  case  of  payment  of  the  mortgage-money,  is  inconsistent 
with  the  notion  that  there  was  any  intention  that  the  property  should 
be  absolutely  converted  by  the  effect  of  the  conveyance. 

The  eventy  upon  the  happening  of  which  the  trustee  might,  at  his 

(a)  See  caaes  cited  infra,  p.  39  n. 

vot.  n.  6 
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discretion,  have  sold  the  estate,  namely,  the  default  in  payment  of 
the  mortgage-money,  took  place  in  the  lifetime  of  the  testator ;  but 
the  discretion  to  sell  had  not  been  exercised  at  the  time  of  his  death. 
The  consequence  is,  that  the  estate  passed  to  his  devisees  as  realty, 
subject  to  the  mortgage,  and  the  trustee  must,  therefore,  account  to 
the  devisees  for  the  surplus  proceeds  of  the  sale. 

The  cases  on  this  subject  are  all  collected  and  commented  upon 
in  the  exceeding  able  work  of  Mr.  Dahell^  on  the  Law  of  Conver 
«ic?7i(a).[l] 


[    *-40    ]  *Blackldw  v.  Laws. 

1842  :  23d  JuDe,  5th  July,  and  2dd  December. 

Where  an  estate  was  directed  by  the  testator  to  be  sold  after  the  death  of  a  certain 
person,  and  the  sale  was  made  daring  the  life  of  that  person,  under  a  decree,  some 
of  the  persons  interested  in  the  proceeds  being  infants  or  not  sni  juris  the  Court 
would  not  compel  the  purchaser  to  accept  the  title. 

The  conditions  of  sale  provided  that  all  objections  to  the  title  disclosed  by  the  ab- 
stract, not  taken  within  a  certain  time  after  delivery  of  the  abstract  to  the  purcha- 
ser, should  be  deemed  to  be  waived : — Htld^  that  the  time  for  objecting  was  not  to 
be  computed  from  the  time  of  the  delivery  of  an  imperfect  abstract;  and  that  the 
purchaser  was  not  precluded  from  taking  an  objection  which  arose  out  of  evidence 
called  for  before  the  expiration  of  the  time  fixed  [2]. 

The  sale  took  place  under  a  decree.  The  abstract  stated  that  the  persoa  at  whose 
death  the  sale  was  to  be  made,  proved  the  will  of  the  testator,  but  it  did  not  state 
the  pleadings  in  the  cause,  or  whether  the  person  was  living  or  dead : — Htld^  that 
this  was  not  a  sufficiently  distinct  intimation  to  the  purchaser  that  the  time  of  the 
sale  had,  without  any  sufficient  ground,  been  anticipated. 

Samuel  Christie,  by  his  will,  dated  in  September,  18S0,  devised 

(a)  Page  S9.  His  honor  mentioned  the  cases  of  Van  v.  Banut^  19  Yes.  102; 
Wright  Y,Rost,  2  ^im.&.^t.  323;  Biggs  v.  Andrews,  6  Sim.  424.  Shadforih  v. 
Temple,  10  Sim.  184. 

[1]  In  cases  of  equitable  conversion,  see  also  Hopkii»OB  v.  Ellis,  10  Beav.  169  ; 
Simpson  f.  Ashworth,  6  Bea?.  412  ;  Cookson  i;.  Reay,  6  Beav.  22  ;  Hereford  v.  Ra- 
venhill,  6  Beav.  51  ;  Davies  p.  Aahford,  16  Sim.  42  ;  Ward  v.  Arch,  15  Sim.  389  ; 
Flint  V.  Warren,  14  Sim.  554. 

[2]  See  Tanner  v.  Smith,  10  Siin.  411  ;  Morley  v.  Cook,  2  Hare,  109,  n.  a  ;  Pftge 
V,  Aclam>  4  Beav.  269. 
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and  bequeathed  all  his  freehold  and  leasehold,  and  all  his  personal 
estate,  not  specifically  bequeathed,  to  J,  Laws  and  two  other  trustees, 
as  to  his  estate  at  Preston^  in  trust  for  sale  as  therein  mentioned ; 
and  upon  further  trust  to  receive  and  take  the  rents  and  profits  of  his 
freehold  estate,  situate  in  Queen-street  and   Charles- street y  until  sale 
thereof  as  thereafter  directed  ;  and  out  of  such  rents  and  profits  and 
the  produce  arising  from  the  sale  of  his  said  estate  at  Preston^  and 
of  his  other  effects,  pay  unto  the  proper  hands  of  his  daughter-in-law 
Agnes  the  sum  otVSOLy  to  and  for  her  own  sok*  use  and  benefit, 
which  he  desired  might  be  paid  to  her,  her  executors,  or  admiiiistra- 
tors,  free  of  legacy  duty  ;  then  to  pay  one  annuity  of  150/.  into  the 
proper  hands  of  his  said  wife  Alice  during  her  natural  life,  for  her 
own  proper  use  and  benefit ;  and  he  declared  his  will  to  be  that  such 
annuity  should  be  paid  into  the  proper  hanls  of  the  said  Alice^  from 
time  to  time  as  the  same  should  become  due,  and  that  the  same  should 
not  be  leceived  by  anticipation,  and  that  she  should  not  be  at  liberty 
either  to  raise  any  money  on  security  thereof,  or  in  any  manner  to 
dispose  of  the  same,  and  if  she  should  so  da,  such  annuity  should 
immediately  thereafter  cease  and  be  no  longer  payable.     And  upon 
inrther  trust,  by  and  out  of  the  monies  to  arise  from  the  sale  of  his 
said  estate  at  Preston,  and  other  effects  which  should 
come  to  the  hands  of  his  said  •trustees,  (as  follows),  "  to     [    •41    ] 
pay  one  annuity  or  clear  yearly  sum  of  50/.,  during  the 
natural  life  of  my  said  wife  Alicej  into  the   proper   hands   of  my 
youngest  daughter  -4nwe(now  the  wife  of  James  Laws^^  for  her 
own  proper  use  and  benefit."     And  the  testator  directed  that  so 
soon  after  the  decease  of  his  wife  Alice  as  conveniently  might  be, 
his  said  trustees  should,  either  by  public  auction  or  private  contract, 
as  they  should  deem  most  expedient,  sell  and  dispose  of  his  freehold 
estate  situate  in    Queen-street  and   Charles  street  aforesaid,  for  the 
best  prices  that  could  be  reasonably  obtained  for  the  same,  and  out 
of  the  proceeds  arising  from  such  sale,  pay  into  the  proper  hands  of 
his  daughter  Anne  the  sum  of  500/.,  to  and  for  her  own  sole  use  and 
benefit  absolutely ;  and  he  directed  that  the  residue  of  bis  property 
should  be  held  by  his  trustees,  upon  trust  to  be  divi  led  into  six  equal 
parts,  one  part  thereof  for  his  daughter  Jane  wife  of  «7.  Davies,  one 
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other  part  thereof  in  trust  for  Sarah  Davies  widow,  one  other  part 
thereof  in  trust  for  Harriet  the  wife  of  J.  Simpson^  one  other  part 
thereof  in  trust  for  Eliza ,  the  wife  of  W.  Pugh^ — which  last-mentioneil 
sixth  share  he  directed  should  be  invested  by  his  trustees,  and  the 
dividends  and  interest  paid  into  the  proper  hands  of  his  said  daughter 
Eliza^  whose  receipt  alone  notwithstanding  her  coverture  should  be 
a  su£Scient  discharge  for  the  same  ;  provided  that  if  his  said  trustees 
should  see  occasion  they  should  be  at  liberty,  at  any  time  during  the 
lifetime  of  his  said  daughter  Eliza^  to  transfer  any  portion  of  the  be- 
quest made  in  her  favour,  not  exceeding  one  half  part  thereof,  for  her 
immediate  use,  and  in  that  case  her  receipt  alone  should  be  a  suffi- 
cient discharge  to  them  for  the  same,  notwithstanding  her  coverture, 
and  that  such  remaiiang  moiety  should  remain  vested  in  his  trustees, 
in  trust  for  her,  and  be  subject  to  such  disposition  as  she  should  by 

her  last  will  and  testament  direct  and  appoint  notwtth- 
[    ^42    ]     standing  her  [)resent  or  any  future  *coverture,  and  in 

default  of  appointment  the  same  to  be  equally  divided 
as  therein  mentioned, — and  one  other  part  thereof  in  trust,  for  his 
said  daughter  Anne.  And  he  declared  that  the  respective  receipts 
of  such  of  them  as  should  be  m  arricd  should  be  a  sufficient  discharge, 
although  under  coverture.  And  the  testator  appointed  Alice  his 
wife,  and  the  said  three  trustees,  his  executrix  and  executors.  The 
testator  died  soon  after  the  date  of  his  will,  leaving  his  wife  Alice 
surviving  him ;  and  his  will  was  proved  by  Alice  the  widow,  and 
Jame6  Laws. 

The  bill  was  filed   in  January,  1839,  by  some   of  the  persons 

beneficially  interested  in  the  residuary  estate  of  the  testator,  against 

the  executrix  and  executor,  and  the  other  residuary  legatees,  and 

prayed  the  usual  accounts  of  the  real  and  personal  estate,  and  that  the 

trusts  of  the  will  might  be  executed  under  the  direction  of  the  Court. 

By  the  decree,  made  the  14th  of  December,  1841,  it  was  declared, 

that  the  trusts  of  the  will  ought  to  be  performed  and  carried  into 

execution.     An  inquiry  was  directed  of  what  lands  and  hereditaments 

and  what  estate  therein  the  testator  had  at  the  date  of  his  will,  and 

of  his  death  ;  and  it  was  ordered  that  the  real  estate,  of  which  the 

testator  was  seised  at  the  date  of  his  will,  and  at  th^   time   of  hi3 
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death ;  or  such*  parts  thereof  as  then  remained  unsold,  should  be  sold 
with  the  approbation  of  the  Master. 

Under  this  decree,  the  estate  in  Queen-street  and  Charles-street 
were  put  up  to  sale  in  January,  1842,  upon  printed  conditions;  and 
W.  Hains  became  the  purchaser.  By  the  8th  condition  of  sale,  the 
purchaser  was  within  twenty-one  days  next  after  the  delivery  of  the 
abstract,  to  deliver  to  the  vendor's  solicitors  a  statement 
in  writing  of  such  objections  to  the  title  •disclosed  by  [  •43  ] 
the  abstract  as  he  should  be  advised  to  take,  and  every 
objection  not  so  taken,  and  communicated  within  such  period,  should 
be  deemed  waived. 

The  report  of  the  purchase  was  made  and  confirmed.  The  abstract 
was  delivered  to  the  purchaser's  solicitors  on  the  Ist  of  March. 
This  abstract  did  not  contain  any  statement  of  the  pleadings  in  the 
cause,  but  stated,  amongst  other  instruments,  the  will  of  the  testator, 
and  contained  in  a  short  line  at  the  foot  of  the  will,  as  part  of  the 
abstract  relating  to  that  instrument,  these  words: — 

**  Will  proved  in  the  prerogative  Court  of  Canterbury,  the  24th 
of  June,  1831,  by  sQ\d  Alice  Christie,  James  Simpson,  and  James 
Laws  ;  said  Thomas  Baylcy  having  renounced  probate." 

The  purchaser's  counsel  in  advising  on  the  title  said, — "  It  should 
be  ascertained  by  a  brief  of  the  pleadings,  that  all  proper  parties  are 
before  the  Court."  The  objections  to  the  title,  not  including  any 
objection  on  the  ground  of  sale  having  been  made  during  the  life  of 
the  widow,  were  delivered  on  the  22ud  of  March :  and  in  answer  to 
the  observation  referred  to,  the  vendors'  solicitors,  on  the  5th  of 
Apiil,  wrote, — "  A  brief  of  the  pleadings  can  at  any  time  be  seen  at 
our  oflSce."  About  the  21st  of  April,  the  purchaser's  counsel  gave 
this  further  opinion.  ^^  Upon  procuring  a  brief  of  the  pleadings,  I 
do  not  find  that  any  cause  is  shewn  for  decreeing  a  sale  before  the 
time  fixed  by  the  testator's  will, — his  widow's  death.  Probably  it 
would  appear  by  the  decree,  the  Court  having  power  to  decree  a  sale 
for  payment  of  all  debts.  It  also  appears  that  two  of  the  trustees  of 
the  will  have  disclaimed,  and  that  one  of  those  two  is  dead,  though 
the  facts  are  not  noticed  in  the  abstract."  The  purcha- 
ser ultimately  insisting  upon   the   •objection  that  the     [    ^44    ] 
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decree  for  sale  was  premature,  the  question  was  submiftcd  totlie  Court 
bj  motion,  on  behalf  of  the  vendors,  that  the  purchaser  should  pay 
his  furchase-money  into  Court,  and  on  behalf  of  the  purchaser, 
that  he  might  be  discharged  from  his  purchase. 


Mr.  Sharpe^  for  the  vendors,  argued  first,  that  the  purchaser  was 
precluded  by  the  8th  condition,  when  more  than  twenty-one  days 
had  elapsed  after  the  delivery  of  the  abstract,  from  taking  the  objec- 
tion as  to  the  time  of  sale.  The  abstract  had  contained  all  the  facts 
upon  which  the  state  of  the  title  might  have  been  known.  It 
appeared  that  the  widow  had  proved  the  will;  and  no  mention 
was  made  of  her  death.  It  was  not  the  practice  to  state  in  the 
abstract  that  parties  interested  in  the  estate  were  still  alive :  their 
existence  was  assumed,  unless  the  contrary  was  stated.  Secondly, 
the  decree  for  sale,  was  made  in  a  suit  in  which  the  widow  was  a 
party,  with  her  consent.  The  Court  must  be  presumed  to  have  been 
satisfied  that  it  was  for  the  benefit  of  the  infants  that  the  estate 
should  be  sold :  the  circumstance  that  there  was  no  inquiry  whether 
it  was  for  their  benefit,  does  not  impair  the  presumption,  for  the 
Court  may  be  satisfied  of  the  fact  without  inquiry,  which  is  only  one 
mode  of  deriving  information.  The  property  consisted  of  houses, 
and  may  be  deteriorated,  but  is  not  likely  to  be  improved.  An 
erroneous  conclusion  in  fact,  if  it  were  so,  may  be  occasion  for  appeal 
but  is  not  error  in  the  decree. 

Mr.  Dunuy  for  the  purchaser. — The  8th  condition  did  not  apply, 
for  the  abstract  was  not  complete  even  at  the  time  when  the  objection 
was  taken,  which  was  discovered  not  from  the  abstract, 
[  '45  ]  but  from  a  different  •document — the  brief  in  the  cause. 
Tanner  v.  Smith  (a) ;  Hodson  v.  £eU  (6)  Dalby  v. 
Pullen  (c).  Any  infant,  interested  in  the  estate,  might,  on  attaining 
twenty-one,  procure  the  cause  to  be  reheard,  and  displace  the  decree. 

(a)  10  Sim  410.  (6)  2  Beov.  17.  (c)  1  R.  &  Myl.  296. 
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Vice-Chancellor  : — 

The  vendors  in  this  case  contend,  first,  that  the  objecUon  taken  by 

the  purchaser  to  the  title  is  not  tenable,  for  they  say  the  Court  may 

anticipate  the  time  of  sale  directed  by  a  mil,  where  it  is  for  the 

benefit  of  the  parties  interested  (although  they  may  be  infants),  that 

an  earlier  sale  should  take  place  than  the  testator  has  prescribed  ; 

and  therefore,  that  a  sale  in  the  lifetime  of  the  widow  is  not  error  in 

the   decree.     Secondly,  that  the   facts  upon   which  the    present 
objection  is  founded  appear  sufficiently  upon  the  abstract,  and  that 

the  purchaser  is  now  precluded  by  the  8th  condition  of  sale  from 

taking  the  objection. 

The  purchaser,  on  the  other  hand,  alleges — JPirst,  that  the  objec- 
tion is  fatal  to  the  title,  or  at  all  events,  that  the  title  is  one  which  a 
Court  of  Equity  will  not  compel  a  purchaser  to  take ;  secondly,  that 
the  facts  raising  the  objection  were  not  sufficiently  disclosed  upon 
the  abstract ;  and,  thirdly,  that  the  twenty-one  days  mentioned  in 
the  8th  condition  are  to  be  computed  from  the  day  when  a  perfect 
abstract  was  delivered:  Sodson  y.  Bell;  and  he  insists  that  the 
abstract  first  delivered  was  imperfect;  that  his  objection  was  taken 
within  the  twenty-one  days;  and,  that  the  abstract  is  not  yet  perfect* 

Upon  tbe  principal  question,  I  am  of  opinion,  that  the 
*sale  in  the  lifetime  of  the  widow  creates  such  a  defect  [  M6  ] 
in  the  title,  that  a  Court  of  Equity  ought  not  to  compel 
a  purchaser  to  accept  it.  In  order  to  justify  that  opinion,  I  need 
not  deny  the  power  of  the  Court  in  any  possible  case  to  anticipate 
the  time  prescribed  in  a  will  for  selling  an  infant's  estate.  All  that 
I  need  say  is,  that  a  decree  anticipating  the  sale  of  the  estate  is  a 
departure  from  the  trusts  of  the  will ;  and  that  a  case  should  be 
made  for  the  exercise  of  such  an  extraordinary  power.  That  case 
must  be  made  either  upon  the  pleadings,  or  upon  a  reference  to  the' 
Master,  or  some  other  proceedings  informing  the  Court  of  the  case, 
which  is  relied  upon  as  calling  for  so  unusual  an  act.  It  has  not 
been  suggested  at  the  bar  that  the  decree  can  be  supported  upon 
the  ground  that  the  debts  of  the  testator  require  the  sale.  The 
trustees  therefore  could  not  have  made  a  good  title  to  the  estate ; 
and  in  the  absence  of  special  cireomstances,  the  C  urt,  as  a  general 
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propesition,  does  nothing  more  than  the  trustees  might  have  doue  in 
the  due  execution  of  the  express  trust  of  the  will.  This  bill  asks  the 
execution  of  the  trusts  of  the  will  as  they  are  set  out  in  the  pleadings ; 
no  case  for  departure  from  those  trusts  is  made  ;  and  it  is  impossible 
to  read  the  decree  without  seeing  that  the  Court  intended  to  do 
nothing  more  than  execute  the  trusts  of  the  will.  It  directs  the 
trusts  of  the  will  to  be  performed,  and  the  Master  to  sell  such,  if  any, 
of  the  testator's  estate  as  then  remained  unsold.  If  any  of  the  infant 
Defendants  were  now  to  rehear  the  cause,  I  cannot  doubt  but  that 
the  Court  would  alter  the  decree,  unless  a  cise  were  made  as  the 
result  of  future  inqniry  or  evidence  to  justify  the  Court  in  renewing 
the  existing  decree  for  sale. 

Then  has  the  purchaser  accepted  this  defective  title  according  to 
the  construction  of  the  8th  condition,  so  as  to  preclude 
[  *47  ]  himself  from  taking  the  objection  to  it  'by  the  expiration 
of  the  twenty-one  days  there  mentioned  ? 

Now  the  first  observation  is : — The  abstract  does  not  contain  the 
pleadings  in  the  cause :  the  pleadings  were  called  for  by  the  purcha 
Hcr's  counsel  on  the  12th  of  March,  before  the  expiration  of  the- 
tweuty-one  days ;  and  on  the  5th  of  April,  after  the  expiration  of 
that  time,  the  vendors'  solicitors  tender  the  brief  for  inspection  at 
their  office.  If  it  has  in  truth  been  out  of  the  inspection  of  these 
pleadings  that  the  objection  has  arisen,  it  would  be  impossible  for 
the  vendors  successfully  to  contend  that  it  was  not  competent  to  the 
purchaser,  after  the  twenty-one  days,  to  insist  upon  an  objection  to 
the  title  arising  out  of  a  document  which  had  been  called  for  within 
that  time.  But  this  is  the  state  of  the  case  between  the  parties, 
tunless  the  contents  of  the  abstract  are  such  as  to  deprive  the  purcha- 
ser of  any  argument  founded  upon  the  difference  of  the  information 
disclosed  by  the  pleadings  and  that  disclosed  by  the  abstract.  In 
considering  this,  I  must  have  regard  to  the  principles  of  the  Court 
as  explained  by  the  Master  of  the  Bolls  in  Burroughs  v.  Oakley  (a). 
The  Court  must  anxiously  protect  the  purchaser.  The  question 
must  be  whether  as  a  conclusion  of  fact  the  Court  is  satisfied  the 

(a)  8  Swans.  159. 
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purchaser  intended  to  waive,  and  has  waived  his  right  to  object  to 
this  defect  in  the  title.     And  in  a  question  between  the  purchaser 
and  vendors  only,  I  cannot  hold  that  he  has  done  so  unless  the 
contents  of  the  abstract  are  such  as  clearly  to  raise  the  present 
objection.    If  the  purchase  had  been  completed,  it  would  undoubt- 
edly have  been  difficult  for  the  purchaser  in  a  contest  with  a  stranger, 
to  have  contended  with  effect,  that  the  statement  in  the  abstract,  of 
the  will  having  been  proved  by  Alice   Christie  and 
*Law8j  did  not  affect  him  with  notice  that  Alice  the     [    M8    ] 
tenant  for  life  survived  the  testator,  and  with  all  the 
consequences  resulting  from  such  notice.    But  the  statement  is  not 
inconsistent  with  the  supposition,  that  a  good  title  might  be  made 
notwithstanding  the  widow  was  living.    The  suggestion  on  the 
remarks  upon  the  abstract,  and  the  argument  of  the  vendors  at  the 
bar  shew  this  (a).    If  the  fact  that  the  widow  survived  the  testator 
and  is  still  living,  was  absolutely  inconsistent  with  the  decree  being 
right,  the  argument  in  favour  of  a  waiver  would  be  far  stronger  than 
it  is.    It  was  by  the  pleadings,  and  only  by  the  pleadings,  that  the 
defect  in  the  title  really  appeared.    But  in  truth  the  abstract  does 
not  state  that  the  widow  survived  the  testator,  except  incidentally  in 
stating  another  fact, — the  probate  of  the  will ;  and  the  decree  as 
abstracted  purports  duly  to  carry  into  effect,  not  to  vaiy,  the  trusts 
of  the  will  as  expressed  therein.    In  these  circumstances,  and  look* 
ing  at  the  evidence  before  me,  I  think  myself  bound  to  hold,  in  a 
question  between  the  vendors  and  purchaser  before  conveyance,  that 
the  abstract  does  not  so  point  to  the  facts  out  of  which  the  present 
objection  arises,  that  I  can  consider  the  purchaser  as  having  waived 
it.    The  abstract  itself  did  not  raise  the  objection,  and  if  it  did,  the 
objection  is  established  by  the  evidence  which  the  purchaser  called 
for  before  the  twenty-one  days  expired. 


The  oavse  came  on  for  further  directions.    The  only  material 

(a)  Siqirm,  pp.  45, 44. 

Vol,  n.  T 
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question  was,  whether  the  gift  of  the  annuity  to  the  testator's 
daughter  Anne  (a),  created  a  trust  for  her  separate  use. 

Mr.  Sharpe  and  Mr.  BoUy  for  the  Pl^ntifis,  relied 
[   *49    ]     on  ^l^ler  v.  Lake  ((),  as  an  authority  that  the  annuity 
did  not  vest  in  the  daughter  to  her  separate  use. 

Mr.  Simpkineon^  for  Annej  the  daughter,  contended  that  a  series 
of  decisions,  anterior  to  Ti/ler  v.  Lake,  had  established  that  words 
of  equivalent  import  to  the  words  of  this  bequest  were  sufficient  to 
create  a  separate  use ;  and  that  Tyler  v.  Lake  was  dbtinguishable, 
because  the  use  of  similar  words  of  gift  to  a  son  (c)  shewed  that  the 
testatrix  had  not  any  special  intention  to  exclude  the  husband  of  the 
daughter. 


Viot-Chancbllob  : — 

The  case  of  Tyler  v.  Lake  (d)  was  an  appeal  from  the  Vice-  Cfhanr 
ceUoTj  who  held  that  words  very  nearly  similar  to  the  words  of  this 
^ft  had  not  the  effect  of  creating  a  separate  interest  in  the  wife. 
Lord  Brougham  said  that,  ^^  If  a  sufficient  strenth  of  negative  words 
is  not  to  be  found  in  the  gift  or  limitation^  you  are  not  allowed  to 
fish  about  for  indications  of  intention  from  other  parts  of  the  instru- 
ment,"— and  his  Lordship  refers* to  a  case  of  Stanton  v.  HaU  (c). 
where  he  says  the  same  prindple  was  acted  upon.  And  Lord 
Cotttnham^  in  the  subsequent  case  of  Masseyy.  Parker  (/),  which, 
thouglh  afterwards  reversed  by  himself  on  one  point,  renuuns 
untouched  on  this,  says : — "  The  cases  require  very  dbtinct  and 
unequivocal  expressions  to  create  a  separate  mterest  in  the  wife.  Li 
Tyler  v.  Lake^  the  Lord  Chancellor  says,  that  the  husband  is  not 
to  be  excluded  except  by  words  which  leave  no  doubt  of  the  inten- 
tion, and  of  the  principle  the  case  of  l^kr  v.  Lake^  which    is 

(a)  Supra,  p.  41.  (6)  9  B.  &  Myl.  183  (e)  Id,  IS4. 

(tf)  Id.  188.  («)  Id.  175.  ( /)  8  M7I.  &  K.  174. 
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also  reported  before  the  Fi0e(7Aance22or  (a),  and  *the  [  *60  ] 
ease  of  Stanton  v.  JETaU,  afford  strong  illustration.  In 
neither  of  these  oases  did  the  elaim  of  the  wife  prevail ;  although  in 
Stanton  v.  Sallj  the  whole  machinery  of  the  instniment  proved  that 
each  mnst  have  been  the  intention,  but  the  required  words  of  %zcla« 
sion  were  wanting ;  and  m  Tyler  v.  Lake^  the  trostees  were  directed 
to  pay  the  shares  of  the  tmst  fand^  into  the  proper  hands  of  the 
married  women,  to  and  for  their  own  use  and  benefit,  and  if  they 
should  be  dead  to  pay  the  same  to  their  husbands."  Now,  without 
presuming  to  question  these  dicta,  I  confess  I  do  not  understand 
how  far  either  Lord  Brougham  or  Lord  Cottenham  meant  to  say  the 
rule  in  these  cases  goes.  I  take  the  rule  to  be  universal,  that 
nobody  can  entitle*  himself  to  an  interest  under  a  written  instrument, 
imless  he  can  make  out  that  he  is  entitled  to  the  interest  be  claims 
by  the  words  of  that  instrument ;  and  where  the  Court,  by  what  is 
called  implication,  as  distinguished  from  express  gift,  gives  property 
to  a  claimant,  it  does  not  by  so  doing  contravene  the  rule  that  an 
unequivocal  intention  to  g^ve  must  be  found  in  the  instrument  itslf  (i) . 
Now  if  the  cases  of  l^ler  v.  Lakej  Stanton  v.  Hallj  and  Ma»%ey  v. 
Parker  J  are  to  be  understood  as  laying  down  the  rule,  that  in  these 
particular  eases  of  the  nuurital  right  there  must  be  negative  words  m 
the  toorde  of  Umitationf — certainly  the  marital  right  is  protected  by 
stricter  rules  than  are  applicable,  at  the  present  day,  to  any  other 
right  of  property ;  for,  with  the  exception  of  a  few  technical  words, 
(tiie  word  ^^  heir"  or  ^^  exchange,"  for  example,  in  a  deed),  courts  of 
justice  invariably  affirm  the  proposition,  that  an  intended  gift  shall 
take  effect,  provided  the  Court  can  find  in  the  instrument  a  declared 
intention  to  give,  although  the  simple  words  of  limitation, 
unaided  by  implication  arising  out  *of  other  parts  of  the  [  *61  ] 
instrument  might  leave  the  intention  uncertain.  I  do  not 
know  whether  the  learned  Judges  meant  to  go  the  length  of  saying, 
that  the  words  of  limitation  themselves  must,  in  this  particular  case, 
be  absolutely  unequivocal ;  but  the  authorities  referred  to  place  me 
in  this  tttuation, — ^that  I  must  construe  the  will  in  this  case  with  the 

(a)  4  Sim.  144.  {h)  8m  AMea$Ur  t.  Mofer,  I  Bio.  C,  C  440—461. 
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utmost  strictuefes.     If  strictness  of  construction  is  to  be  relaxed,  in  a 
case  of  this  class,  it  must  be  by  a  higher  authority  than  mine. 

With  regard  to  the  case  of  Tyler  v.  Lake^  I  presume  to  say  it 
might  ii?ell  be  supported  without  furnishing  a  necessary  rule  for  the 
present  case.  The  trust  was  to  pay  the  proceeds  of  real  estate  into 
the  proper  hands  of  a  married  woman  for  her  own  use  and  benefit. 
And  in  certain  events  similar  expressions  were  used,  declaring  trusts 
in  favour  of  male  persons.  The  direction  to  pay  into  the  proper 
hands  of  the  lady  left  untouched  the  marital  right  to  the  money 
when  in  her  hands,  and  it  was  previously  settled  that  the  word  ^^own" 
will  not  create  separate  interest  in  the  wife :  coupling  this  with  the 
gifb  in  the  very  same  words  to  a  male,  the  Vtee-Chancellor  held  that 
a  separate  use  was  not  created.  Lord  Brougliam^  however,  did  not 
form  his  judgment  upon  the  same  reasoning.  He  took  a  broader 
ground — after  enforcing  the  necessity  of  finding  direct  words  of 
exclusion,  he  said,  that  the  word  ^^  proper"  is  the  Latin  form  of  the 
word  ^'  own"  and  therefore  payment  into  her  proper  hands  signifies 
the  same  thing,  as  into  her  ^^  own"  hands,  and  her  *^  own"  has  no 
exclusive  meaning,  and  upoD  that  ground  alone  he  determined  that 
the  gift  in  that  case  was  not  a  gift  for  the  wife's  separate  use.  Now 
the  present  case  is,  in  one  respect,  distinguishable  from  Tyler  v.  Lakty 
for  the  word  ^'  proper"  is  repeated  in  describing  in  what  manner  the 

wife  is  to  hold  and  enjoy  the  property ;  and  reported 
[    *52    ]     cases  of  great  ^authority  certainly  take  a  distinction, 

where  there  is  a  simple  direction  that  a  woman  should 
receive,  and  where  to  that  direction  is  superadded  a  direction,  as  to 
the  manner  in  which  she  is  to  hold  and  enjoy  the  property.  Li 
Tyrrtll  v.  Hope  (a),  there  was  an  agreement  that  the  wife  should 
enjoy  and  receive  the  issues  and  profits:  that  is  the  mere  legal 
consequence  of  the  receipt  of  the  money  by  her ;  yet  in  that  case 
the  direction  that  she  should  enjoy  was  held  to  create  a  separate  use. 
In  Prichard  v.  Ames  (6),  a  like  decree  was  made  upon  a  similar 
ground;  and  in  Atcherley  v.  Vernon  (^c')^  to  the  words  "  to  be  by 
her  laid  out  in  what  she  shall  think  fit,"  the  same  construction  was 

(a)  2  Atk.  661.  (6)  1  T.  B  US.  (e)  10  Mod.  6ia 
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appfied.  The  gift  in  MargetU  v.  Barringer  (a)  was  ^^  for  her  own 
use  and.  benefit,  independently  of  any  other  person,"  which  was  held 
to  ezclnde  the  husband.  Wardle  v.  Claxtan  (li)  seems  to  be  the 
case  of  a  gift  to  the  separate  uso  of  the  wife  within  those  cases ;  but 
the  Vice- Chancellor  said  that  the  direction  to  apply  the  fund  for  the 
maintenance  of  her  children  as  well  as  herself,  prevented  the  case 
from  being  brought  within  the  language  of  the  authorities  (<;).  It 
was  these  cases,  aud  the  very  strong  expressions  in  the  case  before 
me,  shewing  that  this  was  meant  to  be  a  gift  to  the  separate  use  of 
the  females,  that  led  me  to  look  into  the  authorities. 

Admitting,  then,  that  a  direction  to  pay  into  the  proper  hands  of 
a  woman  would  not  be  a  gift  to  her  separate  use,  and  that  I  am  only 
to  try  whether  the  superadded  words  have  any  effect;  the  first 
thing  which,  independently  of  authority,  I  should  have  to  consider 
is,  the  meaning  of  the  word  ^'proper,''  according 
*to  the  ordinary  use  of  the  English  language.  Now  the  [  *53  ] 
word  "  proper"  is  defined  as  meaning  "  peculiar," — 
^'  not  belonging  to  other  persons," — ^^  not  common  to  other  persons." 
And  the  ordinary  rule  of  construction  is  to  give,  where  it  is  possible, 
some  effect  to  all  the  words.  Now,  if,  in  MargetU  v.  Barringer^  a 
declaration,  that  the  property  was  to  be  held  by  the  lady  ^'  independ- 
ently of  any  other  person,"  created  a  separate  use,  it  is  difficult  to 
see  why  the  same  effect  should  not  be  given  to  a  direction  (superadded 
to  the  direction  to  pay  into  her  hands)  that  she  shall  hold  it, — ^for  her 
*'  peculiar  use," — so  as  not  to  belong  to  any  other,— or  so  as  not  to 
be  enjoyed  by  others  ^^in  common"  with  her.  If  the  words  are  to 
have  any  operation,  they  must  make  it  a  gift  to  her  separate  use,  as 
in  MargetU  v.  Barringer j  and  other  cases.  Lord  Brougham^ 
however,  rejecting  or  not  relying  upon  the  Vice-Chaneellor^e  reason- 
ing, goes  (I  might  almost  say)  out  of  his  way  to  decide  that  the  word 
^^  proper"  is  mei:e  repetition  or  surplusage,  and  means  nothing  more 
than  *^  own,"  overruling  a  decision  in  which  Lord  Alvanley  (d)  held, 
that  the  use  of  the  word  ^^  proper"  would  create  a  separate  use* 

(a)  7  BisL  482.  (h)  9  Sim.  624. 

(e)  See  JRrk  t.  Pattjin.  7  Tin,  Abr.  96,  pi  43.     {d)  JEhrtl^Y.  ffurU,  S  Vee.  54S. 
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And  I  caoDot,  in  the  face  of  a  decision  of  Lord  Broughamy  to 
recenUy  given,  and  the  remarks  of  Lord  CatUnham  on  the  same 
point,  act  on  any  impression  of  my  own  as  to  the  word  '^  proper'^  wh^ 
applied  as  in  this  case. 

Some  observations  were  made  on  the  language  in  other  parts  of  this 
will ;  and  it  is  remarkable  that,  though  the  testator  creates  separate 
interest  in  several  instances,  he  adopts,  in,  almost  every  case,  a  differ 
ent  set  of  words  for  doing  so.    And  it  may  also  be  observed,  that,  in 

giving  legacies  to  persons  who  are  widows,  he  gives  them 
[   *54    ]     to  the  sole  use  of  the  widows.    The  *case  is  open  to  the 

observation  which  Lord  BraugJiam  makes  in  l^Ur  v. 
Laksy  that  one  cannot  help  seeing  that^the  testator  did  not  know  the 
meaning  of  the  words  he  was  using.  Although  with  a  strong  opinion 
that  I  decide  this  case  against  the  real  intention  of  the  testator,  my 
decision  must  be  governed  by  that  in  Tgler  v.  Lake. 


H*^^>H 


WaKKINGTON  v.    WjkBRINGTON. 

1842:  11th  and  Uth  July. 

The  testatrix  gave  the  residae  of  her  real  and  personal  estate  eqnallj  between  her 
brother,  her  sister,  and  her  **  nephew  W^  and  E.  his  wife,**  (E  being  the  nieee  of 
the  testatrix)  HtUf  that  the  hatband  and  wife  took  one  share  eaofa,  and  not  merely 
one  share  between  them. 

The  question  was,  whether,  under  the  will  of  JEUzaheth  Warring- 
tony  made  in  1840,  the  defendants,  William  Henry y  and  Emma  his 
wife,  the  nephew  and  niece  of  the  testatrix,  took  one  share,  or  two 
shares,  of  the  residuary  estate.  The  only  material  passage  m  the 
will  was  as  follows : — 

'^  My  share  of  the  estate  called  CynoUy  in  the  county  of  Montgom- 
tryy  and  all  other  my  real  and  personal  estate,  with  the  exception  of 
Carlton  Lodgey  and  that  I  leave  to  my  dear  niece  and  nephew,  JEmmay 
and  William  Benry  Warringtony  having  but  one  half  of  that  house, 
and  garden ;  and  all  other  my  real  and  personal  estate  and  property 
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m  the  joinMock  bank  eaUed  €Hotiee9ter$hire  and  OheUenham  Bank^ 
with  all  the  rest,  residue,  and  remainder  of  my  trust  estate  and 
property  whateyer  and  whereyer  not  herein  disposed  of,  I  leave 
equally  between  my  brother  Thomhill  Warrington^  my  sister  Anne 
Van  OarlancUy  widow,  my  nephew,  WilUam  Henry  Warrinfftan, 
and  £mma  his  wife,  their  heirs  and  assigns,  nevertheless  subject  to 
any  bequest  and  legacy  herein  mentioned." 

*Mr.  Sharpe^  and  Mr.  Beny^  for  the  Plaintiff.  [    ^3&   ] 

The  rule  in  joint-tenanoy  is  thus  stated  by  LitUetan : — 
^  If  a  jointestate  be  made  of  land  to  a  husband  and  wife,  and  to  a 
tiiird  person,  in  this  case  the  husband  and  wife  have  in  law,  in  their 
right,  but  the  moiety.  And  the  cause  is,  for  that  the  husband  and 
wife  are  but  one  person  in  law ;  and  are  in  like  caae  as  if  an  estate 
be  made  to  two  joint  tenants,  where  the  one  hath,  by  force  of  the 
jdnture,  the  one  moiety,  and  the  other,  the  other  moiety.  In  the 
same  manner  it  is,  where  an  estate  is  made  to  the  husband  and  wife 
and  to  two  other  men ;  in  this  case  the  husband  and  wife  have  but 
the  third  part,  and  the  other  two  men,  the  other  two  parts"  (a). 
Briefer  v.  WhalUy(li);  Anon, ,  Skin,  (e) ;  Green  d.  Crew  v. 
King  (d)  ;  Back  v.  Andrewe  (e);  Doe  d.  Freestone  v.  Parratt  (/)/ 
Roper  J  Tt.  Husband  and  Wife  (jg^.  There  is  no  reason  in  the 
nature  of  a  tenancy  in  common,  for  applying  a  different  rule  in  this 
respect  firom  that  which  is  applied  in  joint-tenancy. 

Bfr.  Lewvn,  tor  the  defendant  Anne  Van  Corlandt. 

Mr.  Purvie  and  Mr.  Toller^  for  the  defendants  WiUiam  Henry 
Warringtonj  and  Emma  his  wife. 

The  case  of  Bricker  v.  Whattey  turned  on  the  peculiarity  of  ex- 
pression by  which  the  husband  and  wife  were  separated  in  the  gift 

(a)  80ct  891. 

{b)  I  Vem.  2»8 ;  8.  C.  4  Yin.  Ab.  p.  154,  tit  Baron  and  Feme,  (M.  a.)  pL  9. 

(c)  Skin.  182;  &  C.  4  Tin.  Ab.  p.  164,  pi.  10.        (d)  8  W.  BL  911. 

{€)  2  Vem.  120;  a  C.  Free  Cha.  1. 

if)  St.fi.e51  (^)  Trt.  », A.  2,  p.  SI. 
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by  the  conjunotion  ^'  and"  from  the  other  peiBons — ^^  to 
[    *56    ]     B.,  C,j  and  D.,  and  the  Vife  of  D."    Li  the  simple 

case  of  a  derise  to  a  hosbaod  and  wife,  and  a  third  person 
eqaallji  Popham^  C.  J.,  i^  reported  to  have  laid  it  down  that  thej 
were  tenants  in  common,  inasmuch  (quia)  as  thej  took  every  one  of 
them  a  third  part:  Lewin  v.  Cox  (a).  In  the  Altamejf'Q'eneralY. 
Bacchus  (5),  a  residuary  bequest,  to  a  husband  and  wife  was  treated 
as  a  gift  to  two  persons,  and  the  legacy  duty  distingtushed  accord* 
ingly.     Wdtldiu  an  Conveyancing  (e). 


Vicb-Chancbllor  : — 

I  cannot  concur  in  the  argument  that  the  quantity  of  the  interest 
to  be  taken  by  the  husband  and  wife  in  this  residuary  gift  depends  up- 
on the  question  whether  the  gift  creates  a  joint-tenancy  or  a  tenancy  in 
common.  The  quantity  of  land  which  the  husband  and  wife  take,  under 
devise  like  that  before  me,  is  a  different  question  from  that  of  the  man- 
ner in  which  they  take  it.  They  may  take  their  shares  by  entireties, 
and  not  by  mdeties  as  between  themselves ;  but  this  legal  result,  as 
between  the  husband  and  wife,  cannot  affect  the  amount  of  the  gift, 
as  between  them  and  third  persons,  ^he  number  of  shares  into 
which  the  residue  is  divided  must  be  detecnuned  by  counting  the 
legatees,  among  whom  it  is  tguaUy  given.  It  may  be  observed,  that 
LiUletony  in  stating  the  rule  which  has  been  referred  to,  always 
illustrates  it  by  placing  the  husband  and  wife  as  the  first  parties  to 
wh^m  the  estate  is  made ;  and  in  Bricker  v.  WhalUy^  the  occurrence 
of  the  word  ^'  and^^  before  the  names  of  the  husband  and  wife  is  advert- 
ed to  by  the  Lord  Keeper,    The  circumstances  relied  on  in  that  case 

exist  here :  the  husband  and  wife  are  equally  of  kin  to  the 
[    *57    ]     testatrix :   and  there  *is  nothing  in  the  disposition  of  the 

names  which  can  import  any  intention  to  treat  either  of 
them  differently  from  the  other  legatees.    I  cannot  do  otherwise  than 

{a)  Seijt  Moore,  56S,  pL  719.  (6)  9  Pii  80  i  8.  C.  11  Pri.  547. 

(c)  P.  166,  ed.  by  Moriey  and  Coote. 
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hold  the  ^ft  to  be  a  gift  in  sereraUy  to  several  persons ;  and  the  re- 
sidue must  therefore  be  divided  into  four  shares,  and  the  husband 
and  wife  deolared  to  be  entitled  each  to  one  of  such  shares.  [1] 


*  ^» 


King  v.  Lbach. 

1842:  80th  July. 

In  a  f  nit  by  an  equitable  mortgagee  of  leaseholda  to  enforce  his  aeciirity,  a  decree 
waa  made  for  Mde  in  default  of  payment,  and  the  premiMi  were  sold  under  the 
decree:  the  mortgagor,  then  out  of  the  jnrisdiction,  waa  held  not  to  be  a  trustee* 
within  the  act  1  will  4,  c.  60,  for  the  purchaser,  but  to  be  a  trustee  within  that  act, 
for  the  plaintiff  in  the  cause ;  and  a  person  was  appointed  to  execute  the  assign- 
ment in  the  place  of  such  trustee. 

J.  Lbach  deposited  the  lease  of  a  dwelling-house,  to  which  he  was 
entitled  for  the  residue  of  the  term,  with  i7.  Beid^  as  a  security,  bj 
way  of  equitable  mortgage,  for  500^.  and  interest.  Reid  died,  and 
the  Plaintiffs,  his  executors,  filed  their  bill  against  Ltaeh  for  payment 
of  the  debt ;  or,  in  default,  that  the  premises  might  be  sold.  The 
answer  admitted  the  debt  and  the  mortgage.  The  decree,  in  May, 
1889,  directed  an  account  of  what  was  due  for  principal,  interesti 
and  costs,  and  payment  by  Leach  within  six  months  after  the  report ; 
and  in  default  that  the  premises  should  be  sold,  and  the  purchase- 
money  paid  into  the  Bank  to  the  credit  of  the  cause ;  that  all  proper 
parties  should  join  in  the  assignment  to  the  purchaser ;  and  out  of 
the  proceeds  of  the  sale  the  Plaintiffs  be  paid  their  debt  and  costs. 
The  Master  reported  581Z.  17«.  Sd.  to  be  due  for  principal,  interest, 
and  costs,  and  appointed  the  4th  of  February,  1840,  for  payment. 
Default  was  made,  and  the  premises  were  sold  to  T.  Highamj  for 
486Z.    The  solicitor  of  Leach  was  attended  with  the  draft  assign- 

[1]  The  rule  of  oonstruction  cited  from  Littleton,  on  the  argument  of  thb  cause,  ia 
■ot  inflexible*  wliere  a  manifest  intention  to  the  contrary  is  to  be  discoTcred  in  the 
will ;  as  where  in  a  bequest  to  husband  and  wife,  and  a  stranger,  the  words  *'  share 
and  share  alUn,'*  or  "  equallj,"  are  anneied  to  the  gift.  Paine  v.  Wagner,  12  Sim. 
184. 

Vol.  n.  8 
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menty  but  he  declined  to  act  farther  on  behalf  of  Leaeh^  and  was 
ignorant  of  his  reaidence,  but  said  it  was  stated  that  Leaeh  had  gone 

to  settle  in  America. 
[    *58    ]        *The  Plaintiffs  bj  their  petition  prayed,  that  the 

Master  or  some  other  proper  person  might  be  directed 
to  join  with  them  in  executing  the  assignment  to  the  purchaser,  and 
that  he  might  pay  the  purchase-money  to  the  petitioners. 

Mr.  Temple^  for  the  petition,  submitted  that,  inasmuch  as  the 
eqmtable  interest  was  by  virtue  of  the  contract  for  sale  transferred 
to  the  purchaser,  a  construotiye  trust  was  created,  whereby  Leach 
had  become  a  trustee  for  the  purchaser  witlun  the  act,  1  Will.  4,  c. 
60 :  Fell9we9  v.  !RU  (a). 

Mr.  Bogerif  for  the  purchaser. 

The  ease  is  not  within  any  of  the  provisions  of  the  statutes.  They 
provide  for  a  conveyance  in  substitution  of  that  of  the  heir  of  the 
mortgagee,  or  of  a  mortgagee  who.  is  lunatic,  or  by  an  infant ;  but 
there  is  no  power  to  direct  a  conveyance  to  be  made  in  the  place  of 
a  mortgagor  merely  out  of  the  jurisdiction. 

Vioh-Chancbllor  : — 

It  is  impossible  that  Leaeh  can  be  treated  as  a  trustee  for  the 
purchaser  in  this  case  within  the  act.  The  act  provides  that  it  shall 
not  extend  to  the  case  of  a  vendor,  except  in  the  particular  circum- 
stances provided  for  by  the  act  (&),  and  those  circumstances  do  not 
occur  here.  The  decree,  however,  has  declared  the  Plaintiffs  entitled 
to  have  the  premises  sold,  and  assigned  to  the  purchaser,  and  I  think 
the  effect  of  the  decree  was,  to  make  Leach  a  trustee,  not  for  the 

purchaser,  but  for  the  Plaintifib  in  the  cause ;  and  Leach 
[    *59    ]     being  out  *of  the  jurisdiction,  the  Pluntifis  are  entitled, 

under  the  act,  to>  the  order  &r.  the.  appointment  of  a 
person  in^tbe  place  of  their  trustee  to  assign' die! pmniaea.  to* the 
purchaser. 

(a)  6  8im.  ai9.  (6)  1  WiU.  4,  c.  60,  ■.  18. 
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Tliis  Court  doth  order  that  jR.  Richards,  £aq.,  the  Master,  &c^  be  at  liberty  in  the 
place  and  stead  of  the  Defendant,  /.  Leach,  to  join  the  petitioners,  the  Plaintiffs,  in 
making  and  executing  the  assignment  of  the  leasehold  premises  m  &c  ,  to  T.  Higham^ 
the  pnrchaMr  thereof,  under  the  said  decree  of  the  SOth  of  May,  1S39 ;  and  it  appear- 
ing that  the  purchase-money  is  not  fufficient  to  pay  the  Plaintiffs  the  mortgage-debt 
due  to  them,  and  the  coats  of  the  snit,  it  is  orderrd  that  the  said  T.  Higham  do  pay 
the  said  purchsee-money  and  all  interest  due  to  them,  up  to  and  upon  the  completion 
of  his  said  purchase,  to  the  petitioners  the  plaintiffs,  instead  of  paying  the  same 
into  Court  as  directed,  fte.  Costs  of  the  purchaser  to  be  uxed  and  paid  by  the  peli- 
tionersL 


•Edwards  v.  Metrick.  [    •CO    ] 

tB42:  ISA,  21ff,  29nd,  and  2»th,  My. 

On  a  question  of  tiie  propriety  of  a  purchase  by  a  solicitor  from  his  cUent,  tha 
■olidtor,  in  order  to  sustain  the  transaction,  must,  if  he  was  solicitor  in  hoe  rt^  shew 
that  he  gaye  his  client  all  that  reasonable  advice  against  himself,  which  his  office  of 
solicitor  would  hare  made  it  his  duty  to  hare  given  him  against  a  third  person  \ 
hut  the  nature  of  the  proof  raries  according  to  the  subject  of  the  purchase,  the 
nlative  sxtoation  of  the  parties,  and  the  equality  of  the  footing  upon  idiich  thej^ 
stand,  in  reference  to  the  subject  of  the  contract ;  and,  although  the  relationship  of 
attorney  and  client  may  exist,  yet  if  it  has  no  existence  in  hoc  re,  the  rule  with 
regard  to  the  onus  of  proof  may  no  longer  be  applicable. 

h  appeared  by  the  eridence,  although  it  was  not  stated  on  the  pleadings,  that  fbe 
value  of  the  minerals  in  an  estate  purchased  by  the  solicitor  from  his  client  was  con. 
siderably  increased  after  the  purchase,  owing  to  a  railroad  then  contemplated  having 
been  afterwards  formed  through  the  immediate  neighbourhood ;  SembU,  this  was  a 
merely  speculatiTa  advantage,  the  communication  of  which  his  client,  the  solicitor 
would  not  be  bound  to  prove,  the  parties  being  in  the  same  situation  with  reference 
to  the  means  of  forming  an  opinion  upon  it. 

Purchase  by  a  solicitor  from  his  client  sustained  under  thcdrcumstances,  though  part 
of  the  consideration  was  made  up  of  costs. 

On  proof  of  some  specific  errors  and  overcharges  in  an  account  and  bill  of  costs,  in- 
quiries were  direoted  with  respect  to  an  account  made  up— and  the  balance  of 
which  was  secured  by  a  mortgage  made  thirteen  years  before  the  bill  was  filed. 

In  the  year  1815,  the  Defendant   TF.  Meyrickj  a  BoGcitor   at 
Mtrihyr  Tgdvilj  became  acquainted  with  the  fact  of  the  existence  of 
a  settlement  tmder  which  the  Plaintiff,  Lewis  Sdtvardi^  a  farmer  in 
(hat  neighbourhood,  was  entitled  to  property  of  considerable  value. 
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The  Defendant  having  informed  the  Plaintiff  of  that  fact,  the  latter, 
in  1817,  instructed  him  to  proceedings  for  the  recovery  of  the  settled 
property,  and  a  bill  was  accordingly  filed  in  the  Court  of  Great 
Session  in  Wales.  In  this  suit  various  proceedings  were  had, — an 
issue  was  directed, — a  suit  to  impeach  the  settlement  was  commenced 
in  this  Court,  and  several  ejectments  were  brought.  In  1827  terms 
of  compromise  were  adopted,  and  the  same  were  finally  carried  into 
effect  in  1829. 

The  Plaintiff  was  also  the  owner  of  two  &rms  known  as  Tyr  Twppa 
and  Yscwddgtifyn^  which  were  not  connected  with  the  property  in 
dispute ;  these  farms  were  subject  to  a  mortgage  for  600/.  Being  in- 
debted to  the  Defendant  for  money  advanced  and  costs  incurred  in  the 
proceedings  adverted  to,  the  Plaintiff  executed  indentures  dated  the 

1st  and  2nd  of  January,  1823,  whereby  he  conveyed  the 
[   *61    ]     farms  Ih/r  Twppa  and  Y%cwddgwyn  to  *the  Defendant 

in  fee,  by  way  of  mortgage,  to  secure  the  sum  of  11092. 
1«.  Zd.j  the  alleged  amount  due  to  him  at  that  time,  of  which  the 
charge  in  respect  of  costs  appeared  to  be  about  8162.  In  1825  the 
Plaintiff  offered  the  two  farms  for  sale  to  different  persons,  and  tbe 
Defendant  ultimately  proposed  to  become  lumself  Uie  purchaser,  at 
the  price  of  2,100Z.  The  Plaintiff  accepted  the  offer,  and  by  inden- 
tures of  the  1st  and  2nd  of  February,  1825,  which  were  prepared  by 
the  Defendant,  and  the  execution  of  which  by  the  Plaintiff  was 
attested  by  another  solicitor,  the  farms  Tifr  Twppa  and  T%cwddgwyn 
were  conveyed  to  the  Defendant  absolutely,  in  consideration  of  6972., 
due  for  principal  and  interest  to  the  prior  mortgagee,  12242.  10«. 
11(2.  stated  to  be  due  to  the  Defendant  on  his  mottgage,  and  a  sum  of 
178{.  9«.  Ic2.  in  cash,  making  up  the  21002.  It  was  alleged  that 
1002.  only  was  paid  to  the  Plaintiff,  and  the  remaining  782.  9«.  Id. 
retained  by  the  Defendant  on  account  of  his  then  current  bill  of  costs 
against  the  Plaintiff.  The  Defendant,  it  was  admitted,  did  not  act 
as  the  solicitor  of  the  Plaintiff  after  the  year  1832,  and  according  to 
the  statement  of  the  Defendant  their  relation  of  solicitor  and  client 
ceased  in  1829. 

In  October,  1885,  the  Plamtiff  applied  to  redeem  the  two  farms, 
upon  payment  to  the  Defendant  of  what  should  be  due  to  him, — 


CASES  IN  CHANCERY.  6S 


184&— Edwiids  T.  Ifeyriek. 


treating  the  property  as  a  sccarity  for  that  sum.  In  Jane,  1886, 
tlie  Plaintiff  filed  big  bill,  charging  that  the  mortgage  in  1828  was 
obtained  from  him  without  any  settlement  of  accounts,  the  Plaintiff 
being  involved  in  suits  and  actions  m  respect  of  the  litigated  property 
and  the  Defendant  being  his  sole  solicitor  and  attornejp :  that  the 
Plaintiff  reluctantly  consented  to  the  subsequent  sale,  upon  bemg 
pressed  thereto  by  the  Defendant,  who  knew  that  the  Plaintiff  had 
no  other  means  of  discharging  the  heavy  demands  for  costs ;  that 
no  solicitor  was  employed  <m  hb  behalf;  and  that  he  had 
'never  received  more  than  the  lOOL  of  the  purchase  [  *62  ] 
money.  The  bill  charged  that  the  farms  were,  at  the 
time  of  sale,  even  for  the  surface  rent,  worth  considerably  more  than 
the  consideration  expressed  to  be  given,  and  that  there  were  valuable 
beds  of  coal  and  other  minerals  underneath,  making  the  whole  value 
50002.  at  the  least ;  that  the  bills  of  costs  of  the  Defendant  contained 
numerous  errors  and  overcharges,  many  of  which  to  the  amount  of 
upwards  of  100/.,  the  bill  specifically  stated ;  and  it  also  alleged 
tiiat  credit  had  not  been  given  for  several  sums  which  the  Defendant 
had  received. 

The  bill  alleged  that  the  Plaintiff  was  a  Welch  yeoman  of  very 
little  edHcation,  and  incompetent  to  examine  bills  of  costs,  if  any  had 
been  delivered  by  the  Defendant ;  and  it  charged  that  the  mortgage, 
sale,  and  conveyance  of  the  said  farms  to  the  Defendant  ought  to  be 
declared  fraudulent,  or  to  stand  only  as  a  security  for  what  was,  at 
the  time  of  the  execution  thereof,  justly  due  to  the  Defendant,  and 
that,  upon  payment  thereof,  the  said  farms  ought  to  be  re-conveyed : 
that  the  pretended  settlement  of  accounts,  and  alleged  mortgage 
security  on  the  foot  thereof,  were  not,  under  the  circumstances,  valid 
or  conclusive  in  equity,  and  that  the  Plaintiff  was  entitled  to  have 
the  accounts  unravelled. 

The  bill  prayed  that  the  mortgage,  sale,  and  conveyance  might 
be  declared  to  be  fraudulent,  and  be  set  aside ;  or  if  the  Court 
should  be  of  opinion  that  the  Defendant  was  entitled  to  hold  the 
same  as  a  security  for  his  costs,  then  that  the  same  might  be  declared 
to  stand  only  as  a  security  for  what  was  justly  due  to  the  Defendant 
at  the  time  of  the  execution  thereof;  and  that  an  account  thereof 
might  be  taken,  as  also  an  account  of  the  rents  and  profits  of  the 
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said  &nns  oome  to  the  hands  of  the  Defendant,  and  of  the  incimH 

brances  paid  off  by  him ;  and  that  the  famm  imglit  be 
[    *63    ]     re-conveyed  to  the  ^Plaintiff,  on  payment  of  what  should 

be  due  from  him.  The  bill  also  prayed,  in  the  alterna- 
tive, that  ifttbe  Court  should  be  of  opinion  that  the  purchase  and 
conveyance  ought  to  be  established,  then  that  an  account  might  be 
taken  of  what  was  due  to  the  Plaintiff  in  respect  of  the  purchase- 
money,  and  that  the  alleged  settled  account  and  mortgage  security 
might  be  opened,  and  the  accounts  taken  without  refesence  tiiereto ; 
or  if  the  Court  were  of  opinion  that  the  Plaintiff  was  not  entitled  to 
have  the  mortgage  set  aside,  and  the  bill  of  costs  opened  for  general 
taxation,  that  the  Plaintiff  might  be  at  liberty  to  surcharge  and 
falsify  the  same,  and  question  the  propriety  of  the  work,  and  the 
reasonableness  of  the  charges. 

The  Defenc^nt,  by  his  answer,  denied  all  pressure  or  improper 
influence,  and  insisted  that  the  Plaintiff  was  perfectly  competent  to 
act  for  himself  in  the  matters  in  which  he  had  been  engaged,  and 
which  were  now  the  subject  of  enquiry.  He  said  it  was  only  upon 
the  solicitation  of  the  Plaintiff  that  he  had  consentod  to  become  the 
purchaser  of  the  two  farms ;  that  the  consideration  was  adequate, — 
the  amount  retained  for  his  advances  and  costs  justly  due, — ^and  the 
Plaintiff,  in  fact,  still  indebted  to  him :  that  the  taxation  of  costs  in 
the  Courts  of  Great  Session  in  Wales  was  not  governed  by  the  same 
rules  as  the  Courts  of  Westminster :  that  the  errors  of  computation 
or  casting  which  appeared  in  the  accounts  were,  he  believed,  owing 
to  omissions  and  clerical  errors,  but  which,  in  consequence  of  the 
death  of  Watkinaj  one  of  his  clerks,  by  whom  the  accounts  had  been 
kept  and  made  was  not  fully  able  to  explain. 
The  effect  of  the  evidence  on  several  of  the  material  facts  wiU 

sufficiently  appear  in  the  foregoing  statement  (a),  and 
£    *64    ]     in  the  judgment  (() .    The  witnesses  ^produoed  on  behalf 

of  the  Defendant  steted  that  the  value  of  the  farms  had 
greatly  improved  smce  the  purchase,  by  the  making  of  the  Bhymney 
Railway,  in  1826  and  1827,  ttirough  the  parish  of  Q-dlygare^  in 

(a)  Siipim,  pp.  6Cg  61.  (&)  Infrm,  pp.  SS,  71— 7S. 


which  the  fiurms  were  aitaated :  they  alBO  proved  tiiat  Watkin$,  the 
olerk  of  the  Defendant,  who  had  attended  to  the  acoount  and  bills 
of.  oosts  in  question,,  died  in  1828,  and  that  many  documents*  and 
papera  had  been  lost  by  accident  from  the  office  (a). 

Mr.  Sharpe  and  Mr:  W.  M.  JameB,  for  the  Pkdntiff. 

First,  thiawaaa  conveyance  obtuned  by  a  solicitor  from  his  client ; 
and^  therefore,  unlessin  peonliu'circumstancesy.and  with  the  clearest 
proof  of  fairness  on.  his.  ptot,. cannot  be  sustuned.  €f'ib9i>n  v.  J(n/e$ 
(6}  /  Maitek  y.  Hatch  (e)  ;  Wood  y.  Dawnes  (<2)  ;  Bellow  v.  Bus- 
9dl  (e)  ;  WeUes  v.  lEddkton  (/)  ;  Sunter  v.  Atkins  (^g)  ;  Jones 
T.  l^ofnae  (K)  ;.  Story  on  Equity  y  Vol  1,.J9.  807.  The  instruments 
were  prepared  by  the  Defendant  himself— no  attorney  was  interposed 
on  behalf  of  the.  PlaintiC  It  cannot  be  supposed,  that,  as  a  local 
solicitor,  the  Defendant  was  ignorant  of  the  projected  railway.  No 
proof  was  adduced  that  the  Plaintiff  was  informed  of  that  circnm* 
stance.  Secondly,  the  security  given  for  the  costs  did  not  amount 
to  a  settlement  of  the  bill,  so  as  to  preclude  taxation.  PUnderUath 
▼.  JVas«r(t);  Oroeeley  v.  Parker  (k).  The  same 
prindple  bemg  affirmed  in  Waters  v.  Tayhr  (l),  *and  [  *65  ] 
Morloek  v.  Smitk  (m)  /.although,  in  the  two-latter  casesi 
there  were  circumstances  wluoh  do  not  oecur  in:  this  case,  that 
induced  the  Court  not  to  disturb  the  aettied>  account.  In  this  case 
there  was  proof  of  particular  errora  and  overcharges  that  would  have 
been,  sufficient  to  open  the  account  in  any  of  the  cases:  in  which  the 
Gonrt  upheld  it. 

The  Solicitor-ssneraly  Mr.  Oirdlestonoy  and  Mr.  BomiUyji  for 
the  Defendant. 

There  is  no  rule  which,  as  against  a  solicitor,  invalidates  a  con- 

(a)  See  SeougaU  y.Camf^l^  SBufc  646.    A  Special  ordte  of  tazatioD  ifUr 
lepse  of  time. 

(6)  6  Yes.  266.  (e)  9  Ve».  292. 

{d)  18  Vet.  ISO.  (0  1  Ba.  &  Be;  104. 
(/)  1  Coz,  112:  8.  C.  dted  18  Tee.  127. 

{g)  3  MyL  &  E.  136,  per  Lord  Brougham,  (A)  2  T.  dr  CoU.  498. 

(t)  8  Yes.  &  B:  in,  perLordEUbm  {V)  IJI  ft  W.  480. 

(0  S  Hyl.  SiiSt.  6Se.  («i)  r»jl  Si  Gf.  49». 
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tract  merely  because  it  is  made  between  him  and  his  client ;  he 
most,  it  is  true,  shew  that  he  acted  as  he  would  hare  done  if  he 
had  been  dealing  for  his  client  with  a  third  person ;  that  he  had  not 
abused  the  confidence  reposed  in  him.  The  capacity  to  make  a 
contract  binding,  as  well  on  the  client  as  on  the  solicitor,  is  not  de- 
nied in  any  of  the  authorities  cited,  and  it  is  very  distinctly  aflbm* 
ed  in  the  others.  Montesquieu  y.  Sandys  (&)  ;  (jhampian  y.  Biff- 
hg  (ji)  ;  Kingsland  y.  BameweU  (d)  ;  Cane  y.  Lord  AUen  («)  ; 
The  relative  situations  of  a  solicitor  and  his  client,  are  not  the  same 
as  those  of  trustee  and  cestui  que  trust ;  and  if  the  rules  applicable 
to  both  situations  are  founded  on  the  same  principles  of  caution  in 
guarding  agunst  the  use  of  an  advantage  incidental  to  the  posidon 
of  the  parties,  yet  the  improper  exercise  of  influence  is  one  thing, 
and  the  abuse  of  a  necessary  confidence  or  trust  is  another.  The 
former  may  m  some  measure  enter  into  eyery  transaction  between 

man  and  man,  in  which  superior  knowledge  or  address  ao- 
[   *66  ]     quires  ascendancy,  and  there  would  be  no  bounds  to  a  *ju- 

risdiction  which  should  proceed  to  question  eyery  con- 
tract attributed  to  it.  The  latter  can  arise  only  in  cases  which  are 
comparatiyely  few,  and  well  defined.  In  the  present  case,  which  is 
not  one  of  the  latter  description,  there  is  a  total  absence  of  fraud  in 
any  of  its  species — ^there  is  no  proof  of  any  pecuUar  influence,  or 
misrepresentation  or  concealment.  There  was  no  unequal  know- 
ledge of  the  subject  of  the  contract ;  or  if  thero  was  any  inequali- 
ty, the  Plaintiff  had  the  best  means  of  information.  The  consi- 
deration is  shewn  to  haye  been  adequate.  The  intended  railway, 
if  of  any  importance  as  a  matter  of  consideration  at  the  time  of 
the  sale,  must  be  taken  to  be  as  well  known  to  the  owner  of  the 
property  as  to  the  solicitor.  This  proceeding  is  instituted  thirteen 
years  after  the  mortgage,  eleyen  years  after  the  purchase ;  and 
when  any  relation  of  solicitor  and  client  between  the  parties  had 
ceased  to  exist  for  seyen  years : — ^after  that  lapse  of  time  the  Court 
will  not  open  these  accounts.      Waters  y.  Taglor ;  Sorlook  y. 

(a)  lSVe8.a02. 

(6)  1  B.  4  HyL  639;  affirmed  on  appeal,  L.  G.  IStfa  Bfarch,  184a 

(e)  4  Bro.  P.  C.  154,  Tml.  ed.  (J)  a  DowL  294. 
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Smith.  The  inaccuracies,  if  they  are  ultimately  shewn  to  have 
existed,  are  but  of  small  amount  compared  with  the  purchase^mo* 
ney ;  and  are  not  of  sufficient  importance  to  affect  the  settled  ac- 
count, in  the  circumstances.  Cooke  v.  S€tree(a)  ;  Horlock  r. 
Smith ;  Prenderleaih  v.  Frazer.  The  death  of  the  clerk  of  the 
Defendant,  who  was  the  only  person  having  a  knowledge  of  many 
of  the  matters  in  question,  at  a  distance  of  time  when  vouchers 
could  not  be  expected  to  have  been  generally  preserved,  was  a  cir- 
cumstance which  would  entitle  the  Defendent  to  protection,  even  if 
the  case  had  been  one  of  inquiry.  The  costs  which  occurred  in 
the  Court  of  Great  Session  would  be  very  inconveniently  made,  if 
they  could  be  made  the  subject  of  inquiry  in  this  Court.  Ex  parte 
Partridge  (J) 
•Vicb-Chancellor  : —  [    *&l    ] 

The  Plaintiff  in  this  case,  who  is  described  by  one  of 
the  witnesses  as  a  hill  farmer,  is  the  owner  of  some  property  in 
Walee ;  and,  according  to  the  evidence  to  which  I  shall  refer,  a 
person  perfectly  competent  to  understand  his  own  interests.  The 
Defendant  is  a  solicitor  practising  in  the  same  neighbourhood.  It 
appears,  that,  in  1815,  the  Defendant  discovered  the  title  of  the 
Plaintiff  to  some  estates,  of  which  he  was  not  then  in  possession ; 
and  having  communicated  the  fact  to  the  Plaintiff,  he  was  retained 
by  him  as  his  solicitor  in  the  proceedings  necessary  to  recover  these 
estates.  Those  proceedings  were  commenced  in  the  Court  of  Great 
Session,  and  were  prosecuted  there,  and  in  other  Courts,  during 
several  years.  In  the  year  1828,  before  these  proceedings  were 
brought  to  a  close,  the  Defendant  claimed  from  the  Plaintiff  a  sum 
of  about  llOOZ. ;  which,  to  the  extent,  of  800Z.  or  more,  appears  to 
have  been  made  up  of  costs  incurred,  or  said  to  have  been  incurred, 
in  the  conduct  pf  tb^  buaine^?  I  have  adverted  to.  The  Defeadant 
appears  to  have  aaked  eii^ber  for  payment  or  security ;  ^nd  the 
result  was,  that  the  Plidntiff  gave  him  a  mortgage  for  llOOZ.,  and 
upwards,  on  two  farms  belonging  to  him,  of  which  he  was  then  in 
poaeMSioUi  upt  l>^£  P^t*  P^  ^^  es^tes  which  were  the  subject  of 

(a)  1  ¥.  4  B.  las.  {b)  S  Mer.  S0§. 

Vol.  n.  9 
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the  then  existing  suits*  In  those  suits,  the  Defendant  stiU  continued 
to  act  as  the  solicitor  of  the  Plaintiff;  and  in  the  year  1825,  having 
then  a  further  claim  on  the  Plaintiff,  he  became  the  purchaser  of 
the  two  farms  of  which  he  was  mortgagee.  The  purchase-money 
agreed  to  be  paid  for  the  two  farms  was  2100Z.  The  Defendant 
was  to  pay  off  a  prior  mortgage,  and  after  retaining  the  Defend- 
ant's mortgage-debt,  and  certain  costsy  in  respect  of  which  some 

other  credit  was  to  be  taken,  the  balance  of  the  account, 
[   "^68    ]     amounting  to  178Z.,  was  to  be  paid  to  "^the  Pluntiff. 

In  point  of  fact,  the  sum  of  lOOZ.  only  was  pidd  to  the 
Plaix\tiff,  and  the  remaining  78Z.  were  retained  on  account.  It  is 
clear^  that  the  whole  of  the  purchase-money  was  not  paid.  The 
litigation  which  first  brought  the  Plamtiff  and  Defendant  into  oom- 
munication  with  each  other,  does  not  appear  to  have  terminated  until 
1829 ;  down  to  which  time,  the  Defendant  acted  as  solicitor  for  the 
Plaintiff.  I  am  not  satisfied  that  there  is  any  evidence  of  lus  so 
acting  later  than  18fi9.  The  present  bill  was  filed  in  June,  1886. 
[His  Honor  stated  the  substance  of  the  prayer.] 
It  was  not  insisted  in  argument  that  a  solicitor  is  under  an  actual 
incapacity  to  purchase  from  his  client.  There  is  not,  in  that  case, 
the  positive  incapacity  which  exists  between  a  trustee  and  his  cestui 
que  trust ;  but  the  rule  the  Court  imposes  is, — that  inasmuch  as  the 
parties  stand  in  a  relation  which  ^ves,  or  may  ^ve,  the  solicitor  an 
advantage  over  the  client, — the  onus  lies  on  the  solicitor  to  prove 
that  the  transaction  was  fair.  Montesquieu  v.  Sandf/$Qd) ;  Cane  v. 
Lord  Alien  (6).[1]     The  rule  is  expressed  by  Lord  Mdan  (c)  to 

(a)  18  Yes.  802.  (6)  S  Dow,  289. 

(c)  e  Ves.  278.    See  also  Sugden,  Vend.  &  Pur.  VoL  3,  p.  288,  ed.  10. 

[1]  In  Howell  v.  Bansom,  11  Paige  R.  688,  Walworth,  Chancellor,  held  that  where 
an  attorney  at  law  obtained  from  his  client  the  aaeignment  of  a  judgment  for  a  consid- 
eration BO  grooBly  inadequate  that  the  client  woald  not  probably  hare  made  the  aasign- 
ment  if  he  had  been  folly  informed  of  the  facta  which  hii  attorney  ought  to  have  aa- 
certained  and  communicated,  the  assignment  would  be  set  aside  as  constructively  fraud- 
ulent. That  it  was  not  necessary  for  the  client  in  such  cases  to  prove  actual  fraud  on 
the  part  of  the  attorney.  That  the  burden  of  establishiog  the  fairness  of  the  sale,  and 
that  it  was  made  npon  a  full  and  adequate  consideration,  was  cast  upon  the  attorney. 
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be,  that  if  the  attorney  ^'  will  mix  with  the  character  of  attorney 
that  of  vendory  he  shall,  if  the  propriety  of  the  transaction  comes  in 
question,  muufest  that  he  has  given  his  client  all  th^t  reasonable 
advice  against  himself  that  he  would  have  given  him  against  a  third 
person."  It  was  argned  that  the  rule  I  have  referred  to  has  no 
application,  unless  the  Defendant  was  the  Plaintiff's  solicitor  in  hac 
re,  and  this  argument  is  no  doubt  well  founded.  Jones  r.  Thomas 
(a)  ;  GU>son  v.  JeytsQi).  It  appears  to  me,  however, 
that  the  question  ^whether  Meyrick  was  the  solicitor  in  [  *69  ] 
hac  re,  is  one  rather  of  words  than  of  substance.  The 
rule  of  equity  which  subjects  transactions  between  solicitor  and 
client  to  other  and  stricter  tests  than  those  which  apply  to  ordinary 
transactions,  is  not  an  isolated  rule,  but  is  a  branch  of  a  rule  appli. 
Gable  to  all  transactions  between  man  and  man,  in  which  the  relation 
between  the  contracting  parties  is  such  as  to  destroy  the  equal  foot- 
ing on  which  such  parties  should  stand.  In  some  cases,  as  between 
trustee  and  cestui  que  trust,  the  rule  goes  to  the  extent  of  creating  a 
positive  incapacity ;  the  duties  of  the  office  of  trustee  requiring  on 
general  principles,  that  that  particular  case  should  be  so  guarded. 
The  case  of  solicitor  and  client  is,  however,  different.  In  the  case 
of  Oibsan  v.  J^^,  there  was  di^idence  that  the  client  was  of  ad- 
vanced age,  and  of  much  infirmity,  both  in  mind  and  body,  that  the 
consideration  was  inadequate, — and  of  various  other  circumstan- 
ces. Lord  Mdan  there  shews  how  each  of  those  circumstances  gave 
rise  to  its  appropriate  duty  on  the  part  of  the  attorney.  In  other 
cases,  where  an  attorney  has  been  employed  to  manage  an  estate,  he 
has  been  considered  as  bound  to  prove  that  he  gave  his  employer 
the  benefit  of  all  the  knowledge  which  he  had  acquired  in  his  char, 
acter  of  manager  or  professional  agent,  in  order  to  sustain  a  bargain 
made  for  his  own  advantage.    Cane  v.  Lord  AUen  (<;).    But  as  the 

(a)  2  Y.  &  CoU.  498.  (6)  6  Ves.  266,  277. 

(e)  2  Dow,  294, 

Thit  the  attorney  oonld  not  mitain  his  puchaae  without  showing  that  he  commnni- 
fttfid  to  his  client  erery  thing  necessary  to  enable  him  to  form  a  correct  judgment  as 
to  the  real  ralne  of  the  sabject  of  the  purchase,  and  as  to  the  propriety  of  selling  for 
die  price  ofiered.    See  1  Story's  Eqmty,  S18,  «  810, 811. 
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giv6  rise    cannot   of  course  attach  upon  him,  ivhaterer   may    be 
the  other  duties  which  the   mere  office   of   attorney 
[    •TO    ]     'may  imposed.    If  the  attorney,  being  employed  to  sell, 
becomes  himself  the  purchaser,  his  duties  and  his  inter- 
communication of  such  knowledge  by  the  attorney  will  place  the 
parties  upon  an  equality, — when  it  is  proved  that  the  communication 
was  made,  the  difficulty  of  supporting  the  transaction  is  quoad  hoc 
removed.    If,  on  the  the  other  hand,  the  attorney  has  not  had  any 
concern  with  ttie  estate  respecting  which  the  question  arises,  the 
particular  duties  to  which  any  given  situation  of  confidence  might 
eats  are  directly  opposed  to  each  other,  and  it  would  be  difficult, — 
and  without  the  clearest  evidence  that  no  advantage  was  taken  by 
the  attorney  of  his  position,  and  that  the  vendor  had  all  the  know- 
ledge which  could  be  given  him  in  order  to  form  a  judgment,  it 
Would  be  impossible — to  support  the  transaction.     In  other  cases 
the  relation  between  the  parties  may  simply  produce  a  degree  of  in- 
fluence and  ascendancy,  placing  the  client  in  circumstances  of  dis- 
advantage ;  as  where  he  is  indebted  to  the  attorney,  and  is  unable 
to  discharge  the  debt.    The  relative  position  of  the  partie's,  in  such 
a  case,  must  at  least  impose  upon  the  attorney  the  duty  of  giving 
the  full  value  for  the  estate,  and  tMb  onus  of  proving  that  he  did  so. 
If  he  proves  the  full  value  to  have  been  given,  the  ground  for  any 
unfavourable   inference  is  removed.    The  cases  may  be  traced 
through  every  possible  variation  until  we  reach  the  simple  case 
where,  though  the  relation  of  solicitor  and  client  exits  in  one  trans- 
saetion,  and,  therefore,  personal  influence  or  ascendancy  may  ope- 
rate in  another,  yet  the  relation  not  existing  in  hae  re,  the  rule  of 
equity  to  which  I  am  now  adverting  may  no  longer  apply. 

The  nature  of  the  proof,  therefore,  which  the  Court  requires  must 
depend  upon  the  circumstances  of  each  case,  according  as  they  may 
have  placed  the  attorney  in  a  position  in  which  his  duties  and  his 
pecuniary  interests  were  conflicting,  or  may  have  given  him  a  know- 
ledge which  his  client  did  not  possess,  or  some  influence  or  ascend- 
ancy or  other  advantage  over  his  client ;  or,  notwithstanding  the  ex- 
istence of  the  relation  of  attorney  and  client,  may  have  left  the 
parties  substantially  at  arm's  lengUi  from  the  <iafle6.     Qibiony. 
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Jtym;  Mateh  v.  Match  (a)  *Wea$8  ▼.  MidHeUm  (i) ;     [  *71  ] 
Wood  Y.  DoumM  {e) ;  BoUow  y.  BuueU  (d) ;  Monteo- 
quieu  y.  8andy%;  Cane  y.  Xori  AUen;  Hunter  y.  iitib'TM  («)• 

I  haye,  therefore,  to  consider  the  position  in  which  these  parties 
actually  stood  to  each  other.  And  I  certainly  am  not  treating  the 
ease  of  the  Plaintiff  too  strictly  when  I  exclude  all  considerations 
which  the  bill  does  not  state  aa  haying  ensted  ;  and,  according  to 
the  statements  in  the  bill,  it  does  not  appear  that  the  Defendant 
had  any  peculiar  or  exclusive  knowledge  of  these  particular  farms 
or  the  yalue  of  them,  or  that  he  had  undertaken  any  particular  du. 
ties  respecting  them  which  were  opposed  to  his  becoming  a  purcha- 
ser. No  equity  appears  to  me  to  arise,  except  that  which  might 
aarise  from  the  mere  possibility  of  the  relation  of  attorney  and  client, 
laying  the  attorney  some  influence  or  ascendancy  over  the  client> 
and  the  circumstance  that  the  Plaintiff  was  pressed  by  him  to  pay 
his  bill  of  costs.  On  the  eyidence  in  the  cause  I  am  satisfied  that 
the  only  ground  upon  which  I  can  proceed,  is  this  bare  relation  be- 
tween the  parties.  Taking  the  obligations  of  the  Defendant  to  stand 
as  high  as  the  relatiye  position  of  the  parties  enable  me  to  place 
them, — admitting  the  Defendant  to  be  tJbe  attorney  in  hae  re^ — I 
cannot  consider  that  he  is  bound  to  do  more  than  proye  that  he  gaye 
the  full  yalue  for  the  estate. 

On  the  question  of  whether  the  full  yalue  was  giyen  for  the  estate, 
it  has  been  proyed  that  this  was  property  situated  in  a  coal  country^ 
although  coal  had  neyer  been  worked  under  4t.  It  does  not  appear 
that  any  coal  works  had  approached  sq  near  to  property 
in  this  ^neighbourhood  that  the  yalue  of  the  coal  had  oyer  [  *72  ] 
been  taken  bto  account  in  sales  of  such  property.  The 
eyidence  shews  that  coal  was  kiiown  to  be  under  it ;  but  it  clearly 
proyes  that  in  sales  before  this  transaction  the  price  was  determined 
or  the  property  yalued  with  a  yiew  to  alienation,  according  to  the 
surface  yalue  founded  upon  the  rental,  at  a  certain  number  of  years' 
purchase.  In  considering  the  eyidence  as  to  yalue  I  shall,  there- 
fixre,  confine  myself  to  the  surfiice  yalue  of  the  estate. 

(a)  9  Yes.  293.  (6)  1  Cox,  112;  8.  C.  cited  18  Yes.  127. 

(c)  18  Yet.  12Qi  (lO  1  Ba.&  Be.  9fi. 

(«)  SMyLAE.  US. 


78  CASES  IN .  CHANCERY. 


1642.^Edwardi  y.  Meyrick. 


[His  Honor  examined  the  evidence  with  regard  to  ralae,  addaced 
by  both  parties*  and  which  varied  from  702.  to  85Z.  a  year  net,  and 
from  twenty  to  thirty  years'  purchase.  It  appeared  that  the  Plain- 
tiff had  let  the  property  at  a  rent  of  70Z.  for  the  year  preceding  the 
sale,  and  it  did  not  appear  that  he  had  at  any  time  received  a  higher 
rent  for  the  property.  After  the  purchase  by  the  Defendant  it  was 
let  at  902.  per  annum,  with  an  allowance  of  102.  for  repairs.  It  was 
stated  by  the  steward  of  Lord  BvJte  that  he  (the  steward)  felt  him- 
self justified  in  offering  21002.  for  the  estate.  Lord  BfiJte  having 
particular  reasons  for  possessing  the  property.] 

In  MonieBquieu  v.  8andy»y  Lord  Eldan  by  no  means  intimates 
that,  where  the  transaction  is  fair  in  every  other  respect,  no  advan- 
tage having  been  taken  of  the  relation  of  attorney  and  client,  the 
fact  that  the  amount  g^ven  for  the  property,  even  if  a  third  less  than 
the  value,  would  affect  the  transaction.  He  does  not  express  any 
opinion  upon  that  point.  In  this  case,  according  to  the  highest  es- 
timate in  the  evidence  referred  to,  so  far  as  it  is  founded  upon  any 
calculation,  (for  I  disregard  general  statements,  the  grounds  of 
which  are  not  given),  the  amount  paid  would  be  one-eighth  less  than 
the  value.  I  do  not  thmk  it  too  much  to  presume  that 
[  *78  ]  the  Plaintiff  ^himself  knew  the  value  of  the  estate :  I  do 
not  find  any  evidence  given  by  him  to  shew  that  he  had 
let  the  estate  at  an  under  value,  or  to  explain  why  it  was  so  let. 
There  is  no  evidence  that  the  Defendant  had  any  peculiar  knowledge 
with  respect  to  the  estate :  there  is  every  possible  reason  to  suppose 
that  the  Plaintiff  knew  the^  value  of  it  better  than  the  attorney,  and 
it  has  not  been  thought  by  him  to  be  worth  more  than  702.  a  year. 
On  that  footing  the  purchase  was  made.  If  the  case  had  stopped 
there,  no  question  could  have  been  made  that  the  full  and  fair  value 
of  the  estate  had  been  given,  even  supposing  Meyriek  to  be  consid- 
ered the  purchaser  as  well  as,  in  hoc  re,  the  attorney. 

The  material  fact  upon  which  any  question  of  value  is  raised,  is 
this, — that  it  is  proved,  and  indeed,  admitted,  that  the  estate  is 
worth  more  than  21002.  at  the  present  time ;  and  I  thmk  I  may 
add,  that  it  became  worth  much  more  very  soon  after  the  purchase 
was  made.    But  to  what  do  the  parties  attribute  this  ?    The  whole 
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of  the  evidence  shevs,  that,  up  to  the  time  of  the  purchase,  the 
formatioQ  of  a  railroad  had  never  been  taken  into  account  in  the 
valuation  of  estates  in  that  district ;  and  that  sales  and  purchases 
were  made  with  reference  only  to  the  surface  value.  The  purchase 
was  made  m  Febmary,  1826.  In  May,  1825,  a  bill  for  making  a 
nulroad  through  that  part  of  the  country  received  the  royal  assent ; 
and  in  consequence  of  the  railroad  bemg  made,  there  arose  a  proba- 
bility of  coal  being  worked  at  a  period  less  remote  than  there  was 
previously  reason  to  anticipate;  and,  therefore,  coal  speculators 
would  ^ve  a  higher  price  for  the  property  than  they  otherwise  would 
have  done. 

The  question  then  comes  to  this, — ^whether  I  could  as 
agunst  the  Defendant,  hold,  that  the  relation  in  **which  he  [  **74  ] 
stood  as  the  Plaintifif 's  attorney,  in  the  suits  I  have  refer- 
red to,  imposed  on  him  the  obligation  to  prove  that  he  gave  the  Plun- 
tiff  notice  that  a  railroad  might  be  made,  and  that  by  possibility  there 
might  be  an  opportunity  for  working  the  coal  under  the  land  with 
advantage,  and  that,  if  it  was  worked,  the  land  would  be  of  greater 
valne ; — ^the  whole  of  these  considerations  being  purely  of  a  specu- 
lative character  ?  Now,  certainly,  looking  at  the  relation  in  which 
these  parties  stood,  1  have  no  ground  for  supposing  that  this  would 
be  more  likely  to  be  present  in  the  mind  of  Meyrick^  than  of  any 
other  person.  He  had  nothing  to  do  with  these  farms.  The  ad- 
vantage to  be  derived  firom  the  proposed  undertakmg  was  a  point  as 
much  open  to  one  party  as  to  the  other,  and  was  a  merely  specula* 
tive  result,  the  communication  of  which  I  think  I  ought  not  now  to 
require  the  Defendant  to  prove,  unless,  in  fact,  the  land  had  at  that 
time  become  of  an  improved  value,  owing  to  that  circumstance. 
This,  however,  would  be  in  the  knowledge  of  the  Plaintiff ;  and  he 
has  not  suggested  any  such  case.  The  fact  relatbg  to  the  railroad 
is  not  to  be  found  in  the  pleadings :  it  comes  out  casually  in  the 
evidence  that  a  railroad  bill  was  at  that  time  in  contemplation ;  and 
then  an  argument  is  raised  upon  the  assumption  that  Meyrick  knew 
it,  and  took  advantage  of  that  knowledge.  It  is  true,  that  the  onus 
lies  on  the  Defendant  to  shew  that  the  treaty  was  fairly  conducted ; 
but  I  do  not  think  that  in  this  case  I  can  reasonably  hold  the  possi- 
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bility  of  a  speculatiye  and  cotisequential  adyantage  of  this  kmd  to 
fall  within  thoRo  commnnieationfl  which  an  attorney  is  bonnd  to  prove 
he  disclosed  to  his  client.  I  cannot,  on  this  part  of  the  case,  from 
any  thing  which  is  before  me,  form  any  conclaeion  whether  tUs  pos- 
sible improTement  ought  or  not  to  have  been  in  the  mind  of  any  per- 
son dealing  with  the  property.  Considering,  as  I  do,  that  the 
Court  is  bound  to  watch  strictly  transactions  between  at- 
[  ^5  ]  tomey  ''and  client,  I  do  not  think  that  the  Court  is  bound 
to  allow  a  contingent  advantage,  which  may  or  may  not  have 
been  in  the  contemplation  of  the  parties  at  the  time,  to  afford  ground 
for  imputing  fraud  or  improper  concealment  to  the  attorney,  be« 
cause  he  does  not  prove  that  he  communicated  it  to  his  client. 

I  think  that  I  should  be  carrying  the  doctrine  of  the  Court  farther 
than  it  has  ever  yet  been  carried,  if  I  were  to  hold  that  a  rendor, 
who  has  obtained  from  his  solicitor  thirty  years'  purchase  for  the  es- 
tate, at  the  highest  rent  ever  given  for  it  up  to  the  time  of  sale,  so  &r 
as  the  evidence  goes, — the  solicitor  being  in  no  way  connected  with 
thai  estate, — can  rescind  the  transaction  after  a  lapse  of  eleven 
years  from  the  time  of  the  sale ;  the  only  new  circumstance  occuring 
during  that  time  being  the  formation  of  a  railway  which  has  added 
to  the  value  of  the  property.  The  acquiescence  for  so  many  years, 
coupled  with  the  fact,  that  the  foundation  of  the  argument  on  the 
effect  of  the  railroad  was  not  brought  forward  in  the  pleadings, 
satisfies  me  that  the  Plaintiff  felt  that  his  case  could  derive  no 
strength  on  that  ground,  and  that  it  is,  in  fact,  an  after-thought. 

I  must  make  the  same  order  as  Lord  Sldon  made  in  Montesquieu 
T.  Sandys^  and  dismiss  so  much  of  this  bill  as  seeks  to  rescind  the 
contract,  without  costs. 

It  being  determined  that  the  contract  is  to  stand,  it  follows  that 
the  Plaintiff  is  entitled  to  the  pnrchase-money ;  and  then  the  question 
is,  whether  11092.  is  to  be  taken  conclusively  as  the  sum  which  was 
due  at  the  date  of  the  mortgage.  Of  the  other  part  of  the  purchase- 
money  there  must  be  an  account  taken. 

The  first  and  most  convenient  way  of  looking  at  this 

[    ^6    ]    *part  of  the  case  would  be,  to  suppose  that  I  had  before 

me  the  bill  of  costs  actually  made  out  by  Mtyrieky  and 
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which  constitated  the  particalars  of  the  charge  of  the  11092.  secured 
by  the  mortgage.  The  bill  charges  minute  and  specific  errors  in 
that  bill  of  costs,  an  error  in  the  casting  up  of  upwards  of  40Z.,  and 
improper  professional  charges ;  the  result  of  which,  if  proved,  would 
be,  that  something  more  than  1001.  would  be  taken  off  the  whole 
bill  of  costs.  I  do  not  mean  that  this  is  the  result  of  the  evidence ; 
for  if  that  were  so,  there  would  be  no  doubt  of  the  right  of  the  Plain- 
tiff to  have  the  bill  taxed.  If  the  transaction  also  were  recent,  the 
allowance  of  the  amount  in  the  mortgage  would  not  preclude  the 
taxation  of  the  bill.  But,  with  regard  to  the  effect  of  the  acquier 
cence,  I  do  not  understand  that  the  answer  sets  up  time  as  a  bar  to 
the  taxation.    Then  the  case  stands  thus,-^8pecific  errors  are  alleged 

to  exist  in  a  bill  to  an  amount  which  it  would  be  most  .improper  to 
disregard  in  taking  the  account  of  what  is  due  in  respect  of  the 

purchase-money ;  and  which  the  Plaintiff  should  have  an  opportunity 
of  proving.  In  Waters  r.  Taylor jtixe  Vtee-Chaneelhr  of  England 
held,  that  more  than  twenty  years  was  not  a  bar  to  the  taxation  of  a 
bill,  even  without  proving  specific  errors,  where  a  mortgage  had  been 
given  pending  the  relation  of  solicitor  and  client.  Lord  Cotteifiham 
did  not  confirm  that  judgment ;  but  decided,  that  after  a  setUement 
of  accounts,  and  long  acquiescence,  the  transaction  ought  to  stand, 
unless  specific  errors  were  proved.  I  did  not  understand  that  judg- 
ment as  importing,  that  if  the  bill  were  proved  to  be  erroneous,  the 
Court  would  not  open  it  so  fiir  as  was  necessaxy  to  do  justice  between 
the  parties. 

I  hare  hitherto  assumed  that  the  bill  itself  has  been  produced.  I 
thmk  the  Defendant  has  proved  that  the  bill  was  made 
out  by  TFotiifM,  and  other  clerks ;  that  a  *copy  of  that  [  *77  ] 
bill  was  given  to  the  Plaintiff;  and  that  the  Pliuntiff, 
tn  one  occasion,  called  with  the  copy  of  the  bill,  and  had  it  expUuned 
to  him  by  WaMn»  ;  and  it  is  plain  that  he  was  so  far  satisfied  with 
it  as  to  execute  a  mortgage  for  securing  the  payment  of  it.  These 
circumstances  would  materially  affect  the  extent  to  which  the  decree 
of  the  Court  should  go;  especially  adverting  to  the  fact,  that 

YfatidnMy  the  clerk  to  whom  the  business  was  entrusted,  is  dead. 
The  parties  have  placed  the  Court  as  well  as  themselves  in  con- 

nderable  difficulty  in  dealing  with  the  question  as  to  the  bill  of  costs. 
Vol.  n.  10 
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The  Defendant  sets  out  in  his  schedale  what  he  describes  as  a  cop; 
of  the  bill  made  out  by  WatMm  for  the  Flainti£f,  which  would  mtke 
up  the  sum  secured  by  the  mortgage ;  and  he  gives  explanations  of 
several  parts  of  the  biU.  The  Plaintiff  being  unwillmg  to  take  hia 
account  of  the  bill  from  the  answer,  with  the  explanations  which  the 
answer  gives,  avoided  reading  that  part  of  the  answer  which  related 
to  it.  The  question  then  arises  whether  there  is  evidence  of  any 
errors  whatever  in  the  identical  bill,  the  amount  of  which  was  the 
consideration  for  the  mortgage.  The  Plaintiff  produces  a  bill  of  costa 
or  supposed  bOl  of  costs,  and  has  examined  witnesses  to  prove  par- 
ticular errors  in  it,  and  he  proves  the  existence  of  errors  in  a  bill 
which,  for  anything  that  appears  in  evidence,  might  not  be  a  biU  ia 
any  way  connected  with  these  transactions.  In  strictness  I  have  no 
evidence  to  connect  them  and  I  certainly  cannot  think  the  hci  that 
t  he  bill  agrees  in  amount  with  that  which  I  find  in  the  answer  would 
justify  me  iu  taking  it  to  be  identified  by  the  Phdntiff's  evidence ; 
but  Uie  Defendant  produces  a  bill,  not.  proved  to  be  the  bill  delivered 
by  himself,  and  he  gives  general  evidence  of  its  fainess*    Eaeli 

party  produces  a  paper  containing  a  number  of  items,  there 
[  *78  ]    is  nothing  to  identify  either  of  these  papers  *with  the  bill» 

the  propriety  and  correctness  of  which  is  impeached  in  this 
suit,  but  witnesses  are  examined  on  boili  sides  to>  shen  tlie  Sekimesa 
or  unfeiroesa  of  a  bill  about  which  I  know  nothings  and  can  assume 
nothing.  The  Plaintiff  then  goea  one  step  further,  he  identifies  \m^ 
items  contamed  in  that  suppositious  bill  which  he  has  produoed  aa 
barges  which  have  been  actually  made.  I  aai  called  upon  to  infisr, 
that  the  bill  of  costa  as  to  which  the  witnesses  have,  been  exanuned 
must  be  the  bilL  delivered  by  the  Defendaal.  I  ean  have  no  doubt 
of  the  fact.  In  the  answer  I  find  a  biU  of  costs  on  which  both  parties 
liave  exammed  witnesses,  eorrespending  with  the  Ull  of  costs  whiok 
the  Defendant  says  he  has  made  out.  It  wiould  be  tsifliagwitii justice 
if  I  did  not  send  it  fior  inquiry^ 

Another  p<Mnt  then  arises.  It  was  said  by  Lord  Jndm  Ibat,  where 
a  bill  has  been  aequiesoed  in  and  paid^  or  seourity  has  been  given  for 
it,  if,  after  many  years  have  elapsed,  there  appear  to  be  errors  in  it 
segiois  as  to  ameunt  to  fraud,  the  Gowrt  wfll  open  it  altogether,  but 
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the  Court  will  not  opeD  it  after  it  has  been  paid  merely  because  there 
are  charges  in  it  which  would  not  be  allowed  on  taxation.  One  im* 
portant  difficulty  m  the  present  case  is  that  the  bill  relates  to  matters 
with  regard  to  which  we  are  very  little  conversant.  It  was  for  busi- 
ness done  in  the  Court  of  Oreat  Session  in  Wales,  and  we  have  very 
imperfect  means  of  knowing  whether  the  charges  were  or  were  not 
regularly  made.  If  in  taxing  the  bill,  one  sixth  is  taken  off,  will  tiie 
Court  hold  that  reduction  to  be  so  far  evidence  that  the  bill  of  costs 
was  fraudulent  in  its  character ;  or  will  the  Court  hold  the  fact  of 
the  abatement  in  amount  to  be  such  evidence  of  misconduct  as  to  (lig. 
allow  the  Defendant  his  costs  of  the  taxation  ?  At  present  there  is 
no  evidence  of  fraud ;  I  cannot  assume  that  the  items  in 
this  bin,  which  was  'settled  in  1823,  to  some  extent  con-  [  *79  ] 
jBrmed  by  the  sale  in  1825,  and  so  long  afterwards  acqui- 
esced in,  are  fraudulent. 


Tsu  Govt  doth  dismiaa  to  much  of  the  Pliintiff's  bill  as  iMks  to  Mt  aside  the 
Mle  in  the  pleftdings  mentioned,  bat  without  costs ;  and  it  ia'ordered,  that  i(  be  f*- 
fenned  to  the  Master  to  whom,  &c.,  to  take  an  account  of  what  (if  anything)  ii  dna 
in  Tespect  of  the  pnrchase-monej  on  such  sale,  and,  in  taking  such  acconnt,  the  Mas- 
ter is  to  ioqnire  and  state  what  was  the  bill  of  costs  and  account  which  made  up  the 
tun  of  1109^  Is.  2d.  for  which  the  mortgage  of  the  2nd  day  of  July,  1828,  in  the 
pleadings  mentioned,  was  taken ;  and  whether  any  and  whidi  of  the  items  of  such 
biU  and  account  were  improper,  and  ought  not  to  be  allowed  oo  taxation ;  and  it  is 
ordered,  that  each  of  the  parties  be  at  liberty  to  shew  that  they  have  not  had  credit 
for  sums  or  business  done  for  which  credit  ought  to  haye  been  giren ;  and  it  is  or- 
dered, that  the  said  Master  do  tax  the  subsequent  bill  of  the  Defendant  as  solidor 
for  the  Plaintiff,  and  take  an  account  of  subsequent  money  transaction/  between  the 
PLuntiff  and  the  Defendant,  and  for  the  better  taking,  &c.,,the  parties  are  to  produce 
Ac,  and  are  to  be  examined  upon  inteny)gatories  as  the  said  Mastar  shall  dinet,  who 
in  taking  the  said  aocoonts,  is  tamake  unto^the  panier>all  juM  lUewances ;  and  the 
Master  ii  to  be  at  liberty  to  state  any  circumstances  e^>eciall/  as  hb  shaE  think  fit; 
and  this  Court  doth  reserre  the  consideration  of  all  fcrdber  ifCrecMons  and  of  the  eostt 
«r  this  suit  not  hereinbefore  d]sposed:of,witii  after,  the  sdd^MAster  shall  ba^ 

ii  report    Liberty  to  apply.  •  '^' 
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[  •80  ]  •PiGGiN  V.  Chebtham. 

1842:  7th,  and  14th  July. 

On  a  motion  by  a  defendant  for  an  immediate  decree  in  a  forclosnre  luit,  under  the 
Stat  7  Geo.  2,  or  under  the  juriadiction  of  the  Court,  independent  of  the  statute, 
the  order  may  be  made  without  answer ;  and  if  the- bill  suggests  that  the  defend* 
ant  has  parted  with  the  equity  of  redemption,  he  will  be  allowed  to  give  the  re 
quired  discoTery  as  to  that  fact  upon  affidarit. 

Bill  of  foreclosare,  containing  an  allegation  that  the  mortgagor 
pretended  that  he  had,  anbsequentlj  to  the  date  of  the  mortgage, 
created  or  made  divers  or  some  incumbrances  on,  or  disposition  of 
the  eqaity  of  redemption,  and  that  he  ought  to  set  forth  the  partic* 
ulars  of  the  same. 


Mr.  Selwyn^  for  the  Defendant,  moved  for  an  immediate  decree, 
under  the  stat.  7  Geo.  2,  c.  20,  s.  2.(a)    No  answer  was  put  in. 

Mr.  Craig  opposed  the  motion,  on  the  ground  that  the  Plaintiff 
was  entitled  to  a  discovery  of  whether  there  were  any  subsequent 
incumbrances ;  for  if  there  were,  he  would  not  acquire  a  tide  by  the 
foreclosure. 


The  Yicb-Chai^cblloe  gave  the  Defendant  leave  to  produce  an 
affidavit  on  the  fact  of  whether  the  equity  of  redemption  had  been 
dealt  with. 


In  subsequently  appeared  that  the  Defendant  had  sold  the  estate  ; 
and  the  order  was  made  by  consent,  the  purchaser  appearing  and 
submitting  to  be  bc^nd,  and  undertaking  to  pay  the  principal,  in- 
terest, and  costs. 

(a)  See  Emmh  t.  Hewwh^  4  Yes.  105  j  Bosfori  r.  Clark,  7  Yes.  489;  WahsnA 
v.Z>t/v^,9Yes.8e;  ProadT.  Ai^,  ISim.  &  St.  831 ;  GartA  r.  TTbmos,  S  Sim.  4 
8t  188;  LiMb'fi^ofi  T.  Prios,  9  BiiiL  851 ;  Qhmm  t.  UiuMly  10  Sim.  484. 


! 
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•Attornby-Gbnbkal  Foster.  [   •SI    ] 

1S42:  16th  and  IStli  July— 4th,  5th,  8th,  and  12th  Nor. 

After  the  tnutees  of  a  charity  had  put  in  their  answer  in  a  snit,  and  hefore  the  hear- 
ing, one  tnutee  died,  and  another  resigned.  New  tmsteefl  were  appomted  in  their 
stead,  hat  were  not  made  parties  to  the  caose  before  the  hearing.  Afler  the  canse 
was  heard  and  judgment  pronounced,  an  information  was  filed  against  the  new 
trastecA,  pmying  the  benefit  of  the  former  proceedings  against  them,  and  that  they 
might  be  removed,  as  persons  not  dniy  qualified.  The  new  trustees  by  their  an- 
swer made  a  case  to  shew  that  the  decree,  if  enforced,  would  be  prejudicial  to  the 
charity,  and  insisted  that  it  ought  not  to  be  made  against  them ; — Heldt  ^*t  the 
new  trustees  came  in  under  the  founder,  and  not  under  the  trustees  for  whom  they 
were  substituted ; — that  the  issue  on  the  information  was  not  merely  whether  the 
new  trustees  were  bound  or  not  by  the  decree ;— that,  haying  been  trustees  at  the 
time  of  the  decree,  they  ought  to  hare  been  made  parties ;  that  not  having  been 
parties,  they  were  not  so  bound  by  the  former  proceedings  as  to  be  precluded  from 
making  a  case  by  way  of  defence  to  the  suit  j  and  that  the  statement  in  their  an- 
swer of  farther  facts  for  that  purpose  was  therefore  not  impertinent 

Ik  Trimty  Term,  ISSS,  the  AttorneyGeneral,  at  the  relation 
of  certain  inhabitants  Of  Mancheitery  exhibited  his  original  informa- 
tion in  this  Court,  which,  as  amended,  was  against  the  master 
and  the  trustees  of  the  Free  Grammar  School  of  Mandiester; 
and  among  others,  against  the  Earl  of  WtUcn^  the  Bey.  ThamoM 
Foxleyy  and  John  Ford,  praying  that  an  accomit  might  be  taken 
of  the  estates  of  &e  said  charity,  and  of  the  rents  and  revenues 
thereof,  and  of  the  manner  in  which  the  same  were  applied ;  and 
that  it  might  be  referred  to  the  Master  to  settle  a  scheme  for  the 
permanent  administration  of  the  charity  estates ;  and  for  the  con- 
duct, discipline,  and  studies  of  the  said  school,  having  regard  to 
the  circumstances  in  the  said  information  particularly  mentioned, 
and  more  especially  to  the  altered  habits  of  the  times,  and  to  the 
greatly  augmented  value  of  the  said  estates,  and  to  the  exigencies 
of  the  inhabitants  of  the  said  town  ;  and  that  it  might  be  declared, 
that  it  was  proper  and  for  the  benefit  of  the  charity,  that  the  trus- 
tees thereof  should  be  persons  who  reside  or  occupy  premises  within 
the  town  or  suburbs  of  ManehefUr,  and  that  it  might  be  referred  to 
tte  Master  to  enquire  and  state  whether  it  woojd  be  proper  and  for 
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the  benefit  of  the  charity,  that  any  of  the  present  tmstees  should 

be  removed  or  any  new  trustees  appointed,  and  who 
[    *82    ]     would  be  proper  to  be  appointed  such  *new  trustees ; 

and  that,  in  the  meantime,  the  Defendants  might  be 
severally  enjoined  from  proceeding  to  take  any  measures,  by  enter* 
Big  into  eontraets,  appointing  masters,  pulling  down  or  erecting 
buildings,  or  otherwise  howsoever,  for  carrying  into  execution  such 
parts  of  the  order  of  this  Court,  of  the  6th  August,  1838,  in  the 
said  information  menttoned,  and  of  tbe  sdieme  thereby  confirmed, 
as  were  not  already  or  totally  executed  or  completed ;  and  that,  if 
necessary,  a  receiver  of  the  revenues  of  the  charity  estate  might  be 
appointed;  and  the  information  prayed  general  relief.  The  De- 
£mdanlB  appeared  and  answered :  a  replication  was  filed,  and  the 
cause  stood  for  hearing.  In  Michaelmas  Term,  188  T,  a  supplemen- 
tal information  was  exhibited  against  Lord  Francis  EgerUm^  a  new 
trustee,  and  a  new  master  and  usher,  praying  that  the  Defendants 
might  answer  the  ori^al  and  supplemental  information,  and  that 
Lord  FrandB  EgerUm  might  set  forth,  whether  he  was  a  person 
rettdent  within  the  parish  of  Manehevterj  ot  where  he  usually  re- 
sided, and  that  the  Attorney-General  might  have  the  same  relief 
against  such  new  trustee,  and  sucb  master  and  usher  respectively, 
as  by  the  original  information  was  prayed,  and  he  would  have  been 
entitied  to  against  the  original  Defendants,  in  whose  place  or  stead 
&ey  had  been  substituted ;  and  general  relief.  The  new  Defendants 
appeared  and  answered.  After  the  answers  were  filed,  and  before 
the  causes  came  on  to  be  heard,  but  in  what  stage  of  the  causes  <fid 
not  more  particularly  appear,  the  Earl  of  Wittofi  resigned  his  situa- 
tion as  trustee,  aind  T.  Foxley  and  J.  Ford  died.  The  surviving 
and  continuing  tmstees  of  the  charity  appointed  the  Defendants,  J. 
F.  Foster,  of  Ashbn-upon-Merseyy  in  the  county  of  Chester ,  J.  W. 
Patten,  of  Warrm^on,  and  J?.  S.  Birlty,  of  Fceles,  in  the 
oormty  of  Lanecuter^  to  be  three  of  the  trustees,  in  the  room 

of  those  who  had  so  resigned  and  died.  The  new 
[•88]    •trustees,  J.  F.  Foster,  J.  If.  PaUen,  and  ff.  S. 

BirUy,  were  not  brought  before  the  Court  or  make 
parties  to  tiie  T«ctard.* 
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On  the  SOth  of  November,  ISSS,  tke  said  ori^al  and  supple- 
mental canees  came  on  for  hearing  before  the  Lord  Chancellory  and 
were  argued  on  several  days  in-  November  and  December,  1839« 
In  the  interim,  before  any  judgment  was  pronounced,  a  new  master 
and  usher  were  appointed,  and  also  a  new  dean  of  the  coUegiatf 
church,  who  was  the  warden  of  the  school. 

On  the  10th  of  November,  1840,  the  Lord  Chancdht  delivered 
judgment  in  the  original  and  supplemental  causes.  Disputes  arosa 
irith  respect  to  the  minutes  of  the  decree,  and  they  were  not  settled 
antil  a  considerable  time  after  the  present  information  was  filed. 

The  present  information  was  filed  on  the  26th  March,  1841,  agaiaat 
the  Defendants,  J.  F.  Fovter^  J.  W.  FaUen,  and  E.  S.  Birley^ 
and  the  new  master,  usher,  and  dean,  stating,  the  foregoing  facta 
and  stating  that  on  the  appointment  of  the  Defendants,  the  new 
trustees,  some  conveyance  was  executed  by  the  surviving  and  con- 
tinuing trustees  or  otherwise,  whereby  the  charity  estates  were 
conveyed  to,  and  the  same  were  alleged  to  be  vested  in,  the  preseni 
Defendants,  jointly  with  such  surviving  and  continumg  trustees ;  and 
that  the  Defendants  had  already  acted,  or  had  undertaken  and 
intended  respectively  to  act,  in  the  management  and  administration 
of  the  charity  and  school,  and  the  afiairs  thereof ;  that^the  Defendants 
resided  at  a  considerable  distance  from  the  town  and  parish  of 
MandieiUr^  and  none  of  them  had  any  place  of  residence  within 
the  parish,  although  the  deed  of  endowment  expressly  ordwied  and 
reqmred,  (as  in  the  said  original  iDformation  mentioned), 
*that  the  trustees  should  be  persons  resident  within  the  [  *S4  } 
parish ;  and,  therefore,  it  was  submitted,  that  the  De« 
fendants  were  not  proper  persons  to  be  appointed  or  continued  aa 
trustees.  The  information  then  stated,  that,  on  the  hearing  of  the 
cause,  in  November,  1889,  it  was  stated  to  the  Court,  that  the 
Defendants  were  not  parties  to  the  record,  whereupon  counsel,  who 
was  instructed  to  appear  as  well  on  behalf  of  the  said  Defendants  aa 
of  the  said  surviving  and  continuing  trustees,  stated  on  the  part  of 
Defendants,  that  they  were  willing  and  undertook  to  the  present 
bound  by  such  decree  as  his  Lordship  might  pronounce  in  the  cause ;, 
and  thereby  waived  any  formal  objections  that  might  otherwise  have 
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been  taken,  by  reason  of  their  not  having  been  brought  before  the 
Court,  as  parties  to  the  record ;  and  the  causes  were  upon  such  con- 
sent and  undertaking  allowed  to  proceed,  and  were  fully  heard. 

The  infomation  then  sti^ed,  that  several  changes  in  the  officers  of 
the  school  took  place  after  the  hearmg,  and  before  judgment  was 
pronounced ;  that,  in  particular,  the  new  dean  of  the  college,  and 
master  and  usher  of  the  school,  were  appointed  in  the  interval ;  and 
that  the  judgment  of  the  Lord  Chancellor  in  the  orignal  and  sup- 
plemental information  was  delivered  on  the  10th  of  November,  1640. 
The  information  then  stated,  that  the  Lard  Chancellor  directed  and 
adjudged,  that  the  decree  to  be  drawn  up  in  conformity  with  his 
said  judgment  of  the  10  th  of  November,  1840^  should  eontun, 
among  other  things,  certain  declarations  with  respect  to  the  future 
appointments  of  feoffees  a  nd  trustees  of  the  charity,*— the  age  of  the 
children  who  were  en  titled  to  be  admitted  to  the  school, — the  appli- 
cation of  the  funds  in  exhibitions, — and  the  taking  of 
[  *85  ]  boarders  by  the  masters;  and  that  a*reference  should 
be  directed  to  approve  of  such  alterations  in  the  scheme 
of  1888,  as  might  be  necessary,  having  regard  to  the  amount  and 
particulars  of  the  property  of  the  charity,  and  the  existing  circum' 
stances  of  the  town  and  neighbourhood  of  Manchester.  The  infor 
mation  stated,  that  the  terms  of  the  decree  were  not  drawn  up  and 
settled,  but  the  same  still  remained  in  minutes,  and  that  the  informant 
had  caused  an  application  to  be  made  to  the  solicitors  of  the  several 
parties  in  the  original  and  supplemental  causes,  and  requested  them 
to  instruct  counsel  to  appear  before  the  Lord  Chancellor  upon  the 
discussion  of  the  minutes,  in  order  that  the  terms  of  the  decree  might 
be  settled  ;  but  the  said  solicitors^objected  to  any  ^further  step  being 
taken  in  the  cause,  unless  the  present  Defendants  as  such  new 
trustees,  and  the  new  master,  usher,  and  warden  were  brought  before 
the  Court  as  parties  thereto,  and  in  consequence  of  such  objection 
no  further  proceeding  had  been  taken  to  perfect  the  decree  or 
prosecute  the  causes:  that  the  present  Defendants  as  such  new 
trustees,  and  sud  new  officers  of  the  schooFand  charity  were,  or 
claimed  to  be,  entitled  in  the  subject-matter  of  the  ori^bial  and 
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supplemental  infonnations,  and  were  necessary  parties  to  the  prose- 
cution of  the  decree  therein. 

The  information  then,  in  the  common  form  of  introducing  interrog- 
atories, proceeded  :— «  To  the  end,  therefore,  that  the  swd  Defend- 
ants may,  upon  their  several  and  respective  oaths,  and  according  to 
the  best  of  their  several  and  respective  knowledge,  remembrance, 
information,  and  belief,  full,  true,  direct,  and  perfect  answer  make 
to  all  the  matters  aforesaid,  as  if  the  same  were  hereinafter  repeat-* 
ed,  and  they  distinctly  interrogated  thereto ;  and,  more  especially, 
that  the  said  J.  F.  Foster,  J.  IV.  PaUen,  and  S.  H.  Bir- 
ley  may  respectively  answer  'and  set  forth  whether  they     [  'Se  ] 
are  persons  who  are  resident  within  the  said  parish,  and 
where  they  do  usually  reside,  add  at  what  distance  or  how  many 
miles  from  the  said  parish  or  how  otherwise/'     The  information  then 
prayed,  that  the  Defendants  might  answer  the  premises,  and  that 
the  Attorney-General  might  have  the  same  relief  against  them  as 
by  the  said  ori^nal  and  supplemental  informations  was  prayed,  and 
as  he  would  have  been  entitled  to  against  the  several  Defendants 
thereto,  in  whose  place  they  had  been  substituted  ;  and,  especially, 
that  the  present  Defendants  might  be  removed  from  being  trustees, 
and  other  trustees  appointed  in  their  place. 

The  Defendants,  J,  B.  Foster,  J.  fF.  Patten,  and  S.  H,  BirUy, 
by  their  answer,  denied  that  counsel  had  appeared  for  them,  and 
given  the  undertaking  suggested  in  the  present  information.  They 
admitted  that  the  minutes  of  the  decree  were  afterwards  settled  and 
passed  as  of  the  5th  of  December,  1839 ;  however  the  Defendants 
submitted  and  msisted,  that  the  said  decree,  even  if  it  were  right 
in  merits  and  substance,  was  utterly  valid  and  irregular  as  to  them ; 
that  they  were  trustees  of  the  charity  before  and  on  the  5th  of  De- 
cember, 1839,  and,  nevertheless,  they  were  not  parties  to  the  suits 
in  which  the  said  decree  was  made,  nor  are  they  named  in  the  said 
decree.  The  Defendants  denied  that  the  Attorney-General  was 
entitled  to  the  benefit  of  the  suit  and  proceedings  as  against  them. 
They  said  that  he  was  not  entitled  to  any  part  of  the  relief  which 
he  prayed,  either  by  the  original  or  supplemental  information ;  and 
in  order  to  make  out  that  he  was  not  entitled  to  any  part  of  such 
Vol.  n.  11 
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relief,  more  especially  as  against  the  Defendants,  they  insisted 
on  the  several  matters  by  their  answer  appearing,  and  referred 
to  the  answers  filed  by  the  trustees,  who  were  De- 
[  *87  ]  ^fendants  to  the  said  original  and  amendod  information. 
The  Defendants  said  that  divers  matters  had  occurred, 
and  that  divers  other  matters  had  been  ascertained  since  the  said 
answers  wero  filed,  material  to  the  merits  of  the  questions  r^ed  by 
the  said  information ;  and  the  Defendants  insisted  upon  the  matters 
stated  m  the  answers  of  the  said  trustees,  which  they  did  not  re- 
peat, as  well  as  on  the  further  matters  in  their  answer  stated,  as  a 
defence  against  the  said  informadon. 

The  defendants,  by  that  part  of  their  answer  which  was  the  sub' 
jeot  of  exception  for  impertinence,  said,  that  shortly  after  Christ 
mas,  1836,  the  enlarged  scheme  of  instruction  approved  of  by  the 
siud  order  of  August,  1888,  was  carried  into  effect  under  the  supe- 
rintendence of  the  high  master  of  the  said  school,  and  the  warden 
of  Mancheiter  College,  and  the  same  was  found  to  work  satisfacto- 
rily, until .  the  said  judgment  of  the  Lord  Chaneellarj  of  the  10th 
of  November,  1840,  was  pronounced  ;  and  more  especially,  it  gave 
satisfaction  to  such  persons  in  Manchester  and  the  neighbourhood, 
as  were  desirous  that  boys  and  youths  who  were  mclined  to  study 
the  learned  languages  with  a  view  to  prepare  them  for  the  Universi- 
ties, should  have  the  means  of  proper  instruction  and  education  with 
that  object.  They  stated  the  subsequent  history  of  the  charity,  and 
the  view  entertwned  by  the  Defendants  from  the  facts  that  had  tSr 
ken  place,  of  the  prospects  of  the  school  under  the  different  regula- 
tions theretofore  adopted,  and  those  directed  by  the  eaid  decree. 
The  Defendants  also  stated,  as  such  further  facts,  the  number  and 
internal  arrangements  of  the  school  smce  -the  scheme  of  18S8  had 
come  into  operation ;  the  proportions  of  boarders  and  day  scholars ; 
the  dimmution  of  the  boarders  on  the  declaration  of  their  ineligibi- 
lity  for  exhibitions  ;  the  present  and  prospective  diminution  of  reve- 
nue, and  the  insufSciency  of  the  existing  income  to 
[  *88  ]  •do  more  than  continue  the  school  on  its  present  footing ; 
the  comparatively  small  number  of  ehildr^  of  parents 
residing  in  Manchester,  who  were  candidates  for  ezhibitiosw  or  de- 
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ttgned  to  go  to  the  Umversities ;  the  absence  of  any  difference  in  the 
treatment  of  the  different  classes  of  scholars ;  the  conduct  of  the 
examinations,  and  the  situation  of  the  examiners  as  excluding  all 
partiaUty ;  that  the  child  of  the  poorest  parent  was  advanced  where 
the  candidates  were  in  other  respects  equal ;  that  the  effect  of  the 
decree  would  be  to  exclude  boarders,  and  thereby  to  deprive  the 
•chod  of  masters  of  superior  talent,  and  destroy  the  charity  as  a 
grammar-flchool ;  the  number  of  the  different  classes  of  scholars  be. 
fore  and  since  the  decree ;  and  that  the  object  of  the  relators  was 
to  put  an  end  to  the  exhibitions,  and  apply  the  revenues  to  other 
educational  purposes. 

Five  exceptions,  for  impertinence,  wero  taken  to  that  part  of  the 
answer,  the  substance  of  which  is  stated  in  the  foregoing  paragraph. 
The  Master  overruled  the  exceptions,  and  to  his  report  exceptions 
were  taken. 

Mr.  Asuterdany  and  Mr.  Mylne,  for  the  informant. 

Ibe  pertinence  of  the  statements  depends  upon  their  applicability 
to  the  issue  raised  by  the  mformation :  the  only  questions  raised  by 
tiie  mfinmation  are, — ^whether  the  defendants  are  or  are  not  bound 
by  the  decree  which  has  been  made,  and  if  bound,  whether  their 
oontinuance  as  trustees  is  consistent  with  the  decree :  the  state. 
menta  in  the  answer  as  applicable  to  either  of  these  questions  are 
properly  made,  and  are  not  excepted  to ;  but  statements  put  forward 
lo  shew  that  the  decree  was  erroneous  are  wholly  beade  this  cause* 
The  fona  of  the  anit  is  that  o£  an  orig^ud  bill  in  the 
aatare  of  a  bill  of  ^revivor.  If  the  mformation  were  [  *89  ] 
aot  properly  framed  to  raise  the  simple  question,  wheth- 
er the  Defendants  are  bound  by  the.  decree,  and  no  other  question, 
the  form  of  defence  should  have  been  by  demurrer ;  Nanney  v.  Tot' 
tif  (a)  ;  Wag^taff  v.  Bryan  (6)  ;  Deuaynes  v.  Morris  (/)  ;  Lord 
RedesdaU^  Tr.  pp.  71,  97,  ed.  4.  The  Defendants  are  in  a  situa. 
tion  analogous  to  that  of  purchasers  pedente  lite,  and  are,  in  fact, 

(a)  11  Fri.  117.  (b)  1  R.  4b  MyL  28 

(e)  1  MyL  4  Cr.  212. 
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bound  by  the  proceedings  in  the  cause,  which  they  cannot  disturb  or 
set  aside  except  by  bill  of  review.  Bishop  of  Winchester  v.  Paine  (a) 
Or,  their  position  may  .be  compared  with  that  of  the  assignees  of  a 
defendant  who  has  become  bankrupt,  who  are  bound  by  the  suit  so 
far  as  it  has  proceeded  against  the  bankrupt.  If  the  course  taken 
by  the  Defendants  is  regular,  the  final  decree  of  the  Court  may  be 
defeated  or  postponed  indefinitely,  by  Defendants  transferring  their 
interests  to  new  parties  on  the  eve  of  the  hearing :  Attorney  Q-ene- 
ral  V.  Clack  (b)  ;  JEades  v.  Harris  (<?). 

[Yice-Chancellob  : — The  duty  of  the  Master  upon  a  reference 
for  importance,  is  in  the  first  place  to  inform  himself  of  the  scope 
of  the  bill,  in  order  that  he  may  see  what  decree,  according  to  the 
scope  of  the  bill,  the  Court  may  make  at  the  hearing, — not  what  decree 
in  his  judgment  the  Court  ought  to  make.  If  the  matter  be  per- 
tinetn  (iccording  to  any  decree  that  may  be  made  within  the  scopo 
of  the  bill,  it  cannot  beheld  impertinent.  If,  according  to  the  scope 
of  the  bill,  the  matter  cannot  be  material  or  relevant,  then  it  is  im- 
pertinent. Devaynes  v.  Morris  was  a  case  of  revivor 
[  *90  ]  only,  and  the  only  order  that  could  be  made  *was,  that 
the  bill  should  be  revived  or  dismissed ;  the  merits  were 
wholly  immaterial,  and  any  suggestion  in  the  answer,  going  to  the 
merits,  was  therefore  impertinent.  Such  also  were  the  cases  of 
Wagstaff  v.  Bryan  and  Nanney  v.  ToUyj  but  the  form  of  this  bill, 
taking  it  licerally,  is  not  of  that  kind.  I  do  not  concur  in  the  argu- 
ment, that  if  this  case  was  at  the  hearing,  and  the  Court  could  not 
declare  that  the  Defendants  were  bpund  by  the  decree,  the  bill  must 
be  dismissed.  If  a  defendant,  instead  of  demurring  where  a  bill  is 
open  to  demurrer,  thinks  proper  to  answer  the  bill,  it  is  a  new  pro- 
position, to  say  that  his  answer  is  therefore  impertinent.] 

Sir  Charles  Wetherdlj  Mr.  RusseU^  and  Mr.  Bagshawe^  for  the 
Defendants. 

The  decree,  m  the  absence  of  some  of  the  trustees  of  the  charity, 

(o)  11  Ves.  194.  (6)  1  Bear.  467. 

(e)  1  T.  &  Coll.  C.  C.  sao. 
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was  moperotive.  The  information,  which  is  filed  to  ^ve  effect  to  the 
decree,  has  no  resemblance  to  a  bill  of  reyivor  ;  it  most,  as  against 
these  Defendants,  be  wholly  an  original  information.  It  may  be 
ahoj  as  respects  the  former  proceedings,  in  the  nature^of  a  supple- 
mental information.  The  exceptions  draw  an  arbitrary  distinction 
between  different  parts  of  the  answer,  all  of  which,  if  the  objection 
was  well  founded,  would  be  equally  liable  to  exception ;  and  the 
effect  is  to  retain  so  much  of  the  answer  as  might  be  useful  to  bmd 
the  Defendants  by  the  proceedings,  and  expunge  so  much  as  tends 
to  shew  why  they  ought  not  to  be  bound.  The  defendants  do  not 
derive  their  title  from,  nor  claim  under,  the  trustees  for  whom  they 
are  substituted :  if  the  persons  in  whose  place  the  Defendants  nom- 
inally stand,  had  never  been  regularly  appointed,  and  had  never  in 
fact  been  trustees,  itwould  have  been  wholly  immaterial 
to  the  title  of  these  Defendants :  they  claim  *only  under  [  *91  ] 
the  founder  of  the  charity,  and  come  within  those  cases  « 
where  the  benefit  of  the  former  proceedings  can  only  be  obtained 
by  an  original  bill  in  the  nature  of  a  supplemental  bill.  Lord  Medes- 
dale,  Tr.  p.  98,  ed.  4  ;  Uoyd  v.  Johnes  (a)  ;  LangUy  v.  FUh^ 
er  (ft).  It  frequently  occurs,  that  trustees  find  it  necessary  to 
sever  in  their  defence ;  (although  it  is  not  suggested  in  th'is  case) 
it  may  happen  that  one  trustee  neglects  the  protection  of,  or  design- 
edly prejudices,  the  trust-estate ;  it  cannot  be  said  that  the  misfea- 
sance of  one  is  to  exclude  the  other  from  doing  his  duty.  It  might 
be  that  the  material  grounds  of  defence  in  a  cause  have  been  pur. 
posely  kept  out  of  view. 

llr.  Anderdcm,  in  reply. 

In  the  case  of  Lhyd  v.  Johne9^  the  reasoning  of  Lord  MdoniB  to 
the  effect  that  the  first  tenant  in  tail  representing  the  inheritance, 
the  proceedings  against  him  are  binding  upon  the  second  tenant  in 
tail,  although  he  claims  per  formam  doni,  and  not  under  the  last 
Defendant  (<?).  The  second  tenant  in  tail  may  bring  forward  new 
equities,  but  they  must  be  equities  peculiar  to  himself,  not  affected 
by  the  same  circumstances  (ci)? — ^not  common  to  both  himself  and 

(a)  9  Yes.  37.  (6)  10  Sim.  846. 

(•)  9  Tse.  Be-«9.  (d)  Id.  60. 
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fhe  fbrmer  Defendant ;  as  is  the  ease  of  the  Defendants  in  these  in- 
formations. The  trustees  who  defended  the  snit  represented  the 
whole  estate  of  the  charity,  at  least  np  to  the  moment  of  the  intro- 
ducdon  of  the  present  Defendants.  According  to  the  case  of  Lloyd 
y.  JohneSj  the  present  Defendants  are  bound  by  what  had  then  been 
done  in  the  cause. 

[    ^92   ]      •Viob-Chanoelloe  : — 

The  question  ndsed  upon  these  exceptions  had  been 
argued  upon  one  broad  principle :  namely,  that  in  the  circumstuices 
of  this  case  the  new  trustees  were  completely  bound  by  the  answer 
of  the  trustees  in  whose  places  they  were  substituted ;  and  that  it 
waa  not  competent  to  them  to  set  up,  by  their  answer,  a  case  for  tiie 
purpose  of  shewing  why,  upon  the  merits,  the  decree  of  December^ 
1889,  ought  not  to  have  been  made,  and  ought  not  now  to  be  made 
againsi  them.  No  distinction  was  made  of  one  part  of  the  exceptions 
from  another.  It  was  not  argued  that  the  matter  excepted  to  was  inh 
pertinent,  proyided  it  were  competent  to  the  Defendants  to  make  a 
ease,  by  their  answer,  as  a  defence  to  the  relief  prayed  by  the  ori(p* 
nal  infiMmation.  The  relators  contended  that  the  new  trustees  were 
concluded  by  the  answer  of  the  foimer  trustees,  and  the  subsequent 
proceeding?.  I  entirely  accede  to  the  principle  estabfished  by  the 
cases  o{  DevojfneM  y.  iUbfTit(a),  and  Wagttaff^  y.  Bryan  (V). 
Nothing  ought  to  be  in  the  answer  except  that  which  is  called  for 
by  the  hill,  or  would  be  material  to  the  defence  with  reference  to 
the  order  or  decree  which  may  be  made  at  the  hearing  of  the  cane. 
The  question  is  upon  the  application  of  that  principle  to  the  present 


I  must  lay  out  of  consideration  the  alleged  undertaking  of  coun- 
sel at  the  hearing  of  the  original  and  supplemental  information. 
The  truth  of  that  allegation  is  in  (fispute,  and  I  must  assume  that 
the  relators  may  not  establish  it  in  proof ;  and  the  Defendants  must 
therefore  haye  a  right  to  make  such  a  defence  to  this  information 
as  they  might  haye  made  if  no  such  undertakmg  were  ^yen. 

(a)  1  Hyl.  &  Cr.  SIX  (h)  1  B.  &  MjL  26. 


CASES  m  OEAJSOmS.  M 


lUlt^Ammtf-Qtmni  ▼.  Fiottar. 


rnie  aKgamfiit  in  gnpport  of  the  ezoeptioBS  w  [  *98  ] 

JtfOA  two  distiDot  grounds :— Fint,  it  was  said,  that  wlien 
the  fhct  is  once  admitted,  that  the  new  trustees  oame  into  the  places 
of  those  who  had  answered  the  original  infonnation,  and  to  whma 
they  SQCoeeded,  it  follows,  that  they  are  as  completely  boand  by  tiie 
proceedings  in  the  canse,  inchidbg  the  decree,  as  if  they  had  been 
<»riginally  parties.    It  was  said,  that  tins  iftformation,  in  fact,  fieills 
under  that  description  of  pleading  which  Lord  Mede$dale  terms  an 
on^nal  biU  in  the  nature  of  a  bill  of  revivor,  and  which  be  pmnts 
oat  as  the  proper  form  of  proceeding,  where  the  death  or  other  ces- 
sation of  the  interest   of  a  party  is  attended  with  such  a  traasmis- 
non  of  that  int  erest,  that  the  person  entitled  may  be  the  subject  of 
controvenQr,  and  the  suit,  therefore,  is  not  permitted  to  be  continu* 
ed  by  a  mere  bill  of  revivor,  but  in  which  no  other  question  can  be 
litigated  (a).    Pursuing  4iie  expressions  of  Lord  RedetdaU  on  the 
same  point,  it  is  argued,  that,  as  an  original  Inll  in  the  nature  of  a 
bill  of  revivor  has  so  far  the  eflfect  of  a  bill  of  revivor,  that  the  new 
party,  if  he  succeeds  to  the  interest  of  a  plaintiff^  is  entitled  to  the 
benefit  of  the  former  suit,  and  if  be  succeeds  to  the  interest  of  a 
defendant,  the  plaintiflf  is  entitled  to  the  benefit  of  the  former  suit 
against  him  (6),  as  if  the  suit  had  been  4M)ntinued  by  bill  of  revivor, 
—so,  in  this  case,  the  relators  are  entitled  to  the  benefit  of  the  for- 
mer proceedings  against  these  trustees,  subject  only  to  the  question, 
whether  they  are  or  are  not  the  substituted  trustees.    Secondly,  it 
was  said,  that,  if  the  relation  of  the  parties  were  Jiot  such  as  to  en- 
titie  the  Attorney-General  to  the  benefit  which  the  former  proposi- 
tion assumes,  the  supplemental  information  was  90  framed  as  to  ten- 
der one  issoe  only ;  namely,  whether  the  Defendants  are 
1[K>und  or  not  bound  by  the  former  proceedings ;  and  that     [  ^4  j 
if,  at  the  hearing  of  the  cause,  the  Court  should  be  of  opn- 
ion  that  the  Defendants  are  not  bound  by  the  proceecUngs  in  the  ori^- 
nal  cause,  the  present  information  must  be  dismissed,  and  the  Court 
could  make  no  decree  against  the  new  trustees,  upon  the  merits  of 
the  case  made  by  the  ori^nal  information.    I  have  conndered  both 
these  grounds,  and  excluding  the  second,  I  think  the  firat  cannot  he 

(a)  Tr.  Fleadiog,  p.  71,  9d.  4.  (6)  Id.  97. 
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supported.  I  think  the  practice  of  the  Coart  required  that  the 
new  trustees  should  have  been  brought  before  the  court  before  the 
hearing  of  the  original  and  supplemental  information,  in  which  the 
decree  was  ultimately  drawn  up.  At  that  time,  they  were  not  less 
the  representatives  and  protectors  of  the  charity,  than  any  other  of 
the  trustees ;  and  the  chaiity  was  not,  m  their  absence,  properly 
represented  at  the  hearing  of  the  cause. 

The  position  of  the  new  trustees  was  likened  at  the  bar  to  that  of 
a  purchaser  pendente  lite  ;  and  I  was  referred  to  the  case  of  The 
Bishop  of  WineheBter  v.  Paine  (a).  I  do  not  admit  the  analogy. 
I  think  the  new  trustees  are  not  to  be  considered  as  purchasers, 
pendente  lit§,  under  the  other  trustees ;  but  that  they  came  in  under 
the  founder,  and  were  necessary  parties  to  the  decree.  The  in- 
formation itself  so  treats  the  case,  and  I  think  correctly. 

If  I  am  right  in  this  view  of  the  question,  it  will  follow,  that  the 
new  trustees  must,  at  the  time  of  answering  this  information,  be  in 
the  same  position  as  if  the  present  information  had  been  filed  against 
them,  and  they  had  answered  it  before  the  original  and 
[  *95  ]  first  supplemental  information  were  heard.  Inthat^case, 
itis  clear,  that  they  might  have  made  any  defence  which 
the  justice  of  the  case  required,  subject  to  a  question  of  costs  if 
they  had  needlessly  repeated  that  which  was  contuned  in  the  an- 
swers of  the  former  trustees.  My  proposition  is,  not  that  the  new 
trustees  would  necessarily  be  unafiected  by  the  answers  of  the  for- 
mer trustees,  or  by  the  proceedings  in  this  cause  anterior  to  their 
appointment,  but  that  they  were  not  so  bound  as  to  be  absolutely 
precluded  from  making  a  proper  case  against  the  decree  prayed 
against  them,  and  from  being  heard  to  argue  against  its  correctness 
and  propriety.  The  as  signees  of  a  defendant  who  becomes  bank' 
rupt  after  answer,  may  in  some  sense  be  afiected  by  his  answer ; 
but  they  are  not  necessarily  precluded,  by  their  relation  to  the  banL 
rupt,  from  stating  their  own  case  m  their  answer,  against  the  relief 
prayed  by  the  bill. 

Extreme  cases  were  put  for  the  purpose  of  shewing  the  mconve. 
nience  which  possibly  might  result  from  repeated  changes  of  trust 

(a)  11  Vet.  194. 
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666.  Bat  those  extreme  cases  (which,  in  fact,  rarely  if  eyer  0($- 
onr,)  do  not  famish  the  rale  for  cases  like  the  present,  which  woold 
bare  been  subject  to  no  difficulty  whatever,  if  that  which  I  consider 
th6  regular  practice  of  the  Court  had  been  attended  to. 

Upon  the  second  question,  which  is  one  of  strict  pleading,  I  have 
fblt  no  difficulty.    But  adverting  to  wha(  Lord  Medesdale  says,  as 
to  the  frame  of  those  original  bills,  which  are  filed  for  the  purpose 
of  having  the  benefit  of  proceedings  in  existing  suits  against  persons 
not  parties  to  those  proce6dings(a),  and  to  what  Lord  EhJan  both 
sud  and  determined  in  Uoyd  v.  Johne9(J>)^  respecting 
bills  of  that  nature,  ^(notwithstanding  the  intimation  of    [    *96    ] 
his  opinion  as  to  what  the  more  convenient  rule  of  plead- 
ing would  be,)  I  think  that  the  facts  which  constitute  the  case 
made  bj  the  original  information  are  so  far  put  in  issue  by  the  pre* 
sent  information,  that  the  Court  might,  at  the  hearing  of  this  infor 
mation,  go  into  the  case  at  large  against  the  new  trustees ;  and 
would  not,  at  that  hearing,  .be  confined  ^to  the  narrow  issue  wUch 
die  argunMnt  fof  the  Attomey-Gmeral  assumes* 

Report  confirmed. 


■  <*!»■ 


RaDFOSD  v.  BOBEBtS* 


184S:  17  Not. 

TheCoart  wiH  not  make  the  Order  allowfng  the  PlairitiS^  to  entenr  ftxi  ftpp«arftnce  for 
te  DsfendflBt)  wider  te  8th  Order  ef  Aogoet,  1S41,  after  seyeral  monthB  haTe 
elapMdsiiioe  the  Mnrfee  of  the  aubpoBiiai  uaezplainedy  except  upon  notice. 

Mb.  Cbaio  moved,  ex  parce^  to  enter  an  appearance  for  the  De- 
fendant, under  the  Order  YIII.  of  August,  1841.  The  subpoena 
was  served  on  the  ISth  of  June. 


Thb  Yiob-Chakcbllob  said  tii6  object  of  the  Order  was  to  pr»* 

(a)  Tr.  Pleading,  p.  9S,  ed.4.  ib}  9  Vee^  S7. 

YoL.  n.  12 
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r  ^ __^ 

yent  delay  in  the  proseoution  of  the  cause :  but  if  ttie  Pluntilf  al- 
lows a  long  time  to  elapse  between  the  semee  of  the  subpcdna  on 
the  Defendant  and  his  application  under  the  Order,  intermediate 
circumstances  may  have  made  the  order  improper,  and  he  must  give 
notice  of  the  motion,  or  explain  the  delay, — that  he  found  that  prac- 
tice had  been  adopted  at  the  Bolls,  and  he  should  follow  it(a). 


*^m 


[•97]  •Lanb  v.  Oliver. 

1S4S :  24th  and  26th  Noyember. 

▲  party  ia  a  CMue  who  hai  obtained  and  served,  according  to  the  ISth  amended  Or- 
der of  Aagiut,  1841,  an  order  that  his  solicitor  Bhall  delirer  his  bill  of  costs  within 
m  month, — which  is  disobeyed,— is  entitled  under  the  ISth  Order  of  August,  1S41, 
to  enforce  obedience  by  the  writ  of  attachment 

floBi  Plaintiffi  obtained  an  order  that  their  solidtor  (not  a  party 
in  the  cause)  should  deUver  his  bill  of  costs  within  a  month.  The 
order  was  served  on  the  solicitor,  with  the  memorandum  endorsed 
thereon,  m  the  form  prescribed  by  the  Order  XIK  of  August,  1841 
(amended  April,  1842)  (5).  The  solicitor  having  fiuled  to  deliver 
his  bill  within  the  time  specified,  a  writ  of  attachment  was  prepared 
and  presented  for  sealing,  under  the  Order  XV.  of  August,  1841 
(c),  which  provides  that  every  person  not  being  a  party  in  any  cause 
against  whom  obedience  to  any  order  of  the  Court  may  be  enforced, 
shall  be  liable  to  the  same  process  for  enforcing  obedience  to  such 
order  as  if  he  were  a  parfy  to  the  cause.  The  clerk  of  records  and 
writs  conndered,  that  the  case  was  not  one  in  which  the  Phuntiflb, 
within  the  orders,  were  entitied  to  the  writ,  and  refused  to  seal  the 
attachment  until  the  opmion  of  the  court  was  taken. 

(a)  In  some  cases  where  there  had  been  deLay,  the  order,  at  the  reqaest  of  the 
PlaintiiF,  was  made  in  the  form  directed  in  SttOam  t.  Dwon,  1  Y.  4  ColL,  C.  C, 
208,  instead  of  serring  notice  of  the  motion. 

(6)  See  Beav.  Ord.  Can.  pp.  lS7,^.19e.  \ 

(c)  Order  IV.,  seth  October,  1842,  Bear.  Ord.  Can.  p.  806. 
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Thb  Yicb-Chanokllor  directed  the  writ  to  be  sealed, — saying^ 
that  the  object  proposed  by  the  15th  Order  was,  that  the  process 
idiich  was  conadered  the  most  effectaal,  should  be  applicable  to  all 
cases,  whether  for  or  agtunst  parties,  or  persons  not  parties,  and  that 
the  proceedmg  by  attachment  was  adopted  apon  that  principle  as 
preferable  to  that  of  obtaining  the  four^day  order. 

Mr.  Uoffd  appeared  for  the  Plamtiffi. 


•Havard  v.  Price.  [  *^8  ] 

1842 :  4th  and  17th  NoTenber. 

A  gift  by  will  of  all  the  interest  of  the  testatrix  in  certain  stock,  followed  by  a  codi- 
cil directing  that  a  debt  owing  to  her  shonld,  at  her  death,  be  laid  ont  in  the  same 
stock,  win  not  pass  the  amount  of  the  debt  to  the  legatee  of  the  stock. 

Thb  testatrix  by  her  will,  made  in  1826,  gave  ^^  the  interest  of 
the  Three  per  Cents.  Consolidated  Bank  Annuities/'  to  her  daugh- 
ter for  life,  and  she  bequeathed  successive  life  estates  and  interests 
m  remainder  in  the  same  stock,  after  the  death  of  her  daughter,  to 
parties  who  were  Defendants. 

Afterwards,  the  testatrix  made  a  memorandum,  in  the  shape  of  a 
letter  to  her  executor,  which  was  proved  as  a  codicil  to  her  will,  in 
these  words :— "  Mr.  J.  Price.  As  I  have  appointed  you  my  exec- 
utor, it  is  requisite  you  should  know  that  I  hold  a  note  of  hand  on 
Mr.  Samud  Havard  for  1500Z.,  it  is  my  desire,  at  my  demise,  that 
should  be  placed  m  the  Three  per  Cent.  Consolidated  Bank  Annui- 
ties.'' A  question  was  made  in  the  cause,  whether  the  1600Z.  due 
on  the  promissory  note,  and  so  directed  to  be  invested  in  Consols^ 
was  included  in  tiie  foregoing  specific  bequest  of  Consols ;  or,  whe- 
ther (there  being  no  residuary  jift)  the  money  due  on  the  note  was 
undisposed  of.  There  appeared  to  have  been  a  sum  of  lOOZ.  Three 
per  Cent.  Consols,  belonging  to  the  testatrix  at  her  death. 

Mr.  Sharpej  and  Mr.  Hbrnano^  for  the  Plaintiff,  the  husband  of 
the  dau^ter. 
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Mr,  Koe,  Mr.  Spurrier ^  and  Mr.  Birkbeck^  for  the  parties  inte- 
rested in  the  specific  bequest. 


Vicb-Chancbllor  ; —  • 

I  cannot  construe  the  gift  of  the  Three  per  Cent.  Coih 
[  *99  ]  sols  to  include  not  only  stock  of  that  description  *which  the 
testatrix  had  at  the  time  of  making  her  will,  but  also  stock 
which  she  intended  should  be  afterwards  purchased :  the  sum  due 
on  the  promissory  note  did  not  exist  as  stock,  either  at  the  date  of 
the  will  or  at  the  death  of  the  testatrix.  It  was  not  invested  at  ei- 
ther of  those  periods.  It  must  be  declared,  that  the  sum  due  from 
the  Plaintiff  on  the  promissory  note,  is  not  disposed  of  either  by  the 
will  or  codicil. 


Earl  of  Glengall  v.  Frazer. 

184t;  UthBee. 

Dtecovery :— Case  in  which  %  Defendant  «wt  seek  for  iaibnnttion>   whieh  he  may 

not  himself  possess. 
In  answer  to  a  bill  seeking  to  impeach  a  secarity  and  requiring  the  Defendant  to  set 
forth  wWit  commnnicationB  passed  between  his  solicitor  and  agents  in  the  transac- 
tion and  the  PlaintiflT;  and  what  letters  were  written  and  reeeived,  and  entries 
made  on  the  tnbject  by  such  solicitors,  it  is  not  sufficient  for  the  Defendant  to  say, 
that  the  Bol\r.itorB  had  ceased  for  several  years  since  the  transaction  to  be  his  soli- 
citors or  agenia,  and  that  he  does  not  know  what  commnnicationa  or  entries  they 
had  or  made  :  the  Defendant,  if  he  has  not  personal  knowledge  of  the  facta,  must 
at  least  shew  that  he  has  endeavoured  to  acquire  the  iaformatioii  firom  his  agenti 
in  the  transaction  in  question. 

In  the  year  1825,  the  Pljuntiff,  in  consideration  of  the  loan  of 
2999Z.  by  the  Defendants,  granted  them  an  annuity  of  298/.  11». 
for  the  term  of  100  years,  if  the  PlairJiff  should  so  long  live  \  which 
annuity  was  charged  on  the  estates  of  the  Plaintiff,  in  Ireland .  The 
sum  so  borrowed  was  also  fbrther  secured  by  a  bond  for  6,000/.,  and 
by  warrant  of  attorney  to  confosa  judgment  both  ia  JBhu^liomi  and 
Irelandy  for  the  same  sum. 
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In  Jme^  1842,  the  bill  wae  filed,  alle^g  that  the  memorial  of 
Ae  aoniiity  enrdled  in  pur8iUi2[ii4*  of  the  statute,  under  the  title 
'*  consideration  and  how  paid/'  stilted;  ^  29991.  of  lawful  money  o£ 
the  United  Kingdom  of  Qrealt  RAuAty  juid  Ireland^  of  English 
Tahie  and  currency  paid  to  the  said  BieMrcif  Earl  of  Qlengall^  at 
me  time  of  the  execution  of  the  said  indentUr^^nn  notes  of  the  gov- 
ernor and  company  of  the  Bank  of  JEnglandy  {^ya(le  to  bearer  on 
demand ;''  whereas,  the  same  was,  in  fact,  pud.  partly  ia  notes  and 
partly  in  sovereigns.  The  bill  charged  that  the  securities  *  • 
were  therefore  void,  *and  prayed  that  they  might  be  set^fr'lOO  ] 
aside,  and  Defendants  restrained  from  taking  proceecKngp  *  *  /• 
founded  upon  the  judgments  .either  at  law  or  in  equity,  in  JEngltifict 
or  Ireland.  The  bill  contained  charges,  upon  which  interrogatories 
to  the  following  efiect  were  founded : — ^Whether  the  Plaintiff,  about 
tbe  time  of  granting  the  aanuity,  did  not  have  some,  and  what,  ixh 
terviews  with  tiie  Defendants,  and  with  Messrs.  Dowbohj  Capron^ 
Bmdey^  and  Wdd;  and  whether  the  Plaintiff  did  not  also  write 
aad  send  some  and  what  letters  to  the  Defendants,  and  to  Messrs. 
lkBW9on  ^  Ccy  with  reference  to  the  money  to  be  advanced  by  the 
Defendants  to  the  Plaintiff,  or  to  the  annuity  which  he  was  in  consi- 
deration thereof  to  grant  them,  or  to  the  mode  in  which  such  annui- 
ty was  to  be  secured,  or  for  some  other  purpose ;  and  whether  Messrs. 
Dawion  f  ^  (7o.,  at  that  or  some  time,  were  not  or  did  not  act,  and 
whether  they  are  not  now,  or  do  not  act  as  the  solicitors  of  the  De- 
fendants ;  or  how  long  had  they  ceased  to  act  as  such  solicitors ;  and 
whether  the  Defendants,  and  Messrs.  Dawson  ^  Co.^  had  not  made 
some  and  what  entries  in  books  ;  and  whether  they  had  not  respec- 
tively written,  sent,  or  received,  to  or  from  each  other,  or  to  and  from 
other  and  what  persons,  some  and  what  letters  or  letter  relating  to  or 
mentioning  the  consideration-money  agreed  to  be  paid  to  the  Plain- 
tiff for  the  said  annuity ;  and  whether  thereby  the  truth  of  the  mat- 
ters alleged  would  not  appear ;  and  whether  such  books  and  letters 
were  not  in  the  possession  or  power  of  the  Defendants,  or  Messrs. 
Dawson  ^  Co.  * 

The  Defendants,  in  their  answer,  said  they  believed  that  the  Plain- 
tiff had  some  icteniewa  with  Messrs*  Damsm,  ^  Oo.y  who  aoted  aa 
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flie  Plaiitdff '6  solicitors,  with  reference  to  the  money  to  be  advanced 
by  flie  Defendants  to  .ttmr'Pldntiff;  and  to  the  said  anna- 
[  *101  ]•  ity,  and  *the  mode  in.^ch  such  annnity  was  secored  ; 
but  save,  as  aferctef^?  the  Defendants  severally  said  they 
did  not  know,  and  they/poold  not  answer,  as  to  their  information,  be- 
lief, or  otherwise,  ^b^4r  the  Plaintiff,  at  such  time,  or  at  any  time, 
did  or  not  have  aa^pt  ^hat  interview  or  interviews  with  Messrs.  Daw- 
«0n  ^  Co.jsx  ^jhS  them,  or  whether  the  Plaintiff  did  or  not  also 
write  ai^dls&pd  fetters  to  Messrs.  Dawson  ir  Co.  with  reference  to  the 
sai4  nmtt^W  (following  the  words  m  the  bill).  And  the  Defendants 
asjd*4;&&it*Me88rs.  Dawson  ^  Co,  had  respectively  ceased  to  act,  and 
• .  *j^*?y  ^^  °^^9  ^^^  ^^  ^7  ^  them,  acted  as  the  solicitors  &c.  of  the 
'Defendants,  or  either  of  them,  for  the  space  of  seven  years  and  up- 
wards. The  Defendants  said  that  one  of  the  Defendants  had  oeca> 
monally  had  interviews  with  Messrs.  Damson  ^  Co.  to  obtain  infor- 
mation with  respect  to  the  payment  of  the  annuity  by  the  Plaintiff, 
but  not  as  the  attomies  or  solicitors  of  the  Defendants,  or  either  of 
them ;  and  that  the  last  of  such  interviews  took  place  in  August, 
'  1842.  The  Defendants  said  they  did  not  know,  and  could  not  an- 
swer, as  to  their  information,  belief,  or  otherwise,  whether  Messrs. 
Dawson  ^  Co.  had  &c.  [following  the  interrogatory  as  to  entries, 
letters,  &c.],  or  whether  thereby  the  truth  of  the  alleged  matters 
would  appear ;  and  save  as  aforesaid  the  Defendants  denied  that  any 
such  books  or  letters  were  then  in  the  possession  or  power  of  the  De- 
fendants, or  either  of  them ;  and  they  did  not  know,  and  could  not 
answer,  as  to  their  information,  belief,  or  otherwise,  whether  such 
books  or  letters  were  then  in  the  possesion  or  power  of  Messrs. 
Dawson  ^  Co. 

Exceptions  for  insufficiency  of  the  answer  were  taken,  and  allowed 
by  the  Master. 

[    *102    ]        *Mr.  James  Parker^  for  the  Defendants,  in  support 

of  exceptions  to  the  Master's  report. 

The*Defendants  have  answered  to  the  utmost  of  their  knowledge ; 

and  it  will  be  new,  in  principle,  and  operate  with  great  severity  on 

Defendants,  if  they  shall  be  held  bound  to  seek  information  wherever 
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Plaintifi  may  suggest  that  it  can  be  found.  They  may  be  required 
to  search  for  the  Plaintiff's  eyidence :  in  a  question  of  pedigree, 
conid  the  Defendants  oe  compelled  to  examine  parish  registries, 
accessible  to  both  parties,  for  the  purpose  of  answering  when  parties 
were  baptized,  or  died  ?  The  information  sought  by  these  mterrog- 
atories  is  within  iiie  reach  of  the  Plaintiff,  by  subpoena  duces  tecum. 
Messrs.  JDawsan  ^  Co,  are  mere  witnesses.  The  connection  of 
solicitor  and  client  between  them  and  the  Defendants  has  long  ceased. 
This  fiict  distinguishes  the  present  case  from  Tayhr  v.  BundeU  (a), 
where  the  information  was  to  be  obtained  from  the  tiien  agent  of  the 
Defendant :  the  Lord  Chancellor  there  rests  the  right  of  the  answer 
expressly  upon  the  power  of  the  Defendant  to  give  it  (V) ;  and  being 
in  the  Imowledge  of  his  own  agent,  it  was  to  be  presumed  that  he 
could  ^ye  the  discovery.  In  this  case,  the  Defendants  have  no 
power  to  require  DawBon  ^  Co.  to  give  them  any  information  on 
the  alleged  circumstances.  In  CkrUtian  v.  Taylor  (e)^  where  the 
Plaintiff  and  Defendant  had  the  same  means  of  ascertaining  the 
particulars  required,  the  Court  refused  to  throw  upon  the  Defendant 
the  burden  of  procuring  the  information.  Farquharnon  v.  Balfour 
(d),  and  Fretman  v.  Faxrlie  (e).  The  solicitors  in  this 
case  Vere  also  solicitors  for  both  parties ;  and  disclosuro  [  ^03  ] 
at  the  suit  of  either,  would  be  a  breach  of  confidence. 

Mr.  TempUy  and  Mr.  Tripj^j  for  the  Plaintiff. 

The  Defendants  are  bound  to  shew,  at  least,  that  they  have  made 
some  attempt  to  acquire  a  knowledge  of  the  facts  in  question ;  for 
it  is  admitted  that  Messrs.  Bawion  ^  Co.  were  their  soUcitors  at 
the  time  of  the  transaction.  It  is  not  necessary,  in  this  case,  to 
say  what  the  rule  may  be  where  the  information  is  in  the  possession 
of  one  wholly  a  stranger. 

Yich-Chanoellob  ; — 
The  only  question  in  this  case  is,  whether  the  answer  going  only 

(a)  Cr.  &  Fh.  104  j  S.  C.  on  motlon^for  production,  1 Y.  &  Coll.  C.  C.  128. 
(i)  Cr.  ft  Ph.  113.  (c)  11  Bim.  401. 

id)  1 T.  ft  R.  190.  (t)  S  Her.  44. 


104  GAfiBB  or  OHAKOEBY. 

IMS^-Eadof  Cttengall  t.  S^mw. 

to  the  personal  knowledge,' m&riiiati<»y  and  belief  of  th^  DefendamtSy 
is  sufficient ;  or  whether  the  Defendants  ought  not  to  have  asoer^ 
tained,  or  made,  at  least,  an  attempt  to  ascertun,  by  inquiry  of  their 
late  solidtors,  what  are  the  facts  which  are^  made  the  subject  <^ 
charge  and  interrogatory.    I  think  it  must  be  taken  as  Emitted, 
that  Messrs.  Dawwn  ^  Co*  were  the  solicitors  of  the  Defendants, 
and  as  between  the  Plaintiff  and  the  Defendants,  the  questi(»i  of 
privilege  which  was  suggested  in  argument^  does  not  necessmly 
arise  (a)»    I  should  also  guard  myself  against  being  understood  to 
express  any  opinion  that  a  Defendant  is  bound,  in  all  oases,  to  seek 
information  which  is  equally  accessible  to  both  parties,  and  which 
is  not  either  in  his  own  possession  or  knowledge,  or  that    of  his 
agents,  or  of  persons  within  his  contrd,  or  for  whose  acts,  with 
reference    to    the    matter  in  question,  he  is  answerable.    Take 
for    example    the    case     put   in   argument: — ^I    da 
[  *104  ]    *not  think  that  the  Plaintiff,  calling  on  the  Defendant  to 
state  whether  a  person  did  (nr  not  die  on  a  certain  day,  as 
a  general  rule,  has  any  right,  in  order  to  procure  tiiat  information,  to 
reqmre  him  to  examine  the  parish  register.    But  how  does  the  csM 
stand,  regard  being  had  to  tiie  simple  fact,  that  Messrs*  Daw$on  ^ 
Co.  were  the  Defendant's  agents  !    Suppose  the  extreme  case  o£ 
the  vendor  of  an  estate  selling  it  throu^  his  agent,— the  whole 
matter  being  transacted  between  the  purchaser  and  the  vendor's 
agent, — ^and  suppose  the  agent,  by  gross  nusrepresentions,  to  induce 
the  purchaser  to  give  for  the  estate  a  price  ten  times  the  value*    If 
the  purchaser,  in  such  a  case,  filed  a  bill  to  have  the  transaction  set 
ande  on  the  ground  of  fraud,  it  could  not  be  sufficient  Amt  th# 
vendor,  by  his  answer,  to  say,  that  he  did  not  know  whether  his 
agent  made  such  false  representations  or  not.    The  sufficiency  of 
the  answer  would  be  at  once  tried,  by  inquiring  whether,  if  the  De. 
fendant  had  put  in  an  answer,  saying  that  he  had  been  informed  by 
his  agents,  and  believed  it  to  be  true,  that  such  misrepresentations 
were  made,  that  would  or  would  not  be  material.    In  the  case  of  a 
mere  witnesS|  the  statement  might  not  bind  the  Defendant ;  but  that 

(a\  See  I  MyL  &  K.  101. 
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which  an  agent  scud,  in  the  case  I  haye  supposed,  would  bind  his 
principal ;  and  for  that  reason,  the  admission,  that  the  Plaintiff  was 
informed,  and  believed  the  agent  did  make  the  misrepresentation, 
would  be  material.  It  is  impossible  the  Court  can,  in  this  case,  say 
that  the  letters  or  communications  T^ich  passed  between  the  Plain- 
tiff and  the  agents  of  the  Defendants  may  not,  if  admitted,  be  suf- 
ficient to  entitle  the  Plaintiff  to  a  decree. 

The  Defendants  are  bound  to  give  some  information  bj  their 
answer,  or  to  say  that  they  have  made  the  attempt  to  procure  it,  but 
have  failed.  It  is  not  sufficient  for  one  party,  acting  by 
his  agent  simply,  to  tell  the  *other  party  that  he  does  [  *105  ] 
not  know  what  his  agent  did.  I  proceed  on  the  ground, 
that  the  acts  of  the  agent  would  bind  the  principal ;  and  the  answer 
as  to  those  acts  may,  therefore,  be  material  evidence  for  the  Plain- 
tiff. I  think  the  point  is  not  new,  although  I  am  not  aware  of  any 
reported  case  upon  the  subject. 

It  was  said,  that  the  Plaintiff  might  himself  make  the  inquiries 
of  the  solicitors,  and  might  call  them  as  witnesses.  The  answer  to 
that  argument  is,  that  the  Plaintiff  is,  in  this  Court,  entitled  to  an 
answer  from  the  Defendant,  not  only  in  respect  of  facts  which  he 
cannot  otherwise  prove  ;  but  also  as  to  facts,  the  admission  of  which 
will  relieve  him  from  the  necessity  of  adducing  proof  from  other 
sources  (a). 

Ezeeptioiis  to  the  ACaster's  Report  oremilad. 


•MORLET  V.  CoOK.  [    •106    ] 


1842 :  17th,  19th,  and  28rd  Deoember. 

Vendor  and  purchaaer. — CondiUons  of  aale. 

A  condition  of  sale  was  that  in  case  the  purch  iser  should  raise*  objections  to  the  title 
which  the  Tendor  abonld  not  be  able  or  willing  to  remove  the  vendor  might  re- 
scind the  contract,  on  notice  and  repayment  of  the  deposit  to  the  purchaser ;  and 

(a)  See  Bnrtton  v.  Oamd,  2  Atk.  241  \   Finch  t.  Pindk,  2  Yes.  492. 

Vol.  n.  18 
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objcctioiis  not  deliyered  within  fourteen  days  after  deliveiy  of  the  abatract  to  ba 
treated  as  Wi^ed,  in  which  respect  time  was  to  be  essential  The  Durchaser  re- 
turned th&MMtract  with  queries  widiin  the  foarteen  da3rs,  and  the  venuor  auHWered 
the  qnerie^-  the  pachasers  on  the  same  day  objected  to  the  answers :  the  correspon- 
dence  on  the  subject  of  the  title  continued  for  several  weeks,  and  then  the  yendor 
gave  notice'  that  he  rescinded  the  contract : — Held, 
That  the  coiitinu&nce  of  the  treaty  for  the  completion  of  the  title,  after  the  first  oh* 
jection  of  ihe^purchaser,  was  a  waiver  of  the  condition  as  to  the  rescinding  of  the 

contract      ;    -. 

That  such  a  condition  of  sale  ought  to  be  discouraged ;  and  ought  not  to  reoeire  a 
construction^  oppressive  on  the  porchaser. 

That  the  vendbf  s  right  to  rescind  the  contract  under  the  condition  must  be  co-exten- 
sive with  the  purchaser's  right  to  object  to  the  title  under  the  same  condition. 

That  the  vendor  ^was  only  bound  bona  fide  to  deliver  an  abstract  of  such  title  aa  he 
had  at  the  lllme  of  delivering  it ;  and  so  long  as  the  condition  remained  in  force, 
was  not  boili}  to  deliver  any  supplemental  abstract  of  title  afterwards  acquired ; 
temhU,        ^" 

Whether  the.>|)eaefit  of  the  condition]  would  not  in  equity  be  forfeited  by  a  vendor 
who  dea^^y  delivered  an  imperfect  abstract  of  tin  title  wfaidi  he  had  at  the 
time  of  delivering  it  -,  quare. 

The  s&te'of  certidn  property,  and  amongst  the  rest  of  a  lease- 
bold  esUKe/Hras  announced  to  take  place  by  auction,  on  the  14th  of 
January,  1841,  according  to  stated  conditions,  the  sixth  of  which  was 
as  follows V^That  the  vendor  of  the  freehold  will  deliver  to  the  pur- 
chaser an  Abstract  of  his  own  conveyance  ;  but  all  other  abstracts, 
or  the  inspection  of  any  other  deeds  or  documents,  or  other  evidence 
of  title  whatever,  that  may  be  required,  are  to  be  prepared  and 
obtained  at  the  puriehaser^  expense.  That  each  vendor  of  the 
leaseholds  will  deliver  to  the  purchasers  an  abstract  of  the  lease 
under  which  such  vendor  holds  the  premises,  and  such  purchasers 
shall  not  requbre  the  production  of  the  lessor's  title,  nor  the  produc- 
tion of  any  deeds  or  documents  in  any  of  such  leases,  or  intermedi- 
ate assignmentf  recited  or  referred  to,  nor  require  any  indemnity 
against  any  rents  or  covenants  to  which  the  premises  may,  with 
others,  be  subject  or  liable  to  ;  and  the  production  of  the  last  receipt 
fer  ren((  shall  be  conclusive  evidence  that  the  coveiMints  contained 
;  /jn  the  levtses  hafie  been  fulfilled.  All  'attested,  oflScfal, 
[  *lt)7  3  ^^  other  copies  or  ^extracts  from  deeds,  wills,  or  other 
docad(^nt8,'and  all  de«db  ^f  eov^naot  fer  therpmluction 
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of  title-deeds  or  docaments  as  respects  all  the  lots,  $re  to  be  pre- 
pared at  the  purchaser's  expense.  la  any  case  where  the  title 
cteeds  relate  to  other  property,  the  vendor  will  retain  the  same, 
aod,  if  required,  covenant  for  their  production.  And  in  case  any 
of  the  purchasers  shall  raise  objections  not  herein  provided  for,  and 
which  the  vendors  shall  not  be  able  or  willing  to  remove,  the  ven- 
dors shall  be  at  liberty  to  rescind  the  contracts,  by  writing  under 
tiieir  hands,  on  repaying  to  such  purchaser  or  purchasers  his  or  her 
deposit,  without  interest,  costs,  or  further  compensation,  and  all  ob« 
jections  not  made  in  writing  and  delivered  to  the  vendors'  solicitors 
within  fourteen  days  after  the  delivery  of  the  abstract  shall  be 
treated  as  waived ;  in  this  respect  time  shall  be  deemed  the  essence 
of  the  contract. 

On  the  25th  of  January,  the  vendor  delivered  an  abstract,  which 
was  returned  with  queries  on  the  6th  of  February.  The  abstract 
was  re-delivered,  with  answers  to  the  questions  on  or  before  the  17th 
of  Febmaiy,  and  on  the  17th  of  February  the  purcl^aser  objected  to 
the  answers  as  insu£Scient.  A  correspondence  on  ^e  subject  then 
took  place  between  the  parties,  and  continued  until  the  25th  of 
March,  when  the  vendor  giving  some  further  explanation  respecting 
the  title,  in  a  letter  to  the  solicitor  of  the  purchaser,  added — ^^  If 
your  client  is  unwilling  to  complete  the  purchase  with  the  above 
answers,  I  must  avail  myself  of  the  power  contained  in  the  6th 
condition  of  the  above  particulars  of  sale,  to  rescind  the  contract." 

On  the  2l8t  of  May,  1841,  the  purchaser  filed  his 
bin  ^bgainst  the  vendor  for  a  specific  performance  of    [    TL08    ] 
the  contract  of  sale  (a).    On  the  hearing, 

Mr.   Teedj  and  Mr.   BUion,  for  the  Plaintiff,  argued  that  the 

(a)  The  biU  chaiged  the  Tender  with  fraud  in  net  stating,  io  his  abstract,  deeds 
wUch  he  had  and  which  would  have  removed  objections.  It  was  not  argued,  that  this 
frame  of  the  record  precluded  relief  on  the  simple  ground  of  contract  (as  in  WhUworih 
1.  Oaugain,  1  Cr.  ft  Ph.  833).  The  vendor  said  he  had  road.o  out  the  best  title  in  his 
power.  This  was  immaterial  to  the  principal  point  of  coostruction  on  which  the  case 
is  reported.[l) 

[1]  Notes  IkZ.  tioih%  ^ap^  of  Tanner  v.  Smith,  10  Sim.  R.  41S,  vol.  IS  ef  this 
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vendor  having  continned  the  treaty  beyond  the  time  specified,  and 
thereby  led  the  purchasers  into  farther  expense,  in  anticipation  that 
the  contract  would  be  fulfilled,  could  not  afterwards  avail  himself  of 
the  6th  condition,  and  retire  from  the  contract.  Tanner  v.  Smith 
(a)  ;  Page  v.  Adam  (6)  ;  CutU  v.  Thody  (c) ;  Hodsan  v.  Btll(dy 
Mr.  Sharpe^  and  Mr.  Glaese^  for  the  Defendant,  insisted  upon 
the  plain  and  district  terms  of  the  6th  condition,  enabling  the  vendor 
to  rescind  tho  contract.  WUliama  v.  JEdward»  (0)  ;  Bennett  v. 
Fowler  (/) ;  JSainsbury  v.  Jones  (j).  The  point  did  not  call  for 
decision  in  Tanner  v.  Smith. 


Vicb-Chancellor  : — 

The  Plaintifif  has  in  this  case  insisted,  that  according  to  the  judg- 
ment of  the  Vice- Chancellor  qf  JEnglandy  in  Tanner  v.  Smithy  upon 
a  condition  very  similar  to  the  present,  the  vendor  must  at  once  elect 

between  one  of  two  courses,  when  objections  to  the  title 
[    •109    ]     are  taken ; — 'first,  waive  his  right  to  insist  upon  the 

condition  enabling  him  to  rescind  the  contract;  or, 
secondly,  put  an  end  to  the  contract,  and  thereby  relieve  the  purcha. 
ser,  as  well  as  himself,  from  the  pendency  of  it.  On  behalf  of  the 
vendor  it  was  argued,  that  the  question  of  the  effect  of  the  condition 
did  not,  in  fact,  judicially  arise  in  the  case  of  Tanner  v.  Smith;  the 
bill  in  that  case  having  been  brought  by  the  vendor,  who  could  not 
have  insisted,  by  his  own  bill,  upon  exercising  his  right  to  rescind 
under  the  condition.  My  own  impression  (having  been  counsel  in 
the  appeal  motion)  is,  that  the  question  did  distinctly  arise,  and  that 
it  was  decided  by  the  Vice- Chancellor  in  the  way  which  the  Plaintiff 
has  contended.  The  argument  for  the  purchaser  in  that  case  was, 
that,  under  the  condition  in  question,  the  vendor  had  a  right  to 
rescind  the  contract  at  any  time  before  the  decree,  and  that  it  would 
be  unjust  that  a  vendor  retaining  such  a  right  should  keep  the  depout. 

(a)  10  Sim.  401.  (6)  4  j^^^^  ^^ 

(e)  V.  C.  England,  8rd  December,  1S42.  {d)  2  Beay.  17. 

{€)  2  8im.8a  (/■)  a  Bear.  802. 
{g)  Id.  462. 
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The  Vtce-ChaneeUar  held,  that  the  vendor  was  not  in  a  position  to 
rescind  the  contract.  He  said  the  condition  was  waived  by  the 
vendor,  and  he  granted  the  injunction  to  restrain  the  action  for  the 
recovery  of  the  deposit,  thereby  deciding  against  that  construction 
of  the  condition  for  which  the  vendor  now  contends  (a).  It  was 
with  reference  to  that  argument  that  Lord  Cottenham 
*8aid,  ^^  This  case  shews  the  inconvenience  of  hearing  the  [  *110  ] 
merits  of  a  cause  upon  motion;"  and  he  said,  that 
whether  the  vendor  did  or  did  not  retain  the  right  to  rescind  the 
contract,  (not  having  rescinded  it  upon  the  first  objection),  he  had 
reserved  to  himself  the  right  to  contend  that  ho  was  in  a  position  to 
rescind  the  contract  to  the  latest  moment ;  and  that  it  would  be 
unjust  to  allow  a  vendor  in  such  circumstances  to  keep  the  purcha- 
ser's money  in  his  bocket.  Lord  Cottenham*i  judgment,  however, 
neither  overruled  nor  disapproved  of  the  Vice-Chancellor^ i  opinion 
of  the  construction  and  effect  of  the  condition. 

The  case  of  Page  v.  Adam(h)  at  the  Bolls,  which  was  cited  for 
the  Plaintiff,  may,  perhaps,  raise  a  question  whether  Lord  Lang- 
dale  agrees  with  the  Vtce-ChaneeUar  in  the  construction  of  the  con- 
dition as  expressed  in  Tanner  v.  Smith.  The  Vtee-ChaneeUor 
held,  that  a  treaty  and  correspondence  between  the  vendor  and  pur- 

(a)    Dnring  the  argnment  of  Tanner  ▼.  Smith,  15th  January,  1840,  the  Vie^Chan- 
cellar  oj  England  haying  expressed  an  opinion  to  the  effect  which  is  reported  (10 
Sim.  411),  that  when  objections  are  deliyered,  the  vendor,  nnder  the  7th  condition 
lad  then  the  opportunity  of  deciding  whether  he  was  able  and  willing  to  remoye 
6em,  the  following  obseryaUons  passed  :— 

Bfr.  Jaeob.^-The  vendor  may  deliver  a  supplemental  abstract,  which  may  fail  still 
to  make  out  his  title. 

Vicb-Chancelloji. — It  seems  to  me  a  condition  which  is  capable  of  being  exer- 
eised  at  one  time  only,  when  objections  are  delivered  and  the  vendor  says — ^*  I  am 
lUeand  willing  to  remove  them,'*  he  cannot  afterwards  rescind  the  contract. 

Mr.  Jacob. — If  be  at  that  time  thinks  himself  able,  and  proves  not  to  be  able 
nay  he  not  afterwards  exercise  the  option  ? 

Vice-Chahcxllor. — My  opinion  is,  that  the  7tb  condition  appUes  to  the  mode 
in  whteh  the  vendor  chooses  to  deal  with  the  objections.  If  he  says  that  he  is  able 
and  willing  to  remove  them,  he  is  excluded  at  any  time  afterwards,  whether  upon 
the  same  objections  or  future  objections,  from  availing  himself  of  that  condition  to 
rescind  the  contract  on  the  gronnd  that  he  is  not  able  or  willing.    Bepr.  MS. 

(&)  4  Beav.  909. 
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chaser,  after  the  first  object  taken,  with  a  view  to  complete  the  titie, 
waa  a  wuver  of  the  conditioa.  It  waa  not  meaat,  ia  ^age  y.  Adaimf 
to  decide  that  the  vender  could  take  the  condition  i^r  he  had 
waived  it ;  and  the  cause  rather  points  to  the  concludon,  that  Lord 
Langdale  did  not  consider  the  treaty  and  correspondence  as  neces- 
sarily a.  waiver ;  and  his  observations  about  the  good  faith 
[  *111  ]  of  the  proceeding  on  the  part  of  the  vendor,  'point  11i» 
same  way.  In  that  case,  an  abstract  waa  delivered  and 
returned  in  due  time  with  observations  and  queries.  Answers  to 
the  queries  were  returned.  Upon  these  answers,  observations  were 
made  ;  and  it  was  with  reference  to  these  last  observations  that  the 
vendor's  solicitors  claimed  a  right  to  rescind  the  contract :  that  case, 
would  rather  impeach  than  confirm  the  authority  of  Tanner  v. 
Sffdth, 

If,  however,  I  am  to  follow  jTanner  y.  SmUh^  I  can  only  do  so  by 
rejecting  the  second  part  of  the  Plaintiff's  argument  in  which  (for 
some  purpose  of  this  suit)  he  imputed  fraud  to  the  vendor  in  the  sup- 
pression of  part  of  his  abstract.  It  was  said  that  the  vendor  was 
bound  to  furnish  the  purchaser  with  a  perfect  abstract  of  his  title  ; 
and  that  the  vendor  was  not  bound  if)  deliver  his  objections  until 
such  perfect  abstract  was  delivered,  Hobson  v.  Bdl  (a)  ;  that  in  thiq, 
case  a  perfect  abstract  had  not  been  delivered  ;  and,  therefore,  that 
the  time  for  delivering  objections  had  not  yet  expired. 

If  by  the  expression  "  perfect  abstract"  is  meant  the  most  perfect 
abstract  in  the  vendor's  possession  (act^sj  or  conptruqUve).  at  the  tique 
of  his  delivering  it,  I  should  probably  accede  to  the  Flaintiff'a  argu- 
ment ;  for,  undoubtedly,  a  Court  of  equity  would  not  permit  a  vendor, 
who  had  a  good  title,  and  the  means  of  shewing  such  title  on  his  ab- 
stract fraudulently  to  deliver  an  in^perfect  abstract  to  ^hicb,  objj^tioM^ 
would  necessarily  be  taken ;  and,  upon  these  objectiona  being  taken, 
avail  himself  of  his  own  fraud  to  avoid  his  contract,  under  the  condi- 
tion. In  any  other  sense  of  the  words  *^  perfect  abstract,"  I  should 
have  difficulty  i^  following  the  ajcg^ment.  A  perfect,  ah^ 
[  ^12  }    itra^  iQ^  the  Gitriot  sense  oi[  the  tenii  would  *ihew  a  good 

(a)  SBetT.  17. 
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title ;  imt  the  eondltions  clearly  mean  to  ptovide'ftr  the  case  of  an  ab- 
atnct  not  iBiiewbg  a  good  title. 

Itia  dear,  hoirever,  that  it  was  not  in  any  qnalified'eense  of  the 
term  that  the  expression  ^^  perfect  abstract"  was  'used  in  airgnment. 
The  argument  was  that  the  Tender  had  been  guilty  of  a  fraud  (de- 
priving kirn  of  the  benefit  of  tlA  condition  in  question),  because  he 
had  withheld  ifrom  the  rpurohaser  a  polioy  of  assurance  and  a  con* 
Te jance  ef  the  equity  of  ademption  of  the  purcfaasod  premises,  both 
of  which  -mire J  ez  concessb,  obtained  bjr  him  in  the  month  of  Mat^b^ 
1841.  Now  it  iappears  to  me  impossible  to  hold  that  the  vendcMr  was 
under  an  obligation  "to  deliver  thetoe*  documents,  if  the  argument  de* 
rived  from  iPcamar  t.  Smith  be  right.  l%e  vendor  cannot  be  bound 
to  do  mo!re  than,  bona  fide,  deliver  such  abstract  of  titie  as  he  hsis  at 
tbe  time  of  deUvering  it,  if  (as  the  purchaser  contended)  the  effect  of 
doing  mbre  towards  tiie  completion  of  the  title,  in  answer  to  the  pu^ 
chaser's  requiation,  is  to  have  the  effect  of  a  waiver  of  any  condition 
ofsde. 

It  was  atteiKnpted  to  reconcile  ihe  argument  I  have  adverted  to, 
with  Taimer  v.  Smithy  by  saying,  that  the  days  within  which  the  pur^ 
chaser  was  bound  to  take  his  objection  mudt  be  computed  from  the 
time  when  a  perfect  abstract  Wtts  delivered ;  and  thiit,  if  the  vendor 
made  any  addition  to  the  abstract  first  delivered,  a  new  period  of  four- 
teen days  would  run  in  the  purchaser's  fiavour,  from  the  time  of  de- 
Evering  snch  addition,  ll^at  the  purchaser  must  be  at  liberty,  ^fter 
addition  to  the  abstract,  to  take  new  objedtions  to  the  title,  (at  Icadt 
to  the  extent  of  objections  arising  upon  or  oUt  of  the  additioniLl  mat- 
tar)  ,  cannot  be  disputed.  But  if  I  am  to  understand  the 
purchaser  as  "adc^itting  ihat  erery  answer,  *(not  being  [  ^18  ] 
sserely  argumentative)  which  the  vendor  ^versto  tiie 
purchaser's  requisition,  and  to  tiiat  lengtii  the  argument  went,  is  to 
be  considered  as  an  addition  ix>  the  ori^nal  dbstradt,  giving  the  pur- 
cbaaer  under  the  Audition  of  Sale  a  new  period  of  fourteen  days, 
wi^lmi'whic^  to  take  obj^ctiotis  to  the  abstract  originally  delivered,  I 
CtfdMt  but'tidnk  tixat  Tatmer  t.  SmUhk  given  Up  altogether  by  tihte 
taqgutaent ;  ftr,  if  tbe  conditions  ikre  held  to  apply  lio  Aat  new  state 
tf>^M[iliiMttices,«o  is  to  ^  or  ratiMrlimit'lhepurMiaMr  tothe 
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fourteen  days,  prescribed  by  the  conditions  for  taking  objections  to 
the  title,  it  appears  to  me  irresistibly  to  follow,  that  the  vendor  must 
have  a  new  right  to  rescind  the  contract,  upon  the  new  objectiona 
being  taken.  So  long  as  the  purchaser's  right  to  object  to  the  title 
upon  the  footing  only  of  the  conditions  of  sale  is  claimed,— fK).  long 
the  right  of  the  vendor  to  rescind  th%  contract  under  the  same  conr 
ditions  in  answer  to  the  objections  must  remain.  Those  who  rely 
upon  Tanner  v.  Smithy  must,  for  the  purposes  of  their  argument, 
contend,  that  the  vendor  in  this  case  had  delivered  his  abstract ;  or, 
at  least,  that  whatever  the  rights  of  the  purchaser  might  be,  the  ven- 
dor was  estopped  from  saying  he  had  not  delivered  an  i^stract, — 
that  by  treating  for  the  completion  of  the  titie,  after  objections  taken, 
he  had  waived  his  right  to  rescind  under  the  condition,  and  that  all 
parties  were  consequently  remitted  to  the  ordinary  rules  of  a  Court 
of  equity,  in  reference  to  questions  of  title,  unfettered  by  the  par- 
ticular conditions  of  sale. 

I  shall,  therefore,  pass  by  the  imputed  fraud,  and  return  to  the 
consideration  of  the  actual  position  of  the  parties  in  tins  case. 

Upon  many  of  the  possible  cases  alluded  to,  I  need  not 
[  *114  ]  express  a  decided  opinion.  I  agree  that  a  vendor,  ^  a 
case  like  the  present,  is  bound  to  deliver  the  best  abstract 
that  he  can  ;  and  a  Court  of  equity  would  not  do  a  very  violent  act 
in  holding,  that  a  vendor  who,  under  conditions  of  this  Idnd,  having 
a  perfect  abstract,  fraudulently  delivered  one  which  was  imperfect, 
had,  by  such  fraudulent  breach  of  the  conditions  on  his  part,  forfeit- 
ed the  benefit  of  the  conditions  in  his  favour. 

No  question  however  can  arise  upon  that  point,  because  it  is  not 
suggested,  that  the  vendor,  at  the  time  he  delivered  Ins  abstract,  waa 
in  the  possession  of  any  better  or*  other  abstract  than  that  which  he 
delivered.  Nor  is  it  necessary  I  should  say  in  what  manner  the 
Court  would  deal  with  a  case  in  which  a  vendor  acting  bona  fide 
should  deliver  a  second  abstract  (properly  so  called)  after  objections 
taken  to  a  first  abstract.  For  the  purposes  of  the  present  case,  I 
assume  that  the  abstract  delivered  by  the  vendor,  was  his  abstract 
of  title,  or,  at  least,  that  he  is  not  in  a  condition  to  say  that  it  was 
not.    The  case  is  then  reduced  to  the  same  pomt  which  arose  in 
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Tanner  y.  Smith ;  namely,  an  abstract  deliyered, — objections  taken 
to  it  by  the  purchaser, — answers  (not  merely  argumentative)  to  the 
purchaser's  requisitions,  famished  by  the  vendor,— and  a  correspon- 
dence and  treaty  between  the  vendor  and  purchaser  continued  down 
to  the  25th  March,  upon  the  footing  of  the  vendor  proceedin;;  to 
complete  his  title.  The  question  is,  whether  such  correspondence 
and  treaty,  after  the  first  objections  were  delivered,  is  or  is  not  a 
wwver  of  the  6th  condition, — which  involves  the  preliminary  ques- 
tion, whether  the  6th  condition  is  not  confiaed  to  the  objections  first 
taken  after  the  abstract  is  delivered.  I  cannot  say  that  the  lan- 
guage of  the  6th  condition  imperatively  decides  the  question.  Nor 
can  it,  on  the  other  hand,  be  denied  that  the  language 
of  the  6th  condition  *is  consistent  with  the  construction  [  *115  ] 
put  upon  it  in  Tanner  y.  Smith,  or  that  such  construction 
reaches  the  reasonable  and  probable  intention  of  the  parties.  Nor 
am  I  prepared  to  say,  that  the  interests  of  a  purchaser  might  not  in 
many  cases  be  best  consulted  by  a  difierent  interpretation  of  the  con- 
dition ;  nor  that  a  skilful  practitioner  may  not  in  all  cases  by  the  ad- 
dition of  a  few  words  in  his  answer  to  objections  to  title,*such  for  in- 
stance as  ^^  without  prejudice,"  obviate  the  effect  of  the  rule  laid 
down  in  Tanner  v.  Smith,  But  I  am  bound  to  come  to  that  conclu- 
non  which,  with  reference  to  the  majority  of  cases,  appears  most 
consonant  to  justice.  Proceeding  upon  that  principle,  I  have  no 
hesitation  in  saying  that  I  think  conditions  of  sale  like  those  before 
me  (the  meamng  of  which  no  purchaser  knows  until  ex  post  facto 
decisions  of  a  Court  of  justice  informs  him  of  it)  ought  to  be  dis- 
couraged, and  that  I  am  but  offering  such  discouragement  by  pat- 
ting a  strict  construction  upon  them  in  fayour  of  a  purchaser,  and 
by  holding  that  they  are  not  to  haye  a  construction  which  might  sub- 
ject purchasers  to  a  great  expense  and  inconvenience  at  the  mere 
will  of  a  yendor ; — ^that  the  6th  condition  in  this  case  ought  to  have 
that  construction  which  the  Vice-Chancellor  put  upon  a  similar  con- 
dition in  Tanner  v.  Smith  ; — that  a  treaty  between  the  yendor  and 
purchaser  for  the  completion  of  the  title  by  the  former,  after  the 
purchaser's  objeetions  have  been  taken  to  the  abstract,  ought  to  be 
Vol.  n.  14 
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deemed  a  waiyer  of  that  condition ; — and  tbat  in  eqm<7y  as  at  lair, 
the  condition  once  waived  is  gone  for  ever. 

I  have  reason  to  know  that  the  Vtce-Chtmedlar  remains  of  the 
opinion  correctlj  attributed  to  him  in  Tanner  v.  Smithy  and  that  he 
intended  to  re-assert  the  same  opinion  in  the  late  case  of  OutU  ▼• 
Thody. 


[  nie  ]  •Curd  v.  Curd. 

1842:  Dec.  22. 

Motion  under  the  5th  Order  of  the  9th  of  May,  1889,  for  special  AocoiintB  and  inqui- 
ries,  not  merely  preliminary  to  the  dedsion,  at  the  hearing,  of  the  qaestiona  in  the 
can«e,  bnt  inToIving  the  decision  of  some  of  thofte  questions,  refused. 

A  SUIT  by  one  of  several  residuary  legatees  against  the  widow, 
who  was  a  devisee  in  trust  of  the  real  estate,  and  executrix,  charg* 
bg  various  acts  of  neglect  and  default,  and  praying  that  the  ae* 
counts  migKt  be  taken,  and  new  trustee^  appointed.  The  answers 
admitted  tiiat  the  Plaintiff  was  a  residuary  legatee. 

Mr.  Cooke  J  for  the  Plwntiff,  moved  under  the  Order  V.  of  the 
9tli  of  May,  1839,  for  a  reference  to  take  an  account  of  the  personal 
estate  of  the  testator  come  to  the  haioidd  of  the  executrix,  and  of  her 
disposition  thereof,  and  of  the  outstanding  personal  estate,  with  a 
direction  to  distinguish  such  parts,  the  use  whereof  was  not,^— from 
such  parts  the  use  whereof  was,-^snecifically  bequeathed  to  the  De* 
fendant ;  and  what  had  becoiifie  thereof  respectively ;  and  to  take 
an  account  of  the  testator's  debts,  (Jec.  ;  and  an  account  of  the  pro- 
fits made  by  the  Defendant,  from  the  carrying  on,  by  her,  of  the 
testator's  trade  ;  and  of  the  parts  qf  the  real  and  personal  estate 
used  by  her  in  carrying  on  th6L  tame  ;  and  to  inquire  whether  the 
Defendant  had,  for  any  and  what  time,  maintained  and  educated  the 
testator's  children ;  and  to  take  an  account  of  the  real  estate,  and 
of  the  rents  and  profits  received  by  the  Defendant ;  and  of  the  firee- 
hold  or  leasehold  estate  sold,  and  when,  and  to  whom,  and  for  what 
sums  of  money,  and  when  received.    And  what  children  of  the  tea- 


CASES  IN  CHANCERY.  IIT 

1849.*-Card  t.  Cord. 

tfttor  were  liying  at  his  decease ;  and  whether  any,  and  which  of 
them,  attained  the  age  of  twenty-one ;  and  when  the  youngest  at- 
tamed  twenty  one ;  and  which  of  such  children  had  died  since  the 
death  of  the  testator ;  and  if  sons,  whether  they  attain- 
ed that  age  ;  and  if  'daughters,  whether  they  attained     [  *117   ] 
that  age  or  were  married,  and  who  were  their  legal  perso- 
nal representatives ;  and  whether  any  of  such  children  died  intestate 
as  to  his  interest  in  the  testator's  real  estate  ;  and  whq  is  entitled  to  the 
interests  of  such  deceased  children  in  the  real  estate,  either  as  devi- 
sees or  heirs-at-law  of  such  deceased  children  respectively ;  and  whe- 
tbei  the  Defendant  had  laid  out  any  and  what  part  bf  the  capital  of 
the  estate  in  the  purchase  of  any  and  what  leasehold  premises,  or  in 
the  erection  of  any  and  what  bculdings  thereon,  or  on  any  part  of 
the  testator's  estate  ;  and  of  the  rents  and  profits  thereof  received 
by  the  Defendant. 

Mr.  Leuna  opposed  the  motion,  as  involving,  if  granted,  a  de- 
cision of  questions  in  the  cause ;  and,  therefore,  not  merely  prelimi- 
nary to  the  decision  of  such  questious. 

The  cases  cited  were,  Topham  v.  Lightbody  (a),  and  the  cases  there 
cited ;  Sbroiher  v.  Button  (h)  ;  and  Ttague  v.  Bicharda  (^[l]* 


The  Yicb-Chancellob,  after  shewing  from  i^e  pleadings,  that 
the  greater  part  of  the  inquiries  specified  in  the  notice  of  motion 
oould  not  be  directed  without  assuming  points  in  dispute  in  the 
cause,  refused  to  direct  any  inquiries,  except  as  to  what  children  of 
the  testator  were  living  at  his  decease ;  and  which  (if  any)  of  them 
had  since  died ;  and  who  were  their  personal  representatives. 

(a)  Vol  L,  p.  2S9.  (6)  10  Sim.  288.  {e)gll  Sim.  46. 

[1]  In  Strotber  v.  Dnttoo,  10  Sim.  28S,  it  wai  held'  tM  under  the  6th  order  of 
Hay,  1839,  the  court  will  order  preliminary  accoonta  to  be  taken,  althoogh  the  canae 
haa  been  aet  down  for  a  hearing.  Bat  in  Meinertzhagen  v.  Davia,  10  Sim.  289,  the 
Viee  Chancellor  held,  that  the  court,  nnder  tbia  order,  would  not  direct  preliminary  in- 
qniriee  to  be  niade  nnleaa  it  waa  plain  that  they  woald  be  dirocted  at  the  hewing,  aid 
would  be  biodmg  on  the  parties  to  the  anit.    Sae^tlae  llro  ntet  pagw,  118, 119. 
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Brebzb  V.  Ekqlish. 

1843 :  2nd  and  8rd  March. 

Motion  for  inquiries,  as  preliminary,  ander  the  5th  Order  of  the  9th  of  Maj  1839, 

refosed,  where  the  necessity  of  the  inquiries  would  depend  upon  a  certain  effect 

being  giren  to  a  will  of  difficult  construction. 

Mr.  Elderton  moved,  on  behalf  of  the  Plaintiff,  under  the  Order 
V.  of  the  9th  of  May,  1839,  for  a  reference  to  inquire  "  whether 
A,^  in  the  pleading  named,  is  living  or  dead ;  and  if  dead,  when  be 
died,  and  whether  testate  or  intestate,  and  married  or  unmarried ; 
and  who  were,  and  are,  his  beirsat-law  and  next  of  kin,  and  legal 
personal  representatives ;  and  whether  the  Plaintiffs  B.^  and  (7., 
bis  wife,  or  the  Plaintiffs  i).,  and  J7.,  his  wife,  have  executed  any 
and  what  settlement  respectively,  affecting  their  interests  in  the 
hereditaments  in  the  pleadings  mentioned ;  and  also  whether  JP.,  in 
the  pleadings  in  this  cause  named,  is  alive  or  dead ;  and  if  dead, 
when  she  died,  and  whether  leaving  any  and  what  issue  ;  and  whe- 
ther the  said  F.  exercised  the  power  of  appointment,  alleged  to 
have  been  reserved  to  her  by  the  settlement  alleged  to  have  been 
executed,  of  her  interest  in  the  said  hereditaments." 

Mr.  J.  Hill  opposed  the  motion,  and  cited  Fro9t  v.  Hamilton  (a) ; 
Warner  v.  Moort  (6)  ;  and  Logan  v.  Bainei  (e), 

[The  argument  then  proceeded  on  the  question,  whether,  upon 
the  construction  of  the  will  under  which  the  parties  clumed,  the 
inquiries  would  or  not  ultimately  need  to  be  made.] 


[  •119  ]  •Vicb-Chancellor  : 

The  inquiries  asked  by  this  motion  may  or  may  not  be  ne- 

(a)  4  Dcav.  33. 

(6)  V.  C.  :Bngland,  22  July,  1841.    Foreclosure  suit    Motion  by  the  Plaintiff  for 
an  inquiry  who  wag  the  hcur-atlaw  of  the  mortgagor,  suggesting  that  it  was  doubt- 
fol  whether  a  Defendant  before  the  Court  in  that  character  was  the  heir.    Refused 
with  costs.    Bepr.  MS. 
(c)  10  Sim.  604. 
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cessary ;  but  that  question  the  Court  cannot  Gfetermine,  without,  in  the 
first  place,  deciding  upon  the  effect  of  a  will,  the  interpretation  of  which 
will  be  a  matter  of  much  difficulty,  and  is  open  to  very  great  argu- 
ment. I  shall  not  make  any  order  upon  the  motion,  but  reserve  the 
costs  of  it  until  the  hearing. 


CoLUNSON  V.  Ballard. 

1S42  :  aSrd  December. 

Inqairies  of  the  propriety  of  the  proceedings  proposed  to  be  taken  for  the  beneficial 
management  and  realization  of  the  estate  of  a  testator  or  intestate,  will  not  be  di- 
rected to  a  creditor's  salt. 

On  the  hearing  of  a  creditor's  suit,  a  decree  was  proposed  to  be 
taken,  which,  after  directing  the  usual  accounts,  proceeded  to  refer 
it  to  the  Master,  to  inquire  whether  it  would  be  for  the  benefit  of 
the  estate,  that  any  proceedings  should  be  taken  for  the  purpose  of 
completing  certain  buildings  which  the  intestate  had  entered  into 
covenants  to  erect  by  a  certain  time  ;  and  also  for  recovering  the 
possession  of  some  deeds  or  documents  relating  to  property  belong- 
ing to  the  estate  of  the  intestate. 

Mr.  Goodevej  for  the  Plaintiff. 

Mr.  F.  J.  Sail,  for  the  administrator,  said  that  both  of  the  par- 
ties in  the  cause  were  desirous  that  the  inquiries  should  be  made  in 
the  suit,  and  that  such  a  course  would  be  beneficial  to  the  estate, 
and,  therefore,  to  the  creditors. 


The  YicbChangellob  refused  to  direct  the  proposed 
inquiries,  and  said  that  they  would  be  improper  *in  a     [  *120  ] 
creditor's  suit,  the  only  object  of  which  was,  the  payment 
of  the  Plamtiff's  debt.    It  was  only  in  an  administration  suit,  in 
which  the  persons  interested,  as  the  residuary  legatees,  or  next  of 
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kin,  were  parties,  that  the  Court  interfered  with  the  proper  duties 
or  discretion  of  the  executor  or  administrator  in  the  control  of  the 
estate.  [1] 


PiNKBTT  r.  Wright, 

Stfa,  9th,  and  10th  Not.    drd»  10th,  and  19th  Dec. 

Tmst-fands  were  inyeated  in  the  parchase  of  transferrable  shares  in  a  Banking  Com- 
panj,  in  the  name  of  one  of  the  trustees,  who  executed  a  declaration  of  trusts  there- 
of, (the  rules  of  the  company  not  allowing  shares  to  stand  in  the  name  of  joint- 
owners  or  cestui  que  trusts).  The  trustee  was  also  a  proprietor  of  shares  in  his 
own  right  in  the  same  Company,  and  made  yarioos  sales  and  purchases  of  shares 
therein.  There  was  nothing  to  distinguish  which  were  the  individual  shares  held 
by  the  different  proprietors,  the  same  being  in  the  nature  of  capital,  expressed  by 
quantity.  The  trustee  contracted  to  assign  a  certain  number  of  shares  to  the 
Banking  Company  as  a  security  for  advances  which  they  made  to  him :  he  after- 
wards became  bankrupt. 

&2i,  that  the  trustee  must  be  presumed  to  have  transferred  or  pledged  such  sharea  a§ 
belonged  to  himself,  and,  so  far  as  he  had  shares  of  his  own,  not  to  have  transfer- 
red or  pledged  the  shares  of  his  cestui  que  trusts. 

That,  therefore,  the  cestui  que  trusts  were  entitled  to  so  many  of  the  shares  standing 
in  the  name  of  the  trustee  at  the  time  of  his  bankruptcy,  as  oonld  be  presumed  to 
be  identical  with  the  shares  in  which  the  tmst-fands  were  invested,  from  the  fiut 
that  such  a  number  of  shares  had  always  thenceforwaids  stood  in  the  name  of  the 
trustee. 

That  having  regard  to  the  deed  of  association,  the  Banking  Company  had  no  alien> 
founded  on  the  general  relation  of  partnership,  on  the  shares  of  a  proprietor,  in  re- 
spect of  a  debt  owing  by  the  proprietor  to  the  Company. 

That  the  right  which  the  directors  of  the  Banking  Company  might  have,  under  the 
deed  of  association,  of  withholding  their  approval  of  the  transfer  of  shares,  cannot 
be  exercised  for  the  purpose  of  previously  obtaining  payment  of  a  debt  due  to  tha 
Bank,  from  the  proprietor  whose  shares  are  proposed  to  be  transferred. 

That  the  equitable  title  of  the  cestui  que  trusts  to  the  shares  purchased  with  the 
trust-funds  was  perfected,  without  notice  to  the  Banking  Company,  by  the  execa- 
tion  of  the  declaration  of  trust  thereof. 

That  the  special  contract  by  the  proprietor  to  assign  his  shares  to  the  Banking  Com- 
pany, as  a  security  for  their  advances,  gave  the  Bank  a  lien  on  the  shares  then 
standing  in  the  name  of  ^e  proprietor,  of  which  he  was  the  beneficial  owner ;  and 
that  the  same  were  not  in  his  order  and  disposition  at  the  time  of  the  bankrap^ 
qr.    Semhle, 

[1]  See  EMehar  t.  fllevww»,8  Ham,  aS7. 
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Bt  a  settlement)  dated  the  Srd  of  April,  1828,  Francin  Johnson 
Tested  certun  foreign  stocks  in  John  Wright  and  Henry  Eobinsonj 
upon  trastSy  under  which,  the  Plaintiffs,  and  some  of  the  Defendants, 
were  benefieiallj  interested.  The  foreign  stocks  were,  in  March, 
1830,  conyerted  into  a  snm  of  21,000;.  Consols.  In  April,  1880, 
the  tmstees,  Wright  and  Bobinionf  at  the  instance  of 
JohnsoHy  sold  *oiit  5,0002,  stock,  part  of  the  sidd  trust  [  *121  ] 
funds  then  standing  in  their  names,  and  with  the  proceeds 
of  the  sale,  and  other  monies  voluntarily  added  by  Johnson^  purchas- 
ed 160  shares,  of  1007.  each,  in  the  capital  of  the  Provincial  Bank 
of  irdandj  which  were  transferred  into  the  name  of  Wright  alone, 
but  as  trustee  upon  the  trusts  of  the  settlement ;  and  the  certificates 
of  the  shares  were  at  the  same  time  indorsed  with  the  words,  ^  160 
Irish  Provincial  Bank  Shares.  Certificates.  Name  of  Jolm  Wright^ 
Esq.,  in  trust  for  F.  Johnson^  June  8th,  1840."  The  certificates 
of  the  shares  were  deposited  with,  and  remained  in  the  possession  of 
one  of  the  cestui  que  trusts.  On  the  9th  of  July,  1830,  Johnson^ 
Wrighty  and  Bobinson^  executed  a  declaration  of  trust,  indorsed  on 
the  settlement,  declaring  thit  Wright  and  Bobinsany  as  to  the  sum 
of  16,0002.  Consols,  residue  of  the  21,0002.  Consols;  and  Wright^ 
as  to  the  said  160  shares  in  the  Provincial  Bank  of  Ireland^  were 
tmstees  upon  the  trusts  of  the  settlement.  Johnson  died  in  1833, 
and  the  Defendant  Reynolds  was  his  executor. 

At  the  time  that  the  160  shares  were  purchased  upon  the  trusts 
of  the  settlement,  Wright  was  also  the  holder  of  other  shares  in  the 
Provincial  Bank.  Between  that  time  and  October,  1837,  the  num- 
ber of  shares  standing  from  time  to  time  in  WrighVs  name  varied 
from  upwards  of  700  to  225  ;  and  taking  into  the  calculation  125 
shares  transferred  by  Wright  to  Mr.  Muspratt^  in  August,  1836, 
and  re-transferred  by  Muspratt  to  Wrighty  in  August,  1837  (a 
transaction  explained  at  the  bar,  as  having  taken  place  for  a  nominal 
consideration,  to  qualify  Mr.  Muspratt  for  the  same  office,)  the 
number  of  shares  standing  in  the  name  of  Wright  at  the  latter 
period  was  much  smaller.  It  did  not  appear  that  any  change 
took  place  in  the  number  of  225  shares  in  the  name  of  Wright^ 
firom  October,    1837,  until  the    time  of  his   bankruptcy.       Ev- 
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[  *122  ]  ery  'original  share  in  the  Provincial  Bank  of  Ireland 
was  of  the  nominal  valae  of  100{. ;  and  the  holders  of 
shares  were  the  holders  of  proportionate  parts  of  the  capital  of  the 
Company :  the  particalar  shares  which  they  so  held  were  not,  how- 
ever, distinguishable  by  any  mark  or  number ;  and,  therefore,  when 
a  proprietor  sold  some  of  his  shares,  his  proportion  of  the  capital 
was  diminished  to  that  extent ;  but  there  was  nothing  to  identify  the 
individual  shares,  which  he  sold,  from  those  wUch  he  retained. 
The  Provincial  Bank  had  allotted  a  number  of  additional  shares  of 
lOZ.  each,  by  way  of  bonus,  to  the  original  shares :  no  question 
arose  respecting  the  additional  shares :  it  being  admitted  that  they 
would  follow  the  original  shares,  according  to  tho  result  of  the 
claims  thereupon. 

On  the  1st  of  January,  1840,  Wrightj  being  indebted  to  the  Pro- 
vincial Bank,  agreed  to  assign  100  shares  to  the  Bank,  by  way  of 
security.  The  agreement  to  this  effect  was  contained  in  the  fol- 
lowing letter : — 

"  To  the  Directors  of  the  Provincial  Bank  of  Ireland :  Gentle- 
men,— As  security  for  the  sum  of  4000Z.,  held  by  me  on  loan  from 
the  Bank,  I  hereby  oblige  myself  to  transfer  unto  the  name  of  any 
one  of  your  number,  whenever  you  shall  desire  it,  one  hundred 
shares  of  1002.  each  of  the  stock  of  the  Provincial  Bank  of  Irdandy 

now  standing  in  my  name. 

''John  WngW 

On  the  23rd  of  November,  1840,  Wright  and  his  partners,  who 
carried  on  the  business  of  bankers  in  London,  stopped  payment ; 
and  on  the  24th  of  November,  1840,  the  Plaintiff's  solicitor  gave 
notice  to  the  Provincial  Bank  of  the  claim  by  the  parties  interested 
under  the  settlement  of  the  3rd  of  April,  1828,  to  the 
[  n23  ]  said  160  shares.  On  *the  17th  of  December,  1840,  a 
fiat  in  bankruptcy  issued  against  Wright. 

The  bill  was  filed  by  the  parties  interested  under  the  settlement, 
against — the  trustees,  the  Provincial  Bank,  (by  It.  Murray,  their 
public  officer),  Blount,  Bunyan,  and  the  assignees  of  the  bankrupt, 
—praying  the  appointment  of  new  trustees  of  the  settlement,  and 
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that  the  said  160  shares,  and  32  additional  shares,  standing  in 
Wright 9  name,  might,  subject  to  the  lawful  provisions  of  the  deed 
of  association,  be  transferred  to  such  new  trustees ;  and  that,  if  nec- 
essary, the  interests  of  the  other  Defendants  in  the  shares  standing 
in  WrigMi  name,  might  be  ascertained  and  declared. 

The  claims  made  to  the  225  shares  (and  to  the  additional  or 
bonus  shares  belonging  to  the  original  shares)  standing  in  the  name 
of  Wright  at  the  time  of  his  bankruptcy,  by  the  several  parties  to 
the  suit,  on  the  pleadings,  and  at  the  bar,  were  as  follows : — 

The  Plaintiffs  claimed  160  shares,  as  having  been  purchased  with 
the  trust  funds,  and  beneficially  vested  in  them  by  the  subsequent 
declaration  of  trust  indorsed  upon  the  settlement. 

The  Provincial  Bank  claimed  a  specific  lien  upon  100  shares,  un- 
der the  agreement  expressed  in  the  letter  of  the  1st  of  January, 
1840,  for  securing  to  the  Bank  the  payment  by  Wright  of  4000{., 
owing  by  him  to  the  Bank ;  and  tho  Bank  also  claimed  a  general 
Hen  upon  all  the  shares  standing  m  Wright^i  name,  for  whatever 
might  be  due  from  Wright  to  the  Bank,  on  the  balance  of  accounts. 

The  Defendant  Bhufit  clumed  20  shares,  alleging, 
nhat,intheyearl825,rFn^A<^  Co.,  being  his  bankers,  [  *124  ] 
purchased  20  shares  with  money  in  their  hands,  belong- 
ing to  him  that  the  instalments  payable  in  respect  of  such  20  shares 
were  by  Wright  ^  Co.  sb  his  bankers ;  that  he  was  debited  with 
the  amount  of  those  instalments,  and  regularly  credited  with  the  divi- 
dends upon  the  shares,  in  his  accounts  with  Wright  ^  Co, ;  and 
that  Wright  was,  therefore,  a  trustee  for  him. 

The  Defendant  Bunyan  had  clamed  45  shares ;  but  disclaimed 
by  his  answer. 

The  assignees  of  Wright  submitted  that  all  the  shares  standing 
in  the  name  of  Wright  at  the  time  of  the  bankruptcy  were  in  his 
order  and  disposition ;  and  formed  part  of  his  estate  to  be  distribut- 
ed under  the  bankruptcy. 

The  points  taken  b  Uie  argument  appear  in  the  judgment. 

Vol.  n.  IS 
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Mr.  iSftoypf ,  and  Mr.  Wood,  for  the  Pluotifib,  cited  JEx  parU  Wat^ 
hms  («)  $  Ex  parte  Ord  (i)  ;  Dtmcan  t.  Chamberkq/n  (c) ;  Jog 
T.  CampieU  (d)  ;  JEx  parte  Eortvood  (e)  ;  Toj/Iar  y.  Phaner  (/)• 

Mr.    Zoundes^  Mr.  Chandleee^  and  Mr.  Smith,  for  DefendantB 

interested  under   the   settlement,  mentioned  JUebman  v.    Ear- 
oourt(jsi). 

Mr.  ]  PurviSy  and  Mr.  Siddell,  for  the  Defendant  Bhwxt,  Meux 
▼.  Bell  (4). 

[  •125   ]        •Mr.  fiiird,  for  Bunyow. 

Mr.  2Ve(7,  and  Mr.  Cooke,  for  the  assignees  of  the  bankrupt. 

Mr.  BuMull,  Mr.  ElmeUy,  add  Mr.  JVI^tZ,  for  the  Provincial  Bank. 
Fereday  y.  Wightmek  (t) ;  Cook y.  Black  (^  )  ;  Bignoldy.  Water- 
haui€(kXi  Clayton^e  can  (J) ;  Ex  parte  Muterman  (m)  ;  Ohitijf 
an  Oontraetey  p.  249—269;  Fox  y.  Clifton  (n);  Bunoan  y. 
Lowndes  (o)  ;  In  re  Oaldeoott  (p). 


The  Yiob-Ghakobllob:*— 

The  parties  m  this  cause  claim  to  be  entitled  under  specific  con- 
tracts bmdmg,  or  alleged  to  have  been  binding,  upon  Wright,  at 
ihe  time  of  his  bankruptcy,  to  the  number  of  280  shares  in  the 
Ptoyincial  Bank  of  L'eland ;  whilst  Wright,  at  that  time,  had  in 
fiust,  only  25  shares  standing  in  his  name.  Upon  the  225  shares 
so  actuiJly  held  by  Wright,  tiiere  are,  moreoyer,  the  claims  of  the 
Proyincial  Bank  itself,  and  the  assignees  of  Wright  i----^  B^, 

(a)  a  Mont  &  Ayr.  84S.  (b)  Id.  714. 

(c)  11  Sio.  128.  (tf)  1  4tfa.  4Ut  9iS. 

(«)  1  Mont  &  M'Arth.  16^.  ( /)  3  Han.  k  8eL  S98. 

\g)  a  Mer.  SIS.  (A)  Ante,  ToL  I.»p^  7S. 

(01B.AM7L45.  (>  )  Ante,  Tol.  I,  f.  890. 

(ib)  1  Man.  &  6el.  ass.  (/)  1  Misr.  S79;  a 

(»)  a  Mont  It  Ayr.  aO«.  (m)  S  Bing.  726^ 

(e)  a  Campb.  478.  (p)  8  M.,  D.  8t  De  G.  a||S8. 
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in  respect  of  their  alleged  lien,  as  partners,  on  fbe  shard  of  Wright 
in  the  concern,  for  the  amount  which  may  be  due  from  him  to  the 
partnenhip ; — and  the  assignees,  on  the  groand  that  the  .whole  225 
diares  were  in  the  order  and  disposition  of  Wright  at  jtihe  time  of 
lus  bankruptcy.  The  question,  therefore,  between  the  different  pat- 
ties arises,  in  what  order  they  are  to  stand,  as  between  Qfusb  other,  as^ 
sonnng  that  the  chum  of  the  assignees  can  be  ezcluded'by  tiie  other 
daimants.  ^ 

*I  shall  consider,  first,  the  cltum  of  the  assignees ;  and.  t  ^^  1 
having  excluded  that  claim,  as  I  think  (subject  to  the 
points  to  be  adverted  to)  it  must  be  excluded ;— secon<)ly,  I  shall 
ecmsider  the  claims  of  the  Plaintifi,  and  the  Bank,  as  between  eadi 
other,  reserrag  duiing  the  consideration  of  these  cliuma,  tte  e3dsting 
ehom  of  BUmnt ;  the  possible  effect  which  BimiyajC%  claim  may  have 
bad  upon  the  case ;  and  the  fact  of  the  transfer  of  ,126  sluures  by 
Wrigktj  to  MupraU  in  August,  1836 ;  and  the  transfer  of  12& 
shares  by  MuwpraU  to  Wright,  in  August,  1837.  Thirdly,  I  will 
doBsider  the  case  as  affected  by  the  eidsting  claim  o^  Bhu/ntj  the 
fcrmer  claim  of  Bimyany  and  the  transaction  with  Mugpratt. 

To  begin  irtth  the  claim  of  the  assignees.  It  was  adnutted,  and 
I  thkik  properly  admitted,  by  the  counsel  for  the  ascagnees,  that  if  a 
trust  under  the  settiement  of  1828  could  be  established  in  &vour  of 
jbe  Plaintiffii  upon  160  of  the  226  shares  now  remaiuing,  the  assign- 
ees oould  not  sucoessfblly  contend  that  such  160  shares  claimed  by 
the  Plaintifi  were  in  the  order  and  dispocdtion  of  the  bankrupt ;  and 
I  JSd  not  Understand  the  assignees  to  have  contended  that  the  redduei 
of  the  AareB  st^cBng  in  Wright^s  name,  after  satisfying  the  160 
daimed  by  the  Flaontiffi,  would  be  considered  as  in  the  order  and 
disporition  of  the  bankrupt,  as  agidnst  the  Bouk,  who  claim  then! 
tmdev  tike  letter  of  the  1st  of  January,  1840.  If  that,  point  is  con- 
tended for,  I  must  hear  counsel  upon  it.  Now,  with  respect  to  the 
160  shitres,  I  am  dear  that  the  trust  attached.  But  as  my  reasons 
for  00  concluding  will  appear  by  the  observations  I  make  upon  the 
elsffliB  of  the  Bank  m  competition  with  the  Plainti|b,  it  ii^ill  be  con- 
vei^nt  to  proceed  at  once  to  the  consideration  of  thai  case ;  for  it 
1M0,  IB  fiMt,  only  by  the  reference  to  the  argument  urged  by  the 
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[   ^127  ]    ^coansel  for  the  Bank,  that  the  assignees  made  a  case  at 

the  bar. 
With  respect  then  to  the  claim  of  the  Bank,--one  observation  pressed 
upon  me  was,  that  Wright  not  being  the  sole  trostee  of  the  settlement^ 
and  the  investment  not  being  authorised  bj  the  trusts  of  the  settle- 
ment, the  shares  could  not  be  considered  and  treated  as  bound  by 
that  settlement.  To  that  observation,  however,  which  applies  equally 
to  the  case  of  or4er  and  disposition,  I  can  give  no  weight.  The 
reason  for  using  the  name  of  Wright  alone  will  be  found  in  the  79th 
section  of  the  deed  of  settlement  of  the  Provincial  Bank  of  Ireland^ 
which  requires  that  shares  shall  stand  in  the  name  of  one  proprietor 
only,  though  others,  as  joint  owners,  cestui  que  trusts,  or  incumbran- 
cers,  may  have  an  interest  in  the  shares.  But  that  alone  can  give 
no  advantage  to  Wrighty  or  to  those  who  claim  under  him.  A  cestm 
que  trust  may  have  a  right  to  complain  of  an  irregularity  in  the  exe- 
cution of  a  trust,  and  may  repudiate  an  investment  not  authorised  by 
the  trust ;  but  the  trustee  who  made  the  investment  with  trust-money, 
and  for  the  purposes  of  the  trust,  cannot  arbitrarily  say  that  he  will 
claim  the  investment  as  his  own,  and  be  a  debtor  personally  to  his 
cestui  que  trust  for  the  breach  of  trust  he  has  committed.  In  this 
case,  it  is  perfectly  clear  that  160  shares  were  purchased  with  the 
trust-money,  upon  the  trusts  and  for  the  purposes  of  the  settlement^ 
and  that  Wright  had  bound  himself  to  hold  those  shares  upon  the 
trusts  of  the  settlement ;  and  some  of  the  cestui  que  trusts  were  parties 
to  the  transaction.  These  are  the  only  material  coniuderations  by 
which  the  question  I  am  now  considering  can  be  eflfected.  It  is  clear, 
as  against  Wright^  that  he  was  a  trustee  of  the  160  shares,  although 
there  was  an  irregularity  in  the  transaction ;  and  a  trust 
[  •128  ]  having  clearly  attached  on  the  •property,  that  property 
is  not  to  be  considered  in  the  order  and  disposition  of  the 
bankrupt  trustee. 

The  next  point  I  shall  consider,  which  also  involves  the  question 
of  order  and  disposition,  offers  more  difficulty,  or  rather  requires  more 
explanation,  than  that  which  I  have  just  adverted  to.  It  appears 
that  the  shares  in  the  capital  of  the  Bank  are  not, — as  in  the  case 
in  some  similar  concerns,  the  capitals  of  which  are  divided  into  trans* 
ferable  shares,— -distinguished  by  numbersi  or  otherwise,  from  each 
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other,  80  Hiat  a  person  beneficially  interested  in  shares  standing  in 
the  name  of  another,  may  be  able  to  say  which  specific  shares  are 
his  own.  The  ori^nal  shares  are  of  a  nominal  yalne :  1002.  each, 
and  each  shareholder  appears  in  the  books  of  the  Bank  only  as  the 
holder  of  a  certain  number  of  shares ;  that  is  so  much  of  the  capital 
in  the  concern.  But  as  if,  as  to  part,  he  is  a  trustee  ;  and,  as  to 
part,  the  beneficial  owner,  and  from  time  to  time,  he  buys  and  sells 
shares,  sometimes  holding  a  larger,  and  sometimes  a  smaller  number, 
— ^there  is  nothing  in  the  form  of  the  transfer,  or  in  the  mode  of  reg* 
istering  the  shares,  from  which  it  can  be  shewn,  that  he  has  sold  any 
one  specific  share,  rather  than  another.  The  case,  in  that  respect, 
resembles  that  of  a  person  who  may  purchase  stock  in  the  public 
fundSjOf  which  he  is  partiy  a  trustee,  and  partly  the  beneficial  owner. 
The  whole  is  blended  in  one  mass  in  the  books  of  the  Bank  of  Eng^ 
land'y  and  there  is  nothing  either  in  the  mode  of  entering  the  name 
of  the  holder  in  the  Bank  books,  or  in  the  form  of  the  transfer,  from 
which  it  can  in  any  way  appear,  whether  stock  which  he  may  sell  is 
his  own,  or  that  of  his  cestui  que  trust.  That  fact,  when  the  question 
arises,  must  be  determined  aliunde. 

Having  in  this  case  come  to  the  conclusion  that  the 
^60  shares,  purchased  for  the  trust,  were  in  the  first  in-  [  *129  ] 
stance  subject  to  the  trust,  I  have  no  hesitation  in  pre- 
suming, as  agunst  Wright  and  his  assignees,  that  the  shares,*  wluch 
in  the  interval  between  the  purchase  of  the  160  shares  and  Wright* $ 
bankruptcy  were  from  time  to  time  transferred  by  him,  were  shares 
wluch  he  lawfully  might  transfer.  Where  a  party  does  an  act  which 
may  be  lawful,  a  Court  of  justice  will,  even  in  favour  of  the  party 
doing  it,  intend  that  it  was  so,  until  the  contrary  is  shewn ;  and  a 
fortiori  will  the  Court  so  mtend  in  favour  of  a  stranger,  who  would  be 
injured  by  a  different  intendment.  If  20,0002.  Consols  were  standing 
in  the  name  of  a  party  who  was  trustee  of  one  moiety  and  beneficial 
owner  of  the  other  moiety,  and  that  party  were  to  sell  and  transfer 
10,000Z.  of  the  stock,  it  cannot,  I  think,  be  doubted  for  a  moment, 
that  a  Court  of  equity  would,  as  against  the  trustee  and  his  assignees 
in  bankruptcy,  hold  that  the  10,0002.  transferred  was  the  property 
of  the  bankrupt,  and  that  the  remainmg  10,0002.  was  not  the  pro* 
perly  or  m  the  order  and  disposition  of  the  bankrupt,  but  was  subject 
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to  the  trait.  Snmhr  obBerrationa  will  apply  to  the  olaiffl  of  iiia  Pro- 
vincial Bank  m  respect  of  dieir  lien,  nnder  flie  transacison  of  the  Irt 
of  January,  1840,  wluefa,  as  between  the  Bank  on  one  Ade,  and  die 
bankrnpt  or  his  assignees  on  the  otlier,  I  fliink  is  clearly  established ; 
and  I  conclode,  therefore  that  the  225  shares  standing  in  the  name 
of  the  bankrupt,  at  the  time  of  lus  bankruptcy,  were  not,  nor  were 
any  of  them,  in  the  order  and  disposition  of  the  bankrupt.  It  will  be 
remembered,  that  Cor  the  present  I  am  conridering  the  case  without 
reference  to  the  dium  of  Bhuntj  the  case  of  JBunyon,  and  die  trans- 
aotioD  with  MkupraU,  which  I  shall  hereafter  notice. 

The  next  point  I  propose  to  consider  is,  that  which  was 
[  *180  ]  rested  upon  the  relation  in  which  it  was  sud  that  *  WrigM 
and  the  Bank  stood  towards  each  other  as  partners.  It 
waasaid,  ttiat  Wright  as  a  proprietor  of  shares  in  the  Bank  was  a 
partner  with  the  other  proprietore  of  sharesH^that  by  the  general  rules 
of  law  which  regulate  the  rights  of  partners  mter  se,  persons  claiming 
an  interest  in  Wrighfa  shares  could  only  claim  such  interest  subject  to 
all  &e  equities  between  Wright  and  hn  partners ;  and  that,  by  such 
general  law,  without  any  Bpecial  contract,  the  money  owing  by 
Wright  to  the  Baid:  was  a  charge  or  lien  upon  his  interest  in  the  cap- 
ital of  the  concern,  which  would  justify  the  Bank  in  refusing  to  transfer 
Us  shares  until  ihe  debt  was  paid.  This  argument  I  have  had  little 
hentation  in  rejecting.  In  the  case  of  ordinary  partnerships,  a 
partner  can  retire  and  withdraw  his  capital  from  the  concern,  only 
upon  a  dissolution  of  the  partnership;  and  it  is  upon  taking  the 
general  partnership  account  between  the  parties,  that  the  rig^t  of 
setting  off  the  debt  of  each  partner  in  account  with  the  partnership 
arises.  The  essential  distinction  between  a  partnership  like  that  of 
the  Previncial  Bank  of  Ireland^  and  an  ordinary  trading  partner 
diip,  consists  in  the  power  and  privilege  which  by  the  provisions  ef 
the  deed  of  settiement  are  given  ta  a  proprietor  to  retire  and  with- 
draw his  csfntal  from  the  concern,  without  a  dissolution  of  the  part- 
nership, by  transferring  hi9  shares  to  another.  This  power  and 
privilega  constitute  very  nuun  inducements  to  the  invesbnent  of  cap- 
ital in  concerns  like  that  of  the  Provincial  Bank  of  j&riond,  and 
tiKteby  enable  tiie  soeiety  or  pnfnership  to  raise  a  capital  and 
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cany  on  tranflactioiis,  which  it  would  be  impraotioable  to  raise  or 
cany  on  npon  the  bans  of  an  ordinary  mercantile  partnership.  The 
eonsequences  which,  as  between  a  shareholder  and  the  Company, 
arise  by  operation  of  law  alone  upon  a  transfer  of  shares,  cannot 
therefore  be  inferred  from  those  which  attach  npon  the 
dissolntion  of  an  ordinary  partnership.  There  *  is  an  [  ^81  ] 
absence  of  that  analogy  between  the  cases  which  wonld 
support  socb  an  inference.  The  consequences  arising  upon  a  trans- 
fer of  shares  must  be  sought  for  in  the  provisions  of  the  deed  of  set* 
ilement,  or  in  some  rule  of  law  not  repugnant  to  those  pro?isioDS» 
Now,  after  a  perusal  of  the  deed  of  settlement  constitnting  the  Pro> 
Tincial  Bank  of  irdand^  I  have  come  to  the  conclusion,  that  a  rij^t 
like  that  clumed  by  the  Bank  in  this  case  against  the  PUintiffi^ 
would  be  repugnant  to  the  scope  and  provisions  of  the  deed  of  set- 
tlement, and  that  such  claim  cannot  be  sustained  except  by  qiecial 
contract.  In  the  absence  of  any  special  contract,  giving  the  Bank 
a  lien  upon  the  shares  of  a  proprietor  in  respect  of  money  Ittit  by 
the  Bank  to  such  proprietor,  I  am  satisfied  the  proprietor  must  be 
conmdered  and  treated  by  the  Court  as  any  stranger  who  might  bor- 
row money  of  the  Bank  in  the  course  of  their  (»rdinary  dealingp  as 
a  Bank  with  a  customer. 

In  order  to  explain  the  grounds  of  the  conclusion  I  have  stated,  I 
shall  notice  shortly  some  of  the  provisions  of  the  deed  of  settlnnent 
of  the  Provincial  Bank,  which  have  led  me  to  that  conclusion*  The 
deed  recites  the  statutes  1  &  2  Goo.  4,  c.  72,  and  5  Geo.  4,  c.  78  s 
it  then  recites  the  6  Geo.  4,  c.  42,  which  statute  itself  recites  the 
formation  of  the  Company,  under  the  two  preceding  acta,  and  emr 
powers  any  member  of  the  Company  to  sell  and  transfer  his  shares 
in  the  stock  of  the  concern,  subject  to  such  regulations,  and  under 
such  restrictions,  as  might  be  required  by  the  constitution  of  the  so* 
defy.  The  deed  then  provides  that  the  concern  shall  be  carried  on 
under  the  provisions  of  the  lasihrecited  act ;  that  the  business  of  tba 
concem  shall  be  that  of  bankers:  it  iqppoints  direct<»s»  and  regih 
lates  the  mode  in  which  the  concern  shall  be  eariied  on 
by  the  directors ;  requiring  all  salea  and  translera  *of  [  *1S2  } 
haiea  to  be  re^^sfaared  at  the  StampKAce.    The  6fith 
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section  empowers  the  Court  of  Directors  to  declare  eqtial  dividends 
on  ea4;h  share  in  the  capital ;  and  by  the  66th  section,  every  divi- 
dend declared  is  made  payable  at  the  office  of  the  Company,  vrilUn 
one  month  after  it  is  declined.    By  the  68th  section,  the  directors 
have  power  to  advance  money  by  way  of  loan  upon  securities  of  any 
description, — a  clause  I  refer  to  only  for  the  purpose  of  shewing, 
fliat  loans  of  money  to  the  customers  of  the  Bank  were  within  the 
scope  of  its  dealings.     Sect.  79 : — Shares  are  to  stand  in  the  name 
of  one  proprietor  only,  although  others  may  be  interested  in  the 
shares  jomtly ,  or  as  cestiu  que  trusts.     Sect.  81 : — ^Eveiy  proprietor 
is  entitled  to  one  certificate,  or  set  of  certificates,  that  he  is  a  share- 
holder ;  but  no  duplicate  certificates  are  to  be  given.    Sect.  87 : — 
In  the  case  of  the  bankruptcy  of  a  proprietor,  indebted  to  the  con* 
oem,  the  directors  may  appoint  a  person  to  prove  against  his  estate 
for  any  private  debts  owing  firom  him  to  the  Bank.  By  sect.  119 : — 
Payment  to  the  restored  proprietor  is  to  be  a  good  discharge  to  the 
Company,  as  against  cestui  que  trusts,  incumbrancers,  and  otiber 
persons  interested  in  the  shares.    By  the  120th  section,  legatees 
iind  next  of  Idn ;  and  by  section  121,  the  husband  of  a  female  pro- 
prietor, are  not  to  be  proprietors,  as  such ;  but  the  executors  in  tiie 
fonner  case,  and  the  husband  in  the  latter,  may  procure  persons,  to 
be  approved  of  by  th^  Company,  to  be  admitted  proprietors.    So, 
by  sect.  123,  may  the  assignees  of  a  bankrupt  or  insolvent  proprie- 
tor.   Sect.  126 ; — ^Any  proprietor  may  procure  some  otiier  person 
to  become  a  proprietor  in  respect  of  his  shares,  or  sell  to  tiie  direc- 
tors, if  they  can  agree  as  to  the  price.    The  134th  section  provides, 
that  all  dividends  and  other  profits*which  may  be^declared  or  appro- 
priated, on  any  share  or  shares  of  any  female,  or  deceased,  or  bank- 
rupt, or  insolvent  proprietor,  in  the  interval^between  the 
[  ^88   ]    time  *of  her  marriage,  or  of  the  death,  bimkruptcy,  or 
petitioning  for  the  benefit  of  any  act  for  the  ^relief  of 
insolvent  debtors,  and  of  some  person  becoming  a  proprietor  of  such- 
share  or  shares,  shall  not  be  received ;  neither^during  such  interval, 
shall  the  rights  and  privileges  attending  such  share Jor^shares  be  ex- 
ercised by  any  person  or  persons  whomsoever,  but  the  same  respec- 
tively shall  remain  m  suspense ;  and  so  soon  as  any  person  shall  be- 
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come  a  proprietor  of  such  share,  or  of  any  shares ;  the  husband  of 
anj  such  female  proprietor,  or  the  executors  or  administrators  of  any 
such  deceased  proprietor,  or  the  assignees  of  any  such  bankrupt  or 
insolvent  proprietor,  shall,  on  payment  of  all  the  instalments  which 
may  have  been  previously  called  for,  and  may  then  remain  unpaid  on 
such  share  or  shares,  be  entitled  to  receive  the  dividends  and  other 
profits  which  may  have  been  so  suspended.  It  is  observable,  there- 
fore, that  an  absolute  power  of  alienation  is  given  to  every  proprie- 
tor of  shares,  subject  only  to  the  approval,  on  the  part  of  the  Com* 
pany,  of  the  person  to  be  admitted  in  the  stead  of  the  retiring  pro- 
prietor. Provision  is  made  for  the  proof  of  any  debt  owing  to  the 
Bank  by  a  bankrupt  proprietor ;  but  no  provision  for  satisfying  the 
demand  of  the  Bank  out  of  the  share  of  the  proprietor ;  nor,  in  any 
one  of  the  clauses  providing  for  the  admission  of  purchasers  of 
shares  of  assignees  or  executors,  is  any  provision  made,  except  in 
the  134th  section,  whereby  the  Company  is  empowered  to  apply  di- 
videndf  in  payment  of  instalments  due  upon  shares ;  but  for  that 
purpose  only.  Trusts  of,  and  incumbrances  upon  shares  are  reeog- 
nized,  but  no  protection  to  the  cestui  que  trusts,  or  incumbrancers^ 
against  the  orcUnary  dealings  of  the  Bank  with  a  proprietor,  as  one 
of  its  customers,  is  expressed.  I  cannot  read  these  particular  pro* 
visions,  in  connexion  with  the  general  scope  of  the  deed,  and  the 
statutes  under  which  the  Company  was  formed,  without 
being  judicially  persuaded,  *ihat  the  intention  of  the  par-  [  *184  ] 
ties  to  the  deed  of  settlement  was,  to  assimilate  the  posi- 
tion of  the  proprietors,  as  between  themselves  and  the  company,  to 
that  of  the  proprietors  of  Bank  Stock,  or  East  India  Stock,  who,— 
as  between  themselves  and  the  corporation,  whose  stock  they  hold,-— 
may  transfer  that  stock  without  being  subject,  by  any  general  rule 
of  law,  to  have  the  ri^t  of  transfer  controlled  or  aflfected,  because 
the  proprietor  may,  in  respect  of  some  private  transaction,  be  in^ 
debted  to  the  corporation.  I  think  the  recent  statutes  1  &  2  Vict, 
c.  96,  2  &  8  Tict.  c.  68,  and  8  &;  4  Vict.  c.  Ill,  are  to  some  ex- 
tent le^slative  declarations  to  that  e£fect ;  for  I  cannot  sdypoae  that 
the  leg^ture  intended,  by  those  statutes,  to  alter,  by  an  ex  post 
facto  law,  the  existing  contract  between  the  parties  concerned,  or  do 
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otherwise  than  Oany  out  its  spirit  and  intention.    I  may  refer,  on. 
&is  pointy  to  the  case  In  re  Caldecot(a). 

I  may  observe,  with  reference  to  observations  wluoh  were  made 
at  the  bar,— not  that  I  think  the  point  material,— that  although  the 
Provincial  Bank  of  Jrdandis  not  a  corporation,  the  Court  of  Direo* 
tors  is  empowered  by  the  90th  section,  to  apply  for  an  act  of  Par- 
liament, or  charter' of  incorporation. 

I  conclude,  for  the  reasons  I  have  stated,  that  tiie  Bank  is  not 
entitled  to  a  priority  over  tiie  Plaintiffs,  in  respect  of  any  general 
rule  of  law  arising  out  of  the  partnership  contract  between  the  Bank 
and  Wright,  I  conclude,  in  effect,  that  in  respect  of  all  dealings 
between  the  Bank  and  a  proprietor,  for  or  in  respect  of  his  shares, 
the  bank  must  be  considered  as  a  stranger,  dealing  in  like  manner,, 
would  be.  The  Bank  must  establish  its  rights  to,  or  lien  upon,  the 
shares  of  a  proprietor,  by  special  contract,  as  a  stranger  would  be 

compellable  to  do. 
[  *1S5  ]        *The  question  then  is,  whetiier  the  Bank  has  establish- 
ed a  priority  over  the  Plainti£b,  by  the  specific  contract 
between  Wright  and  the  Bank,  of  the  1st  of  January,  1840  ? 

That  the  Bank  has  established  an  interest  in  Wrigh(?$  shares,  as 
as  against  Wright  ai\d  his  assignees,  admits  of  no  doubt ;  subject  to 
ihe  quesfion  on  which,  as  I  have  said,  the  assignees  may,  if  they 
desire  it,  de  still  hei^d.  The  claim  of  priority  over  the  Plaintifi, 
however,  depends  upon  other  considerations*  The  claim  was  rested 
upon  the  ^ggesHon^  that  tiie  Bank  had  the  legal  interest  m,  or 
control  over,  Wrighff  share,  both  as  holders  of  tiie  capitri  in  the 
concern,  and  by  the  ppwer  the  Bank  has  to  refose  to  permit  a  transfer 
of  liie  shares;  anq[it  was  said,  that  the  equities  between  the  Plainr 
tiffs  and  the  Ban^  w^re  tiie  same,  and  that  a  Court  of  equity  would 
allow  the  Bank  to  retain  any  advantages  which  its  position  gave  it. 
My  answer  to  this  al:^ment  will  be  found  in  tiie  observations  I  have 
ifchready  made.  Froia  October,  1887,  to  the  Ist  of  January,  1840, 
Wright  was  a  trustee  ifor  the  Plaintifi  of  160,  part  of  226  shares, 
standing  vi  his  name.    I  have  already  stated  the  grounds  upon  which 

(a)  a  M.,  D.  H  D«  G.  S6S. 
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I  consider  the  shares  comprised  within  the  trusts  of  the  settlement 
of  April,  1S28,  to  be  identified  with  those  comprehended  in  the  225 
that  stood  in  Wright's  name  on  the  1st  of  January,  1840.  When 
Wright  therefore,  on  that  day,  agreed  to  pledge  100  shares  to  the 
Bank  as  a  security  for  his  private  debt,  he  agreed,  to  the  extent  of 
35  of  those  shares,  to  pledge  shares  of  which  he  was  trustee  for  the 
Plaintifi.  This  he  could  not  be  either  compelled  by  the  Bank,  or 
permitted  by  this  Court,  to  do,  unless  the  Bank  (considered  as  a 
stranger  advancing  money  upon  the  100  shares  it  clfums)  could 
establish  a  better  equity  than  that  of  the  Plaintifib,  to 
call  for  a  transfer  of  the  85  shares  in  'dispute.  For  the  [  *136  ] 
reasons  I  have  already  stated,  I  cannot  consider  the 
Bank  as  standing  in  a  better  situation  than  a  stranger  would  stand, 
in  respect  of  any  contract  with  a  proprietor  for  the  transfer  of  his 
shares.  Now,  t  can  discover  satisfactory  ground  upon  which,  as 
between  the  Plaintiffs  and  the  Bank,  I  can  deprive  the  former  oi 
dxat  priority  which  time  and  dates  prima  facie  prt  them.  The 
persons  to  whom  the  security  is  given  by  WrigJUj  on  behalf  of  the 
Oompany,  are  the  directors  of  the  Company.  Wright^  who  is  the 
author  of  the  wrong  of  which  the  Pliuntifis  complain,  by  a  letter 
addressed  to  the  directors  of  the  Company,  of  whom  he  is  one,  engages 
that  property,  of  which  he  is  trustee,  shall  be  transferred  to  himself 
and  his  co-directors ;  and  that,  for  purposes  in  which  he  is  beneficially 
interested.  I  think  that  the  position  of  the  parties  (no  transfer 
having  been  made)  is  sufficient  to  leave  the  Plaintifi  in  possession 
of  the  original  priority  which  time  alone  would  give  4hem. 

In  coming  to  the  conclusion  which  I  have  statsd,  I  do  not  rely 
upeo  the  doctrine  of  constructive  notice  arisbg  from  Wright^ %  pori- 
tion,  sither  as  a  partner,  or  a  director.  Th«)  directors  who  took  the 
security  from  Wright^  are  purchasers  of  trust  property ;  one  of 
whom  knew  that  it  was  trust  property.  Admitting,  for  the  purposes 
of  the  argument,  but  not  farther,  that  the  Plaintifi  had  aot  perfected 
their  equitable  title  by  notice  to  the  Bank  (if  I  can  consider  the 
Bank  as  unaffected  by  notice),  I  think,  under  such  ciroumstanoeSy 
the  clidms  of  the  Plaintifi  cannot  be  postponed  to  that  of  the  Bank. 
But  I  by  no  means  admit  Hiat  any  such  notice  to  the  Bank  was 
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necessary  to  perfect  the  Plaintiflb'  equity,  as  against  a  subsequent 
equitable  incumbrancer.  On  the  contrary,  having  come  to  the 
conclusion  that  the  Bank  has  not  any  lien  upon  Wright^ % 
[  *137  ]  'shares,  resulting  from  their  partnership  relation,  I  think 
the  Plaintiffs'  equitable  title  was  perfected  by  the  decla- 
ration of  trust  executed  by  the  trustees  of  the  settlement  in  July, 
1830,  without  notice  to  the  Bank,  or  any  other  person.  The  trust 
in  favour  of  the  Plaintiffs  was  perfected ;  and  the  Bank  is  in  the 
situation  of  a  person  taking  a  subsequent  equitable  incumbrance  on 
the  property. 

I  was  referred  to  the  cases  of  Duncans.  Chamberlayne  (a),  and 
Meux  V.  Bell  (().  The  conclusion  to  which  I  have  come  renders 
it  unnecessary  that  I  should  express  any  opinion  upon  the  former 
case.  I  think  it  right  only  to  say,  that  the  point  ^decided  in  Dunr 
can  v.  Chambtrlayne  is  not,  in  my  judgment,  in  the  least  degree  in- 
volved in  the  point  I  decided  in  Mevx  v.  Bell. 

Supposing  the  case  to  be  free  from  the  effect  of  any  transaction 
with  Blount ^  Bunyan,  or  Muspratty  the  Plaintiflb  are  entitled  to 
priority  which  they  claim,  to  the  extent  of  the  160  shares  ;  and  I 
shall  make  a  declaration  to  that  effect,  that  the  parties,  if  they  think 
fit)  may  appeal  from  my  judgment,  before  prosecuting  the  inquiries 
which  I  shall  direct.  The  claim  of  Blount  raises  a  case  between 
CO  defendants,  which  must  be  made  tho  subject  of  inquiry ;  and,  un- 
til the  result  of  that  inquiry  is  known,  I  cannot  venture  to  express 
any  opinion  whether  the  case  of  Blount  may  or  may  not  come  with- 
in the  authority  of  those  cases,  where  one  party  places  property,— 
shares  of  this  kind,  for  example, — into  the  name  or  in  the  apparent 
ownership  of  anothct,  without  creating  any  trust  upon  it.  What 
he  effect  of  the  circumstances  may  be,  on  the  question  of  order  and 

disposition,  I  do  not  now  enquire. 

[  nSS  ]      Bunyan  disclaims  in  this  suit ;  but  if  he  had  an  •inte^ 

est  in  the  46  shares  which  he  claimed,  or  if  MutpraU  had 

any  beneficial  interest,  their  former  interests,  though  not  at  present 

existing,  may  possibly  affect  the  idenUty  of  the  shares.     If  Wright 

(a)  U  Sim.  1S8.  (6)  Awt,  VoL  I,  p.  TS. 
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had  at  any  time  transferred  the  whole  of  his  interest  m  the  shares 
to  other  persons,  and  afterwards  taken  back  other  shares,  or  rather 
shares  which  it  would  be  impossible  to  say  were  the  same,  I  could 
not,  on  the  reasoning  on  which  I  have  proceeded  in  this  case,  have 
come  to  the  conclusion,  that  the  160  shares,  which  the  decree  (sub- 
ject to  any  different  result  to  which  the  enquiries  may  lead)  will 
pve  to  the  Plaintiff,  were  in  fact  the  same  shares  on  which  their 
right  attaches. 

It  was  said  at  the  bar,  that  125  shares  were  transferred  to  Mtu^ 
prattj  for  a  nominal  consideration,  not  conferrmg  upon  him  any 
beneficial  mterest  in  them :  if  it  were  merely  a  loan  of  this  nature, 
and  afterwards  re-transferred  in  pursuance  of  such  an  arrangement, 
it  would  not  afiect  the  case  in  point  of  identity.  If,  on  the  contra- 
ry, there  was  an  actual  sale  of  125  shares  to  Muspratty  it  may  inter, 
pose  a  great  difiEiculty  in  the  way  of  the  Plaintiffs'  claim  to  160 
shares,  for  the  sale  would  not  have  left  a  sufficient  number  to  answer 
that  claim. 

The  case  was  afterwards  spoken  to  on  minutes. 


Thii  Court  doth  declare  that  160  original  sharea  of  100<.,  and  39  additional 
iharea  of  10/.  each,  in  the  ProTindal  Bank  of  Lrtland^  part  of  the  aharei  in  iiach 
Bank  in  the  pleadings  in  this  cante  mentioned  to  be  standing  io  the  name  of  the 
Defendant,  /.  Wright,  in  the  books  of  the  said  Banking  Conpanj  at  the  time  of 
his  bankmptcj,  were  and  are  held  bj  him  npon  the  tmsts  of  the  settlement  or  deed 
in  the  pleadings  mentioned,  bearing  date,  Ac  Bat  the  aboTe  declaration 
is  to  be  without  prejudice  to  the  claim  of  the  Defendant,  W.  Biount,  *io  [  *139  ] 
SO  original  shares  of  1002.  each,  further  part  of  the  original  shares  of 
100/.  each,  and  4  additional  shares  of  10/,  each,  farther  part  of  the  said  additional 
shares  of  10/.  each,  standing  in  the  name  of  the  said  /.  Wright,  in  the  books  of  the 
said  Banking  Company,  at  the  time  of  his  banktnptcy,  and  without  prejudice  to  the 
claim,  if  anj,  which  the  said  Provincial  Bank  of  Ireland,  and  the  assignees  of  the 
said  /.  Wri^,  may  hare  in  the  shares  standing  in  the  name  of  the  said  /.  Wright^ 
at  the  time  of  his  bankruptcy,  by  reason  of  any  interest  the  Defendant,  12.  J,  Bun* 
yoa,  formerly  had  in  45  of  the  original  shares  of  100/.  each,  being  the  residoe  of  the 
said  original  shares  standbg  in  the  name  of  the  said  J.  Wright,  in  the  books  of  the 
•aid  Banking  Company,  at  the  time  of  his  bankruptcy,  or  by  reason  if  the  125  origi- 
nal shares  of  100/.  each,  alleged  to  hare  been  transferred  by  the  said  /.  Wru^  to 
/.  P.  MmpraU,  on  or  about  the  Stfa  of  August,  1S36.    And  for  the  purpose  of  ena- 
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biing  Ciie  <Ooart  to  dtoide  «pon  inch  daimi,  it  ii  orderKl,  "diat  itke  reflBired  to  II19 
Kaiter,  &c.  [Inquiry  of  the  number  of  shares  in  TVrightU  name  at  his  bonkrnptqr 
and  the  dividend  dne  thereon.]  And  it  is  ordered,  &c,  do  inquire,  &c^  whether  any 
and  what  shares  in  the  said  ProYincial  Bank  of  Irdand^  standing  in  the  name  of  the 
Said  J,  Wright^  «t  the  time  of  his  faankruptcj,  in  the  books  of  the  said  Banking  Com- 
panj,  were  ever  and  when  purchased  or  paid  for  bj  him,  with  monies  in  his  hands, 
as  the  agent  or  trustee  for  or  bj  the  direction  of  the  said  Defendant,  W,  Blount,  or 
as  the  agent  or  trustee  for  or  bj  the  direction  of  the  said  Defendant,  12.  J,  Bunyan^ 
or  whether  any  and  what  of  such  shares  were  ever  and  when  transferred  or  assigned 
by,  or  by  the  direction  of  the  said  Defendant,  12.  J.  Btmyan,  to  the  said  J.  Wrigkt 
for  any  «nd  what  consideration,  and  upon  or  for  any  and  what  trust  or  purpose;  and 
whether  the  said  X  Wrigikt^  had  any  and  what  power  or  authority  to  sell  and  dis- 
pose of  such  last-mentioned  shares  or  any  of  them.  And,  &c.,  do  enquire,  &c., 
whether  the  number  of  the  original  shares  of  100/.  each,  in  the  said  ProYincial  Bank 
of  Inland,  standing  in  the  name  of  the  said  J,  Wright,  in  the  books  of  the  said 
Banking  Company,  were  at  any  time  between  the  9th  of  July,  1830,  and  the  bank- 
ruptcy of  the  said  J.  Wright,  and  independently  of  the  transfer  to  the  said  J.  P. 
MuapraU,  hereinafter  referred  to,  reduced  to  below  the  number  of  225,  and  if  so 
then  it  is  ordered,  &c.,  do  inquire,  &&,  when  and  for  what  length  of  time,  and  under 
what  eircumstaooss,  and  by  what  means  and  to  what  extent  the  sud  original  abases, 
standing  in  the  name  of  the  said  J.  Wright,  were  so  reduced  below  the  number  of  22i. 
And,  &c  ,do  inquire,  &c.,  whether  the  125  original  shares  of  100/.  each,  in  the  said 
Provincial  Bank  of  Irtland^  appearing  from  the  first  schedule  to  the  answer  of  the  De- 
fendant 12.  Murray,  to  have  been  transferred  by  the  said  «/.  Wright  to  J,  P.  Mutpratt^ 

on  or  about  the  8th  of  August,  1836,  were  so  transferred ;  and  if  &c  the 
[  *140  J  same  were  so  transferred,  then  it  is  ordered,  &c.,  do  ^inquire  what  was  the 

consideration  .for  such  Isansier,  and  under  what  eixonmstancss^nd  for  what 
purpose  auch  transfer  was  made«  and  whether  thoisaid  J,  P.  Mtupr^tOt  over  sad  when 
retransfecred  the  said  125  origioalahares  of  100/.  «aob,  or  any  and  bow  many -of  tbem- 
to  tha  said  J,  Wright^  and  for  what  oonaideEatiaa  and  under  what  cirocuBstancei. 
And,  &o.  £Inqairy  as  to  the  dividends  declared  betsrsen  saeh  tmnsCer  and  M-tranaftf 
and  to  whom  paid,  and  if  to  ifu^praft,  then  whether  paid  over  by  Mmprot  lo  Wri^ 
Inquiry  of  dividends  declared  on  shares  standing  in  WrighCM  name  before  bis  bank- 
ruptcy, and  to  whom  paid*  and  if  to  Wright,  whether  before  his  bankruptcy  he  paid 
or  accounted  for  any  and  whioh  dividends  on  the  160  original  and  32  additional  shaMs 
to  the  cestui  que  trusts  of  the  settlement ;  and  whether  (or  any  and  what  dividends 
on  the  20  original  and  4  additional  shares  io  Bhuntt  and  whether  for  any  and  what 
dividends  in  the  45  original  and  B  additional  shares  lo  12.  Jl  JBt(fiyaa.J  Appointment 
of  new  trustees  of  the  settlement.  Farther  directions  and  costs  reserved.  Liberty  to 
apply.  Beg.  Lib.  B.  1324,  ib.  £56- 
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Campbbll  v.  Thompsost. 

1842:  SlstNoT, 

The  mortgagee  of  a  ship,  bj  bill  of  sale,  who  has  omitted  to  procure  an  indorsement 
Aereof  on  the  certificate  of  registry,  within  thirty  days  after  the  retnm  of  the 
ship  to  port,  as  required  by  the  Begiatry  Act, — the  registered  owner  haying  oftet 
that  time  become  bankmpt,— has  no  equity,  distinct  from  his  legal  right  to  re- 
leetrain  the  sale  of  the  ship  by  the  assignees ;  the  title  to  the  ship,  after  the  bank- 
ruptcy, depending  upon  the  application  of  the  rule  of  law  with  regard  to  order 
and  disposition. 

Bishop  and  Kellie  were  ship-owners  and  ship-agents  in  partner- 
sldp.  Bishop  was  the  restored  owner  of  1}  of  the  ship,  Thomas 
Lauriej  of  London^  and  being  indebted  to  the  Plaintiff,  in  a  balance 
of  accoiint,  BUhop  executed  to  the  Plidntiff  a  bill  of  sale  of  the 
ship,  dated  the  24th  of  November,  1840,  purporting  to  be  made  in 
coDfflderaiion  of  2000Z.  paid  by  the  Plaintiff.  The  bill  of  sale  and 
{he  policy  of  insurance  on  the  ship,  which  was  then  at  sea^  were  de- 
livered to  the  Plaintiff,  accompanied  by  a  letter  in  the  following 
terms ; — ''  We  hereby  deposit  in  your  hands  a  bill  of  sale  and  poli- 
cy of  insurance  for  the  ship  Thomas  Laurie,  as  oollateral  security 
fiff  my  debt  to  you,  and  hereby  engage  to  indorse  the  policy  to  you 
at  any  time  you  may  call  on  us  to  do  so.  For  self  and 
partner.  6.  Bishop.^^  No  further  step  Vaa  taken  [  *141  ] 
to  ^ve  effect  to  the  security,  until  it  was  announced  in 
the  shipping  lists,  in  November,  1841,  tiiat  the  ship^  Thomas  Lmy 
rie^  had  arrived  in  the  English  Channel.  On  the  8th  of  November^ 
1841,  the  bill  of  sale  was  produced  at  the  Custom-house  in  Lsndon^ 
and  an  entry  thereof  made  in  the  book  of  registry  of  that  port,  as 
required  by  the  Begistry  Act  (a).  The  arrival  of  the  ship  was  re- 
ported at  ttie  Cu8tom*house  on  the  10th  of  November,  1841 ;  tba 
cargo  was  discharged  in  the  St.  Katherine  Docks,  and  BiAop  ac- 
ted, in  all  respects  as  the  owner,  he  received  the  oeftificate  of  regifr* 
try  firom  the  oMster  of  the  ship,  and  retained  ife  in  hia  possession. 

(a)  Sat  .  S  &  4  Will.  4,  c  6S»  s.  34. 
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On  the  15tfa  of  Janaary,  1842,  a  fiat  in  bankruptoj  issaed  against 
SUhop,  under  which  he  was  declared  bankrupt,  and  the  Defendants 
irere  appointed  his  assignees. 

After  the  bankruptcy  of  BUhop,  a  ship-keeper  was  put  on  board 
the  Thoma%  Laurie^  to  take  possession  on  behalf  of  tiie  Plaintiff ; 
and  the  Plaintiff  also  demanded  the  certificate  of  registry  from 
BUJiopj  in  order  to  procure  the  indorsement  upon  it  of  the  parti- 
culars of  the  bill  of  sale,  according  to  the  act  (a).  Bishop  said 
that  the  certificate  had  been  given  up  to  the  official  assignee.  The 
official  assignee  was  applied  to,  and  refused  to  deliver  it  to  the 
Plaintiff.  The  ship-keeper  was  afterwards  withdrawn.  The  as- 
signees caused  the  S  of  the  ship  to  be  put  up  for  sale. 

The  bill  wais  filed,  and  a  motion  made,  for  an  injunction  to  re- 
strain the  assignees  from  selling  or  transferring  the  ship, 
[  ^42  ]  or  from  procuring  or  permitting  the  indorsement  *on  the 
certificate  of  registry  of  any  such  sale  or  transfer ;  or 
from  parting  with  the  certificate  to  any  person  except  the  Plaintiff, 
or  from  hindermg  the  Plaintiff  from  procuring  the  said  bill  of  sale 
to  be  indorsed  thereon. 

Mr.  Skarpe^  and  Mr.  OampheUj  for  the  motion. 

This  application  is  distinguishable  from  the  case  of  an  attempt  to 
give  effect  to  an  interest,  the  creation  of  which  is  against  the  policy 
of  the  Re^try  Acts,  and  therefore  prohibited.  It  is  only  sought, 
by  this  motion,  to  protect  the  right,  whatever  it  may  be,  which  the 
Plaintiff  now  has.  The  transfer  to  the  Plaintiff  has  not  been  in- 
dorsed on  the  certificate  of  registry ;  neither  has  a  transfer  to  any 
other  person  been  indorsed  thereon.  It  is  admitted,  that  the  of 
ficers  at  the  Custom-house  do  not  make  any  entry  in  the  registry,  or 
on  the  certificate,  of  the  bankruptcy  and  appointment  of  assignees ; 
and  the  equitable  titie  of  the  Plaintiff  is,  therefore,  not  prejudiced 
by  the  interposition  of  any  legal  titie.  The  mere  bankruptcy  does 
not  affect  the  case.  The  indorsement  of  the  certificate  to  the 
Plamtiff  may  be  effectually  made  by  the  bankrupt,  after  his  bank- 
ruptcy.   Dixon  V.  Ewart  (6).    The  Plamtiff,  by  the  bill  of  sale, 

(a)  Id.  1.  se.  (6)  S  Mer.  tSS. 
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acquired  a  right  agunst  all  persons  whatsoeyer  (a),  from  the  date 
of  the  bill  of  sale,  and  entry  in  the  book  of  registry,  until  thirty 
days  after  the  return  of  the  ship  to  (() ;  and  after  the  thirty  days, 
the  Plidntiff  has  still  a  right  against  all  persons  whose  iaterests  are 
not  indorsed  on  the  certificate  of  registry,  and  have  not,  therefore, 
displaced  his  own  (c).  Abbott  on  Shipping ^  p.  66  (d)  ; 
Thompson  v.  Smith  (e)  ;  Ex  parte  Stewart  (/).  •The  [  *14A  ] 
Plaintiff,  therefore,  has  now  a  title  which  cannot  be  dis- 
placed, unless  the  assignees,  by  selling  the  share  of  the  ship  which 
remains  registered  in  the  bankrupt's  name,  and  by  causing  an  in- 
dorsement of  the  sale  to  be  made  on  the  certificate,  should  enable  a 
purchaser  from  them  to  acquire  a  legal  advantage.  The  Court  will 
protect  the  Plaintiff,  a  purchaser  for  valuable  consideration,  from 
bemg  prejudiced  by  such  a  proceeding.  It  is  specially  provided  in 
the  Registry  Act,  that  notwithstanding  a  ship  shall  be  in  the  order 
and  disposition  of  a  bankrupt,  a  mortgagee  shall  not  thereby  be 
defeated  (^). 


VlOS^HANCXLLOB  :•»- 

The  title  of  the  Plaintiff  depends  on  the  fact  of  whether  the  share 
of  the  ship,  the  subject  of  the  bill  of  sale,  was  in  the  order  and  dis- 
position of  the  bankrupt  at  the  time  of  his  bankruptcy, — and  on  the 
legal  c^msequence  of  that  fact.  I  am  not  apprised  of  any  circum- 
stances upon  which,  if  the  rule  with  regard  to  order  and  disposition 
is  applicable  at  law,  the  same  rule  must  not  equally  be  applicable  in 
equity.  I  do  not  see,  in  this  case,  any  equity  to  control  the  legal 
ri^t.  If  the  assignees  have,  at  law,  the  right  to  sell  the  ship,  I 
cannot  restrain  them.  If  they  have  not  such  right,  their  attempt  to 
eiarMe  it  must  be  unavaifing. 

Motion  refused. 

(a)  Stat  3  &  4  Will.  4,  a  65»  f .  8$.  (h)  Id.  8.  86. 

(c)  Id.  8.  86.  {d)  Ed.  by  Serj.  Shee,  1840. 

(<)  1  Bladd.  896.  ( /*)  I  61.  &  Jam.  344. 
(f)  Stat  8  H  4  Will  4,  «.  65,  as.  49,48. 

VeL.  n.  17 
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Mr.  EusBdl,  and  Mr.  StevenSj  for  the  Defendants,  were  not 
heard. 


[  144  ]  •Oaldboott  v.  Bbown. 

1842:  16tfa  and  17th  December. 

A  tenant  for  lifb  cannot  lay  ont  monies  in  bnilding  or  improTements  on  the  estate, 
and  charge  them  on  the  inheritance ;  and,  thereforei  the  Court  will  not  direct  an 
inqnirj  what  sums  were  expended  by  the  tenant  for  lift,  in  substantial  improTe- 
ments,  beneficial  to  the  inheritance. 

B.  Brogden  devised  and  bequeathed  his  real  and  personal  estate 
upon  trost  to  permit  his  Tvife  Sarah  to  receive  and  take  the  clear 
rents,  issues,  and  profits  of  all  and  singular  his  said  real  and  perso- 
nal estate  for  her  life,  for  her  own  sole  use  and  benefit ;  and  after 
the  decease  of  his  vrife,  the  testator  directed  the  said  real  and  per- 
sonal estate  to  be  sold,  and  the  proceeds  of  such  sale  to  be  divided- 
amongst  his  children. 

The  testator  died  in  1799.  Sarah,  the  widow,  who  was  one  of 
the  devisees,  and  an  executrix,  proved  the  will,  and  entered  into  pos- 
session of  her  life  estate.  The  widow  died  in  1840.  The  bill  was 
filed  in  1841,  for  the  administration  of  the  estate  of  the  testator,  by 
the  parties  entitled  in  remainder,  agiunst  the  representatives  of  the 
widow,  his  executrix. 

The  representatives  of  the  widow,  by  theur  answer,  alleged,  that 
the  personal  estate  had  been  exhausted  by  the  charges  upon  it,  and 
that  the  widow  had  expended  out  of  her  own  monies,  during  the  con- 
tinuance of  her  life  estate,  the  sum  of  20002.,  and  upwards,  in  sub- 
stantial and  lasting  improvements  of  the  said  hereditaments  and  pre- 
mises and  the  inheritance  thereof,  and  they  claimed  to  be  allowed 
the  same  m  taking  the  account  of  the  estate  of  the  testator,  as  monies 
expended  by  the  tenant  for  life  and  executrix.  The  Defendants,  by 
evidence  in  the  cause,  proved  that  20007.  and  upwards  had  been  ex- 
pended by  the  executrix  m  building  on  the  property.  At  the  hear- 
ing of  the  cause-^ 
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Mr.  BlufUj  for  the  Defendants,  asked  for  a  reference 
*to  inquire  whe^ier  any  and  what  sums  had  been  laid  [  ^45  ] 
oat  by  the  tenant  for  life  in  pennanent  improvements  of 
the  premises,  beneficial  to  the  inheritance,  or  such  other  inquiry  to 
that  effect,  as  would  bring  before  the  Court  the  advantage  which  the 
Plaintiffi,  the  parties  entitled  in  reminder,  derived  from  the  ezpen* 
ditures  made  by  the  tenant  for  life.  BS>hert  v.  Oooke(a)  ;  Qrave$ 
V.  Cfraves(b).  * 

Mr.  FoUettj  for  the  Plaintiffi,  opposed  the  application  for  the 
reference. 


Vicb-Chancbllor  : — 

I  am  of  opinion  that  I  ought  not  to  make  the  order  for  the  refe- 
rence which  the  Defendants  seek  in  this  case.  I  was  referred  to 
the  case  of  Sibbert  v.  Cooke  as  an  authority  for  the  inquiry ;  but  in 
that  case  Sir  John  Leach  refused  to  direct  an  inquiry  of  the  ex- 
penses incurred  by  the  tenant  for  life  in  repairs  to  the  mansion-house, 
which  had  been  rendered  necessary  owing  to  the  dry  rot,  although 
the  inquiry  was  not  opposed.  If  the  mansion  house  was  affected  by 
the  dry  rot,  it  would  certidnly  be  a  substantial  improvement  to  re- 
move it ;  but  the  Court  in  BStbert  v.  Cookt  said,  that  it  was  an  ex- 
pense to  which  a  tenant  for  life,  choosing  to  occupy  the  property, 
must  submit.  I  do  not  know  how  to  consider  that  case  otherwise 
than  as  overruling  Graves  v.  Oraves, 

I  do  not  mean  to  lay  it  down  as  an  imperative  rule,  that  no  case 
oould  arise  in  which  the  Court  would  sanction  the  expenditure  of 
monies  by  a  tenant  for  life  for  the  benefit  of  the  inheri- 
tance, by  making  such  ^expenditure  a  charge  upon  the  [  *146  ] 
inheritance.  The  case  may  be  suggested,  of  a  devise 
of  lands  in  strict  settlement,  and  a  direction  to  lay  out  personal  es- 
tate to  the  same  uses :  it  might  be  more  beneficial  to  the  remamder- 
men  that  a  part  of  the  trust  fund  should  be  applied  to  prevent  build- 

(a)  1  Sim.  *  St,  55S. 

(6)  M.  R.,  Mflich,  ISM,  cited  1  Sim.  *  St  S6S. 
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ings  on  the  settled  estate  from  going  to  destrncdon,  than  that  the 
whole  should  be  laid  out  in  the  purchase  of  other  laa^.  Other  like 
cases  might  perhaps  be  supposed. 

In  £o9tock  V.  Blakeney(a)^  Mr.  Justice  Butter^  dtting  for  the 
Lord  Chancellor  J  directed,  at  the  hearing  of  the  cause,  an  inquiry 
what  substantial  and  lasting  improvements  had  been  made  by  the 
tenant  for  life  of  the  estate  ;  but  the  decree  was  reheard  by  the 
Lord  Chancellor^  and  revefised  on  this  point ;  and  in  the  case  of 
Nairn  v.  MajorihanksQi)^  the  Court  was  asked  to  direct  a  reference 
whether  it  would  be  for  the  benefit  of  the  parties  Interested  in  the 
property,  tha  t  a  new  roof  to  the  mansion-house  should  be  construct- 
ed at  the  expense  of  the  testator's  estate  ;  but  Lord  Eldon  refused 
to  make  any  order  upon  the  petition,  observing,  that  he  would  not 
confirm  the  report,  even  if  the  Master  should  find  that  it  would  be 
beneficial  to  all  the  parties. 

I  do  not  think  that  the  alleged  fact  of  the  insufficiency  of  the  per- 
sonal estate  of  the  testator  in  this  case  affects  the  question. 


[  '147  ]  ^Shuttlbworth  t;.  Shuttlkworth. 

1843 :  llth  January. 

Testmmentarj  guardian  of  an  infant  trustee,  who  wae  rending  oat  of  the  jnrisdie* 
tion  appointed  guardian  ad  litem,  withooC  either  the  appearance  of  the  in&nt  in 

Conrt  or  a  commission. 

Mr.  Romilly  moved,  that  the  testamentary  guardian  of  an  infant 
Defendant,  who  was  the  heir  of  the  last  survivor  of  several  trustees, 
and  had  no  beneficial  interest  in  the  subject  of  the  suit,  might  be 
appointed  his  guardian,  ad  litem,  without  the  appearance  of  the 
infant  in  Court,  and  without  a  commission.  The  mfant  was  residing 
in  Scotland.     Smith  v.  Palmer  (c). 

(a)  2  Bro.  C.  C.  656.  (()  3  Bm.  583. 

(c)  %  Beay.  10. 
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Thb  Yiob-Chanoellor,  upon  affidavits  of  the  facts  above  stated, 
made  the  order. 


COLUAN  V.  KOBTHOOTE. 

1843 :  3l8t  jAoaazy.    2d  March. 

The  answer  of  a  married  woman,  who  is  an  infant,  cannot  bo  taken  oither  stpiraldy 
or  jointly  with  her  husband,  until  she  has  bad  a  gnaidian  asatgn6d.[l] 

The  olerk  of  records  and  writs  refused  to  file  the  joint  answer  of 
Augiutvs  Northcote^  and  Emma  his  wife,  the  wife  being  an  infant, 
and  yet  having  no  guardian  (a). 

^r.  RandeU  moved  that  the  answer  might  be  taken  [  *148  ] 
without  a  guardian. 


Thb  Yics-GhakceIiLOR  said  that  the  practice  had  been,  to  require 

the  appointment  of  a  guardian  to  an  infant  Defendant,  notwithstand- 

bg  she  was  a  married  woman  (5)  :  the  Vice- Chancellor  of  England 

had  followed  that  practice  in  cases  before  him. 

Motion  refused. 

(a)  I  hereby  certify,  that  I  refnsed  to  file  the  answer  of  the  abore-named  Defend- 

nts,  becanse  the  Defendant,  Emma  NortkecU^  is,  by  the  said  answer,  stated  to  be  an 

infant,  and  no  order  or  return  to  a  commission  assigning  a  gnardian  for  the  said 

Defendant,  Emma  Northcote^  was  produced  to  me, 

Dated  this  16th  day  of  February,  1843. 

Frtd.  Sedwetl. 

(b)  The  following  cases  were  produced : — 

1706.  1  Ith  June.  Sir  John  IVtvar,  M.  B.— Com.  Jmey  r.  yUlien.  Lofd  VilHen 
was  assigned  the  guardian  of  his  wife,  Lady  VUliert^  an  infant  Beg.  Lib.  A.  1705, 
fO.  421. 

Kemofg  T.  Kmeys,  1752.  19th  March,  M.  B.^ITpoti  the  petition  of  the  defendant 
John  LewUf  and  Mary  his  wife,  the  defendant  John  LewUrrw  assigned  the  guardian  of 

[I]  On  a  bill  for  a  divorce,  if  the  wife  u  an  mfknt,  she  must  prosecute  a  defendant 
by  her  next  friend  or  guardian.  Wood  v.  Wood,  2  Paige  R.  108.  If  the  defendant 
ia  a  suit  by  the  husband  to  annul  a  marriage  on  the  ground  of  fraud,  u  an  idiot,  the 
eomplainant  must  procure  a  guardian  ad  litem  to  appear  and  defend  the  suit  for  the 
Montgomery  v.  Hootgomery.  8  Barb.  Ch.  R.  182. 
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[  M49  ]  BoBiirsoN  v.  Stanford. 

1848:    27th  Feb.    let  Ifarch. 

A  defendant  in  contempt  for  not  answering  the  bill,— brought  to  the  bar  and  remand- 
edf—and  again  brought  up  by  habeas  corpus,  twenty-eight  days  after  haying  been 
remanded,  upon  motion  to  take  the  bill  pro  confesso,  under  the  stat  1  WilL  4« 
c.  36,  8. 16|  rule  2,  may  file  his  answer  after  the  motion  is  made ;  and,  tembU,  at 
the  latest  time  on  that  day. 

Lord  ClarendorCi  General  Order,  that,  after  a  contempt  duly  prosecuted  to  an  attach- 
ment with  prodamations  returned,  no  plea  or  demurrer  shall  be  admitted  but  upon 
motion  in  Court,  does  not  apply  to  the  process  at  present  substituted  for  attach- 
ment with  proclamations.    Semble. 

Thb  twenty-eight  days  prescribed  in  the  act  1  Will.  4,  c.  86, 
rale  2,  having  expired,  and  the  Defendant  being  brought  to  the  bar, 

Mr.  ChandUsSy  for  the  Plaintiff,  moved  that  the  bill  might  be 
taken  pro  confesso. 

Mr.  Jiiy  Christie  J  for  the  prisoner,  said  that  his  plea  and  answer 
to  the  bill  were  drawn  and  signed  by  counsel,  and  were  in  the  act 
of  being  filed. 

Mr.  Ohmdleid  argued,  that  the  Plaintiff  was  peremptorily  enti- 
tled to  the  order  for  taking  the  bill  pro  confesso,  the  answer  not  be- 
ing on  the  file  when  the  motion  was  made.  James  v.  Oreeswieke 
(a).     And  in  this  stage  of  the  cause,  the  Defendant  being  in  con- 

the  defendant,  Mary,  the  infant,  his  wife,  by  whom  she  might  answer  and  defend  the 
suit    Reg,  Lib.  A.  1761,  fo.  306. 

l\frtl  T.  Schomberg,  1764.  Upon  the  petition  of  the  defendant,  A.  Sdicmberg  and 
Mary  his  wife,  this  day  &c.,  for  the  reasons  therein  contained,  and  theplaintiflfs  derk 
in  court  haying  signed  his  consent  to  the  prayer  thereof,— it  is  ordered  that  the 
petitioners  be  at  liberty  to  take  their  answer  put  in  by  them  to  the  pUuntifrs  bill  off 
the  file,  and  amend  and  retake  the  same  by  Tirtue  of  a  commission  to  be  issued  &c. 
Reg.  Lib.  B.  1763,  fo.  156.  The  defendant,  A,  Schomherg,  was  assigned  the  guardian 
of  the  defendant  3hry  Suionna  ArabeUa,  his  wife,  by  whom  she  might  answer  plain- 
tiff's bill,  and  defend  this  suit;  and  it  was  ordered  that  a  commission  do  usue  to  take 
the  answer  of  the  defendant  A.  Sckombergf  and  also  the  answer  of  the  defendant  Mary 
fitMoniia  ilni6efla  his  wife,  by  the  said  ^.&Aom&ery  her  gnardisn,  Ac.  Reg.  Lib.  B. 
1763,  fo.  166.  (a)  7  Sim.  143. 
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tempt,  even  if  he  might  anawer,  would  be  prevented  by  Lord  daTm- 
dan's  Order  (a),  firom  filing  a  plea  or  demurrer,  without  the  previ- 
008  leave  of  the  Conrt.    Sanders  v.  Mumey(l>). 

Before  the  rising  of  the  Court,  and  before  judgment  had  been 
^ven  upon  the  motion,  the  Defendant  produced  the  certificate  of 
the  filing  of  the  plea  and  answer. 


The  Yicb-Changellob  held,  that  the  plea  and  answer  of  the  De- 
fendant  having  been  filed  on  the  day  that  the  motion 
to  take  the  bill  pro  confesso  was  made,  the  Court  *would  [   *150   ] 
not  order  the  bill  to  be  taken  pro  confesso.    The  statute 
1  wan.  4,  c.  36,  s.  15,  r.  2,  referred  the  Court,  in  terms,  to  the  old 
practice :— '^  The  Court  shall  order  the  bill  to  be  taken  pro  confesso 
agttnst  such  defendant  in  the  same  manner  as  is  now  usual  in  the 
like  cases  upon  the  return  of  a  writ  of  alias  pluries  habeas  corpus.'' 
The  books  of  practice  (c),  and  all  the  authorities  or  the  point 
shewed  that  the  Conrt  allowed  the  most  extreme  indulgence  to  de- 
fendants in  such  cases  ((2) ;  and  form  of  the  order  for  taking  the  bill 
pro  confesso  was  also  conclusive  to  shew,  that  the  Defendant  was 
allowed,  even  at  the  latest  moment,  to  file  his  answer  (e).    The 

(a)  Beames's  Ord.  178,  (1661,  Id.  166).  (6)  1  Sim.  &  St  226. 

(e)  See  1  Dan.  Ch.  Pr.  693 ;  Fract  Reg.  362,  353,  Wyatt's  ed. 

{d)  See  also  Heme  y.  OgUvie,  11  Ves.  77. 

(0)  Whereas  the  Plaintiff  on  the,  &c,  exhibited  his  biU  in  this  Court  against  the 
defendant,  settiDg  forth  as  therein  set  forth ;  and  the  said  defendant,  bemg  serred 
with  process  of  subpcsna,  appeared  to  the  said  bill,  but  lefnsiDg  to  put  in  his  answer 
an  attachment,  &e.,  [reciting  the  subsequent  process] ;  that  l^  an  order  ftc.,  it  was 
ofdered  that  a  habeas  corpus  cum  cansis  should^sue,  directed  to  the  Warden  of  the 
Elect,  at  the  return  thereof,  to  bring  the  said  defendant  to  the  bar  of  this  Conrt  to 
answer  his  said  contempt,  whereupon  sueh  further  order  should  be  made  as  should 
be  just,  and  the  dei^L  in  court  for  the  pUuntiff  was  then  to  attend  with  the  record  of 
the  plaintiff's  bill,  in  order  that  the  same  might  be  taken  pro  confesso ;  and  the  said 
defendant  being  this  day  brought  up  to  the  bar  of  this  Court  accordingly,  and  the 
record  of  the  plaintiff's  bill  being  now  read,  and  the  defendant  gtill  persisting  in  his 
send  eoniempt,  and  tefusittg  to  put  in  his  answer  and  the  counsel  for  the  plaintiff  pray- 
ing that  the  plaintiff's  biU  may  be  taken  pro  confesso,  this  Court  doth  order»  Ac 
[Decree]. 
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other  point,  whether  a  plea  might  be  filed  by  a  defoDdant  in  eon* 
tempt,  in  tluB  stage  of  the  proceedings,  depended  npon  the  qnestaon 
whether  the  Court  was  to  make  a  new  practice,  and  adopt  the  Bpirit 
of  Lord  Clarendan^s  order,  in  a  case  not  within  its  terms, — ^the 
procesjs  by  attachment  with  proclamations  bebg  now  abolished  (a). 

The  Pluntiif  might,  if  he  were  so  advised,  move  to  take 
[   *161   ]    the  *plea  and  answer  off  the  file ;  but  for  the  present 

pnrpoee,  it  most  be  treated  as  a  form  of  pleading  not  ir- 
regular.  • 

No  motion  was  made  to  take  the  plea  and  answer  off  the  file. 
The  plea  came  on  for  argument,  and  was  overruled. 


*m  ■    ti 


BOBBBTS  V.  WiLLIABfS. 

1843 :  13th,  and  17th  February. 

The  Plaintiff  obtaining  the  order  niBi  to  confirm  the  Master's  report,  bat  not  pro- 
ceeding to  make  the  order  absolute,  the  Defendant  may  move  to  confirm  the  re- 
port, and  for  that  porpose  the  certificate  of  no  cause  shewn  wiU  be  ordeied  to  bt 
entered  on  his  office  copy  of  the  order  nisi. 

The  Plaintiff  obtained  the  order  nisi  to  confirm  the  Master's  re- 
port, and  served  it ;  bat  allowed  the  eight  dajs  to  expire  without 
confirming  absolutely.  The  Defendant  now  moved  ez  parte  that 
the  registrat  might  enter  in  tiie  margin  of  the  Defendant's  office 
copy  of  the  order  nisi,  the  certificate  of  no  cause  shown,  and  that 
tibe  repwt  might  ba  confirmed  ati^olute. 


Thb  Yics-CHAiroBLiiOB  mggestcd,  that  one  course  of  proceed- 
ing might  be,  to  direct  the  confirmation  of  the  report,  unless  the 
Plaintiff,  having  notice  of  the  order,  should,  on  or  before  the  expii- 
aUoo  «f  eight  d^jrs,  himself  obtttii  an  order  to  confirm ;  bat  on  ilia 

(a)  Order  VI.  of  Angnst,  1841 ;  Beav.  Ord.  Can.  64. 
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authority  of  CkUlingwarih  r.  OhiUingtvorth  (a),  made  the  order  as 
asked. 


Mr.  BenshaWy  for  the  motion. 


.•iMk    »m^»» 


•Prbnticb  v.  Phillips.  [  •152  ] 

184S :  2nd  and  9rd  March. 

Docttotenls  directed  to  be  deposited  whh  the  derk  of  records  and  writs,  after  an  order 
allowing  the  Plaftatiff  or  his  solicitors  to  inspect  and  take  copies  thereof  at  the 
office  of  ihe  Defendant's  solicitors, — the  solicitors  not  agreeing  by  whom  the  copies 
were  to  be  made. 

Oir  motion  by  the  Plaintiff  for  the  production  of  documents,  it 
vas  ordered,  that  the  Defendants  should,  within  seven  days  after 
service  thereof,  produce  and  leave  with  Messrs.  B.  &  C,  of  &c., 
the  solicitors  or  agents  of  the  said  Defendants,  the  several  letters, 
papers,  and  writings,  admitted  by  the  answer  of  the  said  Defendants^ 
and  the  schedule  thereto,  to  be  in  their  possession  or  power ;  and  it 
was  ordered,  that  tbei  Plaintiff,  bis  solicitiors  or  agents,  sbonld  have 
fiberty,  at  all  seasonable  titnes,  and  on  giving  reasonable  notice  ther^ 
ef,  to  inspect  and  take  copies  of  the  same,  or  of  such  parts  thereef 
as  he  may  be  adviised,  at  his(  otfn  expense.  ^ 

Messrs.  B.  &  C,  tie  Defendants'  solicitors,  offered  to  famish  the 
Plaintiff's  solicitors,  at  the  Plaintiff's  expense,  with  copies  of  any 
of  the  docaments  left  wHh  them  for  inspectie*  ttdei'cbe  otder  ^  but 
decUnedto  allow  th# Plaintiff's  solicitors  to  laakeF  copies  themsel^eoF. 

Mr.  Biffgi,  for  Iho  PWntiff,  moved  *at  the  Defendants,  and 
Messrsv  B.  b.  (7.,  Ihe  soUcitord  or  ag^ts  of  the  said  Defendants, 
might  be  directed,  within  two  days  after  the  service  upon  them  of 
any  order  to  be  mado  on  the  motioat,  to  permit  the  Plaintiff,  hia  so- 
Uoitor  or  agenly  to  make  cc^es^  for  themselves  of  the  serveral^letlerif 

Vol.  n.  18 


163  CASES  m  CHANCEBT. 

184S.— PrenUce  t.  Phillips. 

|)apers,  and  writings,  directed  to  be  produced  and  left  with  the  said 
Messrs.  B.  k  (7.,  the  solicitors  or  agents  of  the  Defendants,  by  the 
foregoing  order ;  or  that  the  Defendants,  and  the  said  Messrs.  B, 
k  C,  might  be  directed  forthwith  to  leave  the  said  several  letters, 
papers,  and  writings,  with  the  proper  officer  of  the  Court, 
[  *168  ]  for  the  ^purposes  of  the  foregoing  order ;  and  that  the 
Defendants,  and  Messrs.  B.  k  C,  might  be  directed  to 
pay  the  costs  of  this  motion. 

Mr.  BaHy^  for  the  Defendants,  and  Messrs.  B.  k  C7.,  submitted, 
that  they  had  complied  with  the  order  which  allowed  the  Plaintiff  or 
his  solicitors  to  inspect  and  take  (not  make)  copies  of  the  documents ; 
and  that  it  would  be  an  unreasonable  construction  of  the  order  to 
suppose  that  it  gave  the  Plaintiff's  solicitor,  or  his  clerks,  the  occu- 
pation of  the  office  of  the  Defendants'  solicitors,  so  long  as  it  might 
be  necessary  to  make  copies  of  voluminous  documents.  The  Defend- 
ants'  solicitors  had  allowed  their  office  to  be  the  place  of  deposit  for 
the  sake  of  convenience,  but  would  not  allow  it  on  the  construction 
which  the  motion  supposed. 

Mr.  Briggs  said,  that  the  production  at  the  solicitors'  offioe  waa 
in  indulgence  to  the  Defendants ;  as  the  strict  practice  was,  that 
the  documents  should  be  deposited  with  the  officer  of  the  Court. 
If  the  Plaintiff's  solicitor  were  not  allowed  to  make  the  copies,  the 
documenU  must  be  brought  into  Court  in  the  usual  manner. 


The  Vic^-Chakobllob  ordered  the  documents  to  be  deposited 
with  the  clerk  of  records  and  writs,  for  the  usual  purposes.  The 
question,  by  whom  copi^  should  be  made  under  the  common  order 
allowing  the  Plaintiff  or  i^s  agents  to  take  copies  of  documents  de- 
podted,  had  been,  in  practice,  a  subject  of  dispute,  during,  the  time 
that  the  depont  was  made  with  the  clerks  in  court ;  and,  therefore, 
he  made  no  order  as.  to  costs.  He  had,  in  many  cases,  followed  the 
iprindple  pointed  out  by  the  caae  of   Orane  v.  Cooper  (a) ;  and 

(a)  4  HyL  *  Or.  868. 
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fireqacntly,  upon  the  ^fiuggestion  of  the  Defendant,  [  *154  ] 
thatsacb  oonrse  would  be  most  convenient,  made 
orders  for  the  production  of  documents  at  the  Defendant's  or  his  so- 
licitors' place  of  business ;  but  this  motion  shewed,  that  so  much 
diflScuIty  might  arise  from  making  t2ie  order  in  that  form,  as  to  ren- 
der it  generally  the  better  rule,  i^at  the  order  should  be  in  the  com- 
mon form,  namely,  for  the  production  of  the  documents  at  the  office 
of  the  Court ;  in  which  cade,  any  variation  for  the  convenience  of 
the  parties  might  be  made  a  matter  of  arrangement  between  them. 


Shewell  v.  Shewell. 

1849 :  12Ui  and  14fih  Jaonary. 

Order  for  payment  of  the  diyidends  of  a  fnnd  in  Court,  to  the  execnton,  for  dietribn- 
tion  amongst  the  parties  interested,  before  the  acconnts  of  the  estates  were  taken» 
the  executors  admitting  assets  of  the  testator  for  all  purposes. 

An  administration  suit.  The  accounts  had  not  been  taken,  but 
a  sum  of  175,0007.  Consols,  had  been  transferred  to  the  credit  of 
the  cause.  Various  persons  were  entitled  to  interests  for  life  or 
other  present  interests  charged  on  the  income  of  the  reridue.  The 
executors  were  willing  to  receive  the  dividends  and  pay  them  over 
to  the  different  parties  having  immediate  interests  therein. 

Mr.  BomUly  moved,  that, — all  parties  consenting, — ^the  dividends 
to  accrue  due  on  the  fund  in  Court  might  be  ordered  to  be  paid  to 
the  executors ;  Dando  v.  Dando  (a). 


The  Yigb-Chanobllor  said,  the  practice  of  the  Court  was  not  to 
order  the  payment  of  any  part  of  the  fund,  unless  the  accocmts  were 
taken,  or  assets  for  all  purposes  admitted  by  the  ezecv* 
tors ;  and,  in  the  latter  case,  the  Court  should  be  satis-    [  *155  ] 
fied  of  the  propriety  of  the  proposed  application  of  the 

(a)  1  Sim.  510. 
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flind,  or  it  might  by  its  order  deprive  the  parties  interested  of  the 
security  of  the  fund  itself,  and,  for  that  secority,  substitute  the  per- 
sonal liability  of  the  executom. 

Upon  the  application  of  the  parties  beneficially  interested,  the 
trustees  and  executors  consenting,  and  admitting  assets  of  the  tes^ 
tator  for  all  purposes,  the  order  was  fe^ade. 


Brooks  v.  Jobling. 

1843  :  17th,  IStb,  and  SOth  March. 

The  order  appointing  a  solicitor  to  be  the  guardian  ad  litem  of  a  lunatic,  not  found 
BO  hj  conimi>8ion,  may  be  made  under  the  28th  Order  pf  October,  1842,  on  the 
application  of  the  Plaintiff;  hut  it  cannot  be  mad^  withont  serrice  of  notice  upon 
the  alleged  lunatic- 

Motion  on  behalf  of  the  PlaintiflF,  under  the  Order  XXVIII.  of 
the  26th  of  October,  1842,  that  a  guardian  ad  litem  may  be  appoint- 
^  of  Thomas  Jobling^  one  of  the  Defendftnta  in  tb^  cause,  a  person 
pf  unsound  mind. 

The  i^ffidayits  read  were, — that  of  the  proprietor  of  the  asylum 
under  whose  pare  the  Defendant  was  placed,  statmg  that  he  had  been 
received  oa  the  certificate  of  two  surgeons,  and  that  the  deponent 
believed  him  to  be  of  unsound  mind,  and  incapable  of  taking  care 
of  his  own  aflbirs,  or  of  acting  Ib  the  management  of  his  defence  in 
the  suit,  and  no  commission  of  lunacy  had  issued  ;-^and  that  of  the 
Plmtifi''s  solicitor,  who  deposed  to  applications  to  the  solicitor  of 
the  wife  of  the  lunatic,  and  to  several  of  his  nearest  relations,  who 
refused  to  interfere  in  his  defence. 


(The  Yigs-Chakoellor  doubted  whether — ^the  case 

[  •156  ]    not  being  one  in  which  any   attachment  had    ^sued 

against  the  defendant,-^the  order  could  properly  be 

made  on  the  application  of  thj^  Plw^tjflf ;  and  whether,  as  in  the  case 
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of  an  infant,  the  motion  ought  not  to  hav^  been  on  behalf  of  the  De- 
fendant. And  his  Honor  said,  that  eT€<n  if  the  order  could  be  made 
on  the  application  of  the  Plaintiff^  it  could  only  be  done  upon  proof 
of  service  upon  the  Defendant  of  the  subpoena  to  appear,  and  of  no- 
tiee  of  the  motion.] 

Mr.  Rogers^  for  the  motion,  cited  Sowlett  y*  WiUnraham  (a)  ; 
and  1  JDanielly  Ch.  Pr.  p.  220.  Cases,  in  which  the  order  assign- 
ing a  guardian  had  been  made  on  the  Plaintiff's  application,  were 
produced  from  the  registrar's  book  ((). 

Upon  the  authorities  in  the  registrar's  book  and  upon  affidavit  of 
the  service  upon  the  Defendant,  Thoma%  Jobling^  of  the  subpoena  to 
appear,  and  of  the  notice  that  the  Court  would  be  moved  this  day, 
to  appoint  one  of  the  solicitors  of  this  Court  to  act  as  guardian  to 
the  said  Thom^iM  JobUnffy  a  person  of  unsound  mind,  by  whom  he 
might  appear  to  and  answer  the  bill,  and  who  might  defend  the  suit 
in  his  behalf, — 

Mr*  Bog4T9  suggesting  the  name  of  a  solicitor  who  was  willing  to 
take  the  duty, 

Ths  Yigb-Qbancxllor  appointed  such  solicitor  to  be  the  guar- 
dian. 


^pvw^*^^^ 


•Pknjpou)  v.  Bouch.  [  IS?  ] 

)84a :  9Q(h  MBTch. 

Y^ificatian  «f  lb»  wgf  of  te  bill  to  U  Mnred  wid»r  the  24th  Order  ef  An^^Bt^ 
1841. 

Mr.  BiobsbSi  moved  to  enter  the  memorandum  ef  service^  under 

(a)  5  Madd.  498: 

{h)  MUU^  y.  8maU9,  BtBg.  Lib.  a  189S,  fo.  I78»i  Mw^imddy,  Maeimald,  Rcgr- 
lib.  B.  1884,  fo.  998. 
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the  Order  XXIV.  of  August,  1841,  of  copies  of  the  bill  ezamined 
from  the  draft  (a)  of  the  bill(4),  which  was  proved  to  correspond 
with  the  ingrossment. 

Ths  Yioe-Ghangellob  made  the  order,  observing,  that  it  ou^t 
in  all  cases  to  appear  by  the  affidavit  in  what  way  the  truth  of  the 
copy  served  had  been  a8certained(tf). 


[  •ISS  ]  *Ballabd  v.  Whim. 

1843:  27Ui  and  SlBt  March. 

EzceptUma  to  the  Master's  report  ought  to  follow  in  form  as  well  as  in  substance  the 
objections  carried  in  before  the  Master. 

Upwards  of  thirty  separate  objections  were  taken  to  the  draft  report,  in  .reapect  of 
the  same  number  of  items  allowed  in  an  account  \  one  exception,  indnding  all  the 
objections,  was  taken  to  the  report,  for  that  the  Master  ought  to  hare  disallowed 
the  same  items,  or  some  or  one  of  them : — Held,  that  this  was  informal,  ibr  the 
exceptant  requiring  the  judgment  of  the  Court  on  every  item,  the  exceptions 
should  have  been  in  the  same  form  as  the  objections,  and  thereby  have  called  for 
such  judgment ;  that  this  exception  must  be  allowed,  if  it  shoold  be  found  that 
any  item  ought  to  have  been  disallowed ;  but  that,  notwithstanding  the  informali- 
ty, the  Court  might,  if  it  thought  fit,  hear  the  exception  upon  all  the  items,  and 
make  a  special  declaration  as  to  any  or  all  which  had  been  improperly  allowed. 

An  infant  Plaintiff  coming  of  age  during  the  progress  of  the  cause,  and  disapproring 
of  the  proceedings,  cannot  appear  in  the  proceedings  by  counsel,  other  than  those 
who  appear  for  the  Plaintiffs  generally :  he  can  only  complain  of  or  repudiate  the 
proceedings  by  making  them  the  subject  of  a  special  application. 

(a)  See  Blew  t.  Martin^  ante.  Vol  1.  p.  151,  n. 

(6)  By  the  afBdayit  read,  the  deponent  stated  "  that  he  examined  each  copy  which 
he  so  served  as  aforesaid,  with  the  draft  from  which  the  ingrossment  of  the  said  MU 
was  made,  and  that  deponent  examined  the  said  ingrossment  with  the  said  draft,  and 
filed  the  same  at  the  record  and  writ  clerk's  office,  and  that  no  alteration  was  made 
in  the  said  draft,  from  the  time  when  he  so  examined  and  filed  the  said  ingrossment, 
to  the  time  he  so  examined  the  said  copies  as  aforesii^  nor  was  the  said  draft  out  of 
the  deponent's  custody  between  the  time  of  such  respectire  examinations." 

See  on  this  Order,  Weldi  r.  Wdeh^  Vol.  1,  p.  693. 

(c)  The  order  had  been  sometimes  made  on  the  shnple  averment  in  the  affidavit, 
that  the  copies  served  werf  '*  tme  eopies"  of  the  bill,  without  shewing  how  they 
were  proved  to  be  so. 


/ 
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Undsb  a  decree  to  take  the  accounts  of  an  estate,  in  a  suit 
against  the  administrator,  the  Master  allowed  the  Defendant  various 
sums  in  his  discharge,  and  among  them  allowed  upwards  of  thirty 
different  items,  varying  in  amount  from  58.  to  80Z.,  to  which  the 
Plaintifis  objected ;  and  as  to  which  they  carried  in  distinct  objec- 
tions to  the  draft  report  for  every  item  complained  of.  The  Master 
overruled  the  objections. 

Two  exceptions  were  taken  by  the  Plaintifis  to  the  report :— First 
exception,  for  that  the  Master  had  found  that  the  Defendant  had  laid 
out  and  expended  several  sums  of  money  amounting  together  to  4677. 
148.  6(2.,  in  the  funeral  of  the  intestate,  in  obtaining  letters  of  ad- 
ministration to  lus  estate,  in  discharge  of  debts  due  from  him  at  the 
time  of  his  decease,  and  otherwise  on  account  of  his  personal  estate, 
the  particulars  whereof  the  Master  had  set  forth  in  the  schedule  to 
bis  report ;  whereas  he  ought  to  have  found  that  the  monies  so  laid 
out  and  expended  amounted  to  a  less  sum  than  4677.  148.  6(2. : — 
Second  exception,  ^'  for  that  the  Master  has  in  and  by  his  report, 
and  the  second  schedule  thereto,  allowed  to  the  Defendant  the  seve- 
ral sums  of  money  specified  in  the  schedule  hereto  annexed  ;— 
whereas  he  ought  to  have  disallowed  the  same  sums  of  money  or 
some  or  one  of  them,  or  some  part  or  parts  of  them,  or  some  or  one 
of  them." 

*Mr.  RaupeUj  in  support  of  the  exceptions.  [   159    ] 

Mr.  Watson  appeared  for  two  of  the  three  PlaintiSis,  and  stated 
that  they  were  infants  at  the  time  of  the  institution  of  the  suit,  and 
had  since  come  of  agelj  and  repudiated  the  present  proceedings,  by 
exception. 

Mr.  lUupeU  cited  Aeret  v.  lAtde(a)^  and  insisted  that  the  pa^ 
ties,  in  order  to  interpose,  ought  to  have  moved  that  their  names 
dioold  be  struck  out  of  the  record  as  Plaintiffi. 


Tn  Viob^Shanoulor  said,  that  the  Plaintifis  could  not  sever, 

(a)  7  Sim.  188. 
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bat  must  be  heard  by  the  saioaa  counsel.  There  was  nothing  to  shew 
that  the  procee^ngs  had  not  been  or  were  not  regidar^  and  if  anj 
objections  to  the  proceedings  were  to  be  taken,  or  the  frame  of  the 
suit  was  proposed  to  be  altered,  it  must  be  ugon  an  application  to 
the  Court  for  that  specific  purpose. 

Mr.  Chodeve^  for  the  Defendant,  objected  to  the  form  of  the  ex- 
ceptions, as  being  necessarily  inconclusive,  inasmuch  as  any  decinon 
to  which  the  Court  might  come,  except  that  of  overruling  both  ex- 
ceptions, would  still  leave  the  case  wholly  undecided.  The  except 
tions  should  have  followed  the  form  of  the  objections,  every  item  be- 
ing made  to  form  a  distinct  subject  of  exception.  The  first  excep- 
tion, moreover,  was  so  framed,  that  even  if  it  was  overruled,  the 
case  must  be  agsdn  opened  in  order  to  proceed  with  the  considera- 
tion of  the  second  exception ;  2  Smithy  i'r.  p.  841,  842 ;  2  Dan, 
Ch.  Pr.  957- 

[  •160  ]  "Mr.  EoupeU^  and  Mr.  &.  L.  Mussdl^  for  tfce  excep- 
tions, insisted  that  they  were  correct  in  foim ;  and  that, 
to  make  every  item  the  subject  of  a  separate  exception,  would  jflstly 
have  been  complained  of  as  oppressive.  Oompertz  v.  Best(a). 
The  court  mi^t  as  conveniently  dispose  of  the  whole  case  by  con- 
sidering the  items  in  the  schedule  successively,  and  making  a  special 
order,  as  if  there  were  distinct  exceptions. 

Moare-v.  LangfardQi)^  and  Tmch  v.  CheeseQc^j  were  also  cited. 


Vice-Chancbllor  : —  » 

The  Plaintiffs,  in  this  case,  carried  in  objections  to  the  allowances 
made  by  the  Master  to  the  Defendant :  these  objections  were  up- 
wardsr  rf  thirty  iit  numbear,  and  were  overruled  by  the  Master.  The 
general,  I  may  say  nearly  the  invariaUo,  pvactiee,  where  the  draft 
of  the  Master's  report  has  been  objected  to  is.,  to  convert  the  et^ee- 
tions  into  exceptions.  The  rule,  which  is  stated  in  all  the  books  of 
practice,  is,  that  the  party  who  excepts  to  the  report,  is  bound  to 
make  his  ezceptiona  conrespond  with  his  objeoliottiy  io  tluit,  at:  least, 


(a)  I  Ton.  k  CoU.  lU.  {h)  6  Siia.  8S8.  (c)  1  Bmt.  571. 
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thej  may  be  the  same  in  sabstance.  I  doubted,  and  still,  to  some 
extent,  doubt,  whether  these  exceptions  are,  in  substance,  the  same 
as  the  objections.  In  form,  thej  clearlj  are  not  so.  The  objections 
being  separate,  the  Master  was  required  and  obliged  by  the  form  of 
the  objections  to  come  to  a  distinct  conclusion  with  respect  to  every 
item :  he  could  not  avoid  doing  so.  The  manner  in  which  the  ques- 
tion is  brought  before  the  Court,  by  these  exceptions  is  matenally 
different.  All  that  the  exceptions  require  me  to  decide 
is,  that  something  has  been  ^improperly  allowed.  As  [  *161  ] 
soon  as  the  excepting  party  has  proved  that  one  item, 
or  part  of  an  item,  is  wrong,  he  has  proved  the  truth  of  his  excep- 
tion ;  and  the  case  might  then  regularly  go  back  to  the  Master. 

The  first  question,  then,  I  have  to  consider  is,  whether  this  ex- 
ception is  so  informal  that  I  cannot  entertain  it  at  all.  It  may  be 
an  exception  which  I  am  bound  to  entertain  ;  and  yet  be  so  framed 
that  I  cannot  dispose  of  the  whole  case.  If  an  exception  is  so  in- 
formal, that  the  Court  cannot  deal  with  it,  I  think  the  party,  who 
takes  that  objection,  should  have  applied  to  take  the  exception  off 
the  file.  By  leaving  it  on  the  file,  and  permitting  it  to  come  on  for 
argument,  he  admits,  that  it  is  not  so  vicious  in  form  but  that  it  may 
be  dealt  with,  at  least,  for  the  purpose  of  being  overruled.  Sup- 
posing, therefore,  that  in  substance  it  cannot  be  supported,  I  must 
yet  treat  it  as  being  an  exception  which  I  am  bound  to  entertain  {cc 
some  purpose ;  and  I  think  that  I  am  bound  to  enterain  it  for  ^he 
purpose  of  seeing  whether  there  is,  or  not,  something  wrong  i^  the 
Master's  report. 

Having  determined,  then,  that  I  am  to  inquire  whether  there  is 
or  not  some  error  in  the  report ;  and  there  being  no  doubt  that  if  I 
find  any  thing  wrong,  I  am  at  liberty  immediately  to  allow  the  ex- 
ception, and  send  the  case  back  to  the  Master,  th«  next  question  is, 
whether  I  am  bound  so  to  do  without  pronouncipg  a  judgment  upon 
every  item  in  the  schedule  to  the  exceptions,  .'he  consequence  being 
that  the  case  might  be  sent  from  tho  Court  io  the  Master,  and  the 
Master  to  the  Court,  as  many  times  as  there  are  items  objected  to  ? 

The  inconvenience  I  have  suggested  may  be  obviated  by  taking 
this  course:— the  Court    on  the  discussion    of    the    exceptions 

Vol.  U.  19 
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[  M62  ]  may  go  through  the  irhole  of  &•  itemSy  ^(althoiigh 
the  form  of  the  exceptions  does  not  require  that  it  should 
do  so),  and  may  make  a  declaration  on  every  item  it  may  disallow, 
and  send  the  case  back  to  the  Master  to  review  his  report,  having 
regard  to  those  declarations.  I  am  quite  clear  that  I  may  take  this 
course  (a) ;  and  it  meets  the  justice  of  the  case :  it  is  equally 
dear,  that  the  party  who  opposes  the  exceptions  cannot  be  injured 
by  it,  even  to  the  extent  of  being  surprised ;  because,  from  the 
objections  that  were  carried  in,  he  knows  precisely  what  the  quer 
tions  are  which  he  has  now  to  meet.  The  only  reluctance  I  have 
felt  to  take  this  |  course,  arises  from  the  apprehension,  that,  by  .en- 
deavouring in  this  case  to  do  what  is  abstractedly  just,  I  may  encour* 
age  other  attempts  to  create  new  forms  of  exceptions, — ^for  this 
certainly  is  a  new  mode  of  excepting,  and  a  departure  from  the 
common  form  of  practice.  As  I  must,  however,  for  some  purpose 
deal  with  these  exceptions,  I  think  it  is  better,  and  less  inconven- 
ient, that  I  should  go  into  the  whole  case,  than  put  the  parties  to 
the  useless  expense  of  converting  the  objections  into  exceptions.  I 
shall  hear  the  exceptions  fully,  and  declare  my  opinion  as  to  each 
item,  (if  any),  on  which  I  may  differ  from  the  Master,  and  send 
tbe  case  back  to  the  Master  with  those  declarations :  that  is  the 
justice  of  the  case,  and  there  is  nothing  in  practice  which  strictiy 
prohibits  my  doing  it.  In  point  of  expense  it  is  plain  that  this  form 
of  exception  comes  nearly  to  the  same  thing  as  if  the  usual  fonD 
had  bten  adopted ;  and  which  form  I  hope  will  be  adhered  to  ift 
future  cases. 


-^^■^^"^^^ 


[  *168  ]  •Nkesom  v.  Clabkbon. 

184S :  12th  and  14th  "SortBher  and  lOth  Decemher. 

A.  contracted  to  pnichase  real^gtate,  and  died  haying  made  Ub  widow  his  nnirenal 
deriiM  a9d  legatM.    The  wft^  married  B.,  who,  a  ITSS,  toek  a  wBftjnn  ef 

(•)  8eeVoLI.,p.678» 
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tbe  picmises  oontractod  to  be  purchased  by  A.  to  himielf  and  a  tniBtee,  reciting  the 
OODtract  by  A., — his  will  and  death,— the  marriage  of  his  widow  with  B.'j  and  that 
"  thereapoQ  B.  became  entitled  to  the  beneficial  interest  in  the  parchase."  B.,  in 
1617,  sold  the  premises  to  C,  and  C.  took  a  conveyance  from  B.  and  his  trustee, 
reciting,  that  by  certain  good  and  safficient  assarances  in  the  law,  the  premises  stood 
limited  to  B.  and  the  trostee,  bat  not  reciting  the  deed  of  1798.  The  widow  died 
leaving  her  heir-at-law  an  infant,  who  came  of  age  in  1825,  in  the  life-time  of  B. 
The  bill  was  brought  by  the  heir-at-law  in  1836,  after  the  death  of  B.,  for  a  conyey- 
ance  of  the  estate. 
Eidd,  that  the  recital  in  the  deed  must  be  understood  as  stating  that  the  widow  was 
devisee  of  the  purchased  premises,  and  that  the  title  of  B.  accrued  by  the  marriage; 
that  the  Court  would  not  presume,  in  favour  of  a  purchaser,  that  K.  had  any  other 
title  than  was  so  represented ;  that  C.  must  be  presumed  to  have  been  cognizant  of 
and  to  have  taken  the  title  of  B.  his  vendor;  that  the  equitable  title  of  theheir-al- 
aw  of  the  widow  was  not  affected  by  the  lapse  of  time;  and  that  the  heir-at-law 
was  entitled  to  the  decree  for  a  conveyance  of  the  estate. 

John  CowuNa,  m  1792,  purchased,  at  a  sale  by  auction,  certain 
freehold  premises  at  Leeds,  known  as  the  Angel  Inn^  for  the  sum  of 
15002.,  but  before  any  conveyance  of  the  estate  was  executed,  or  the 
purchase  money  paid,  CoioUng  died,  having  by  his  will,  made  in 
Jannary,  1793,  devised  all  his  real  estate  to  Anuj  his  widow,  and 
made  her  his  residuary  legatee  and  executrix.  Ann  the  widow 
proved  the  will.    In  July,  1793,  Ann  the  widow  married  William 

By  indentures  of  lease  and  release,  dated  the  24th  and  25tb  of 
September,  1793,  the  latter  made  between  Wade  Brown  (the  vendor 
of  the  premises),  devisee  in  trust  thereof,  appointed  by  the  will  of 
AUee  Bywaterj  deceased,  of  the  first  part ;  and  said  WtUiam  Sgkes 
and  Ann  his  wife  (who  was  the  widow  and  relict  of  the  said  John 
Cowling^  deceased),  of  the  second  part;  and  L.  NichoUony  of  the 
third  part ;  reciting  the  will  of  Alice  Bywaier^  and  reciting  that  the 
said  Wade  Bromij  in  pursuance  of  the  trust  in  him  reposed  by  said 
will,  caused  the  tenements. and  hereditaments  thereinafter  mentioned, 
(being  all  the  residue  of  the  real  estate  of  the  said  Alice 
Bytrater),  to  be  advertised  in  the  pubUc  newspapers  •for  [  *lQi  ] 
sale  by  auction  on  the  3rd  day  of  October,  1792,  on 
which  day  a  meeting  was  held ;  and  the  said  John  Cowling^  being 
ibe  lugheat  bidder  at  such  sale,  became  the  purchaser  of  the  sidd 
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tenements  and  hereditaments,  at  or  for  the  price  or  sum  of  1500^, 
being  the  best  price  that  could  be  had  or  gotten  for  the  same ;  and 
reciting,  that  the  said  John  Cowling  had  since  departed  this  life, 
having  first  made  and  duly  executed  his  last  will  and  testament  and 
thereof  appointed  the  said  Ann  Sgies^  his  then  wife,  universal  devisee 
and  legatee,  and  sole  executrix ;  and  reciting,  that  the  said  William 
St/kes  had,  since  the  death  of  the  said  John  Cowling^  intermarried 
with  the  said  Ann  his  widow,  and  thereupon  became  entitled  to  the 
beneficial  interest  in  the  said  purchase,  and  had  agreed  to  complete 
the  same,  but  not  being  provided  with  the  whole  of  the  purchase* 
money,  the  said  Wade  Brotm  had  agreed  to  let  the  sum  of  llOOZ. 
part  thereof  remain  in  the  hands  of  the  said  William  Sykee^  upon 
security  of  the  said  tenements  and  hereditaments,  in  manner  herein- 
after mentioned  and  expressed, — the  said  premises  called  the  Angel 
Inn  were  conveyed  and  assured  to  L*  NichoUon^zxi^  his  heirs,  as 
to  a  term  of  1000  years,  to  the  use  of  the  said  Wade  Braumj  for 
securing  payment  of  the  said  llOOZ.  and  interest  thereon ;  and  as  to 
the  remainder,  to  the  use  of  the  said  William  Sykee  and  X.  NiehoUon^ 
and  their  heirs,  in  trust,  nevertheless,  as  to  the  estate  of  the  said 
L.  NicholsoHj  and  his  heirs,  for  the  said  William  Sykte^  his  heirs 
and  assigns. 

By  an  indenture  of  demise  and  mortgage  of  the  5th  of  September, 
1800,  made  between  the  said  William  Sykee  of  the  first  part ; 
Nicholson  of  the  second  part ;  and  Wade  Browne  of  the  third 
part,  William  Sykes  and  Nicholson  demised  the  premises  to  Wade 
Browne  J  his  executors,  &c,  for  the  term  of  1000  years, 
[  *165  }  subject  to  a  'proviso  for  redemption  of  the  said  premises 
on  payment  of  5002.,  with  interest  as  therein  mentioned. 

In  pursuance  of  a  contract  for  the  sale  of  the  premises  by  Wil- 
liam Sykes  to  Benjamin  Clarkson^  an  indenture,  dated  the  SOth  of 
September,  1817,  was  made  between  the  said  WilUam  Sykes  of  the 
first  part ;  L  Nicholson  of  the  second  part ;  Wade  Browne  of  the 
third  part ;  Benjamin  Clarkson  of  the  fourth  part,  and  T.  Hdmp* 
shire  (a  trustee  for  Clarkson)  of  the  fifth  part ;  reciting  that,  under 
and  by  virtue  of  certain  good  and  sufficient  conveyances  and  assor* 
ances  in  the  law,  the  iud  premises  then  stood  limited  and  assured 
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to  the  use  of  the  said  fVilliam  Sykes  and  L.  Niehohon,  and  their 
heirs,  nevertheless  as  to  the  estate  and  interest  of  the  said  L.  Mcholr 
Ban  and  his  heirs  therein,  in  trust  for  the  said  Willian  SykesyhUs 
heirs  add  assigns  for  ever,  sabject  only  to  the  mortgage  next  there- 
inafter mentioned ;  and  reciting  the  said  demise  by  way  of  mort 
gage  of  the  5th  September,  1800,  that  the  estate  of  the  sidd  Wade 
Brawn  thereunder  had  become  absolute  at  law,  and  that  the  sum  of 
1502.  only  remained  due  on  the  said  mortgage ;  and  reciting  that 
Benjamin  Clarkwn  had,  sometime  previously,  contracted  and  agreed 
with  William  Sykes  for  the  absolute  purchase  of  an  estate  of  in- 
heritance in  fee  simple,  in  possession,  free  from  all  incumbrances 
of  and  in  the  said  premises,  at  or  for  the  price  or  sum  of  2700/., 
out  of  which  it  had  been  agreed  that  the  said  sum  of  150/.,  so  due 
and  owing  to  the  said  Wade  Broum^  should  in  the  first  place  be  paid  ; 
and  reciting  that  the  said  William  Syhee  had  applied  to,  and  pre- 
vailed upon,  the  said  L.  Nicholson  and  Wade  Brown  to  join  in  con- 
veying and  assuring  the  said  hereditaments  to  the  said  Benjamin 
Clarkson  and  his  heirs,  to  the  uses  and  in  manner  thereinafter  men- 
tioned ;  and  the  said  premises  and  the  said  term  therein,  were  there- 
by conveyed  and  assigned  to  Benjamin  Clarkeon  and  his 
heirs  in  fee.  Clarkson  ^afterwards  died,  havmg  devised  [  *166  ] 
the  premises  to  the  Defendants. 

Ann  Sykes  (foimerly  the  widow  of  Cowling)  died  on  the  9th  of 
September,  1821,  leaving  the  Plaintiff,  her  daughter  by  a  former 
husband,  her  heiress-at-law,  then  an  infant.  The  Plaintiff  attained 
twenty-one  years  of  age  in  August,  1825,  and  intermarried  with 
Neesom^  the  other  Plaintiff,  in  January,  1826.  William  Sykes 
died  in  August,  1885. 

In  August,  1836,  the  bill  was  filed  against  the  devisees  of  Clark- 
ion,  praying  that  they  might  be  decreed  to  convey  the  premises  to 
the  Plaintiff,  and  to  account  for  the  rents  and  profits,  the  Plaintiff 
offering  to  pay  what  might  be  due  to  the  Defendants  in  respect  of 
the  purchase-money. 

The  answer  stated,  that  Cowling,  as  the  Defendants  believed, 
never  entered  into  any  written  or  binding  contract  for  the  purchase 
of  the  premises ;  that  at  his  death  his  property  was  sworn  to  be  un- 
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der  the  yalue  of  40!.,  and  that  he  was  in  fact  infioivent ;  that  Spke$ 
entered  into  an  independent  contract  for  the  purchase,  and  to  com- 
plete the  same  borrowed  llOOZ.  from  Wade  Broum^  and  paid  the 
residue  out  of  his  own  n^onies.  The  answer  stated  the  inSentarea 
of  the  24:th  and  25th  of  November,  1793,  and  that  ^e  premises 
were  thereby  convejcd  and  assured  in  the  manner  above 
tated(a).  The  ^answer  of  the  Defendants  said  they  [  *167  ] 
did  not  believe  that  any  interest  in  the  premises  passed 
by  the  willof  Cowling  to  Ann  Svkesy  or  that  Ann  Syke»  had  ever 
interestin  them ;  and  they  insisted  that  they  were  purchasers  for 
any  valuable  consideration,  witliout  notice  of  any  such  interest,  and 
as  such  hadbeen  in  undisturbed  possession  since  1817. 

Mr.  Wakefield^  Mr.  (7.  P.  Cooper y  Mr.  Kentfon  Parker,  and  Mr. 
Modgaony  for  the  Plaintiff. 

The  contract  made  by  CowUngj  for  the  purchase  of  the  premises 
in  question,  being  made  at  a  sale  by  auction,  must,  at  this  distance  of 
time,  be  presumed,  without  evidence  of  any  written  contract,  to  have 
been  made  in  a  manner  which  was  binding  within  the  Statute  of  Frauds. 
The  auctioneer,  for  that  purpose,  is  the  agent  of  both  parties.  Unir 
menon  v.  Heelia  (b)  ;  White  v.  Proetar  (c)  ;  1  Sugd.   Vend.  ^ 

{a)  The  Defendanti  admitted  the  )>o«es«ioii  of  the  indentaren  of  the  S4tii  and 
26th  of  November,  1793.  The  Plaintiffs  moved,  upon  the  answer,  for  their  prodttc- 
tion.  The  Vtce- Chancellor  of  England  refused  the  motion.  The  motion  was  after, 
wards  made  before  the  Lord  ChanceUor. 

Mr.  C.  P.  Cooper,  for  the  Plaintiffs. 

Mr.  Wahtifidd,  for  the  Defendants. 

Kenntdy  v.  Green  (a)  and  other  authorities  were  mentioned.  The  statement  in  tiie 
recital  was  relied  on  as  shewing  that  the  purchaser  bad  coABtmetive  notice  of  the 
Plaintiffii'  title. 

The  Lord  Chancellor  ordered  the  deeds  to  be  produced  (c). 

(6)  2  Taunt.  3S.  (c)  4  Id.  209. 


(a)  6  Sim.  6. 

(6)  See  the  report  of  this  case,  upon  the  motion,  in  Mr.  C  P.  Coopm^e  Select 
Cases,  p.  93. 
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Pur.  p*  188,  lOtk  ed.    The  effect  of  the  contract  was,  therefore,  to 
vest  in  Cowting  the  eqnitable  interest  in  the  premises.    His  widow 
took  the  same  interest  as  bis  devisee.    Supposing  that  tlie  widow  had 
then  died  intestate, — ^the  Plaintiff  would  have  taken  the  premises  as 
heiress-at-law,  either  subject  to  the  payment  of  the  purchase-money  in 
the  nature  of  a  mortgage,  or  with  the  right  of  having  the  purchase- 
money  nosed  and  pud  out  of  the  personal  estate.    The  equitable  in* 
terest,  however,  renuuned  vested  in  the  widow  at  the 
time   her    marriage  with  Syhes.    Nothing  has  *since  [    *168    ] 
taken  place  to  divest  the  widow  and  her  heirs  of  that  in- 
terest :  it  could  not  pass  without  fine,  the  widow  having  died  in  the 
lifetime  of  Si/ke9.    The  defendants  are  bound  by  the  recitals  in  the 
deed  of  1793,  and  they  do  not  in  fact,  by  their  answer,  suggest  that 
they  derive  their  title  in  any  other  manner.     G-ilbert  on  Evidence^ 
p.  86  ;  Fort  v.  Clarke  (a).    There  was  no  reason  for  making  NichF 
oUan  a  party  to  the  deed  of  1817,  except  in  respect  of  his  interest 
as  a  trustees  for  Sykes  and  that  interest  he  acquired  only  by  means 
of  the  previous  conveyance  to  Sykea  ;  this  circumstance  shews  that 
Clarkson  derived  his  title  under  the  conveyance  of  1793,  and  from 
the  erroneous  conclusion  of  law  upon  which  that  conveyance  was 
founded ;  and  it  also  affects  him  with  notice  of  that  failure  in  the  title. 

Mr.  Sharpcy  Mr.  Kot^  Mr.  CooU^  and  Mr.  Mmsley,  for  the  De- 
fendants. 

The  presumption  will  be  in  favour  of  bon&  fide  purchasers,  whose 
title  had  been  undisturbed  for  twenty  years ;  and,  therefore,  in 
the  absence  of  evidence  that  Clarhion  had  actually  any  knowledge 
of  the  deed  of  1793,  before  the  completion  of  his  purchase,  or  that  he 
claimed  or  derived  title  under  that  deed,  the  Court  would  not  presume, 
against  him,  that  he  must  necessarily  have  done  so.  If  the  Defend- 
ants are  to  be  bound  by  the  recital,  it  must  be  by  the  whole  of  that 
recital.  The  Plaintiffs  are  not  at  liberty  to  take  one  part  and  reject 
the  other;  and  if  the  whole  recital  is  taken,  then  the  title  of  the  De- 
fendants appears.    JEarl  of  Montague  v.  Lord  Preston  (by.    The 

(a)  1  Bujw.  601. 

{h)  IS  Yin.  Ab.  p.  ISS,  tii  BacM..pL  9;  8.  C,  Vtat  14a 
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parohasera  from  i^kes  cannot,  afler  his  death,  explain 
[    169   ]   the  recital ;  bat  seyeral  ^interpretations  may  be  sngges- 

ted,  not  inimical  to  the  yalidity  of  the  title  of  Sjfkei. 
Brown,  the  vendor,  might  have  cancelled  tlie  first  contract  (the  es- 
tate of  Cowling  being  insolvent),  and  might  have  made  a  new  contract 
with  Syke%  ;  1  Sugdmy  Ven.  ^  Fur.  306,  ed.  10th ;  WhUtaker 
V.  WhUtoktr  (a) ;  or  the  widow  might  have  assigned  the  benefit  of 
the  contract  to  8yku  by  a  letter  to  Brawn,  or  any  other  form  of 
memorandnm ;  or  it  might  have  been  conditionally  assigned,  in  the 
event  of  the  marriage  taking  place ;— or,  at  the  utmost,  the  recital 
that  ^^  thereupon ''  (i.  e.  the  marriage)  Sglus  became  entitled,  is 
only  a  mistake  in  fact :  it  is  not  to  be  read  as  *^  thereby."  At  least, 
when  the  recital  may  be  consistent  with  the  truth,  the  contrary  will 
not  be  assumed.  Iknng  v.  Jone$  (6)  /  Leun$  v.  DavUan  (e). 
The  length  of  time  during  which  the  Plaintiff,  with  a  knowledge  of 
her  alleged  rights,  has  acquiesced  in  the  possession  of  the  Defend* 
ants,  deprives  her  of  any  right  to  the  assistance  of  a  Court  of  equity. 
Stoeldey  v.  StocJdey  (d)  ;  Stat.  8^4  Wili.  4,  c.  27,  8.  27. 


Vicb-Chancellor  : — 

The  argument  which  has  been  addressed  to  me  m  this  case,  re^ 
quires  that  I  should  observe  on  three  points.  First,  excluding  the 
time  that  has  elapsed,  I  am  to  consider  how  the  case  would  stand  if 
the  bill  had  been  filed  agtdnst  Sgkes  in  his  lifetime  ?  Secondly, — 
still  excluding  the  question  of  time,  what  is  the  position  of  the  De> 
fendants,  supposing  them  to  claim  under  Sgkes  f    Thirdly,  how  far 

the  time  that  has  elapsed  ought  to  affect  the  question  T 
[  *170   ]        *Now,  if  this  were  the  case  of  a  bill  filed  against 

JSjfkes  in  his  lifetime,  I  should  have,  as  against  Sykez, 
to  determine  simply  the  construction  of  the  recitals  contained  in  the 
purchase  deed  of  1793.  I  put  this  point  without  going  into  any 
question  of  the  right  of  the  Plaintiff  to  relief,  if  the  genend  case  of 
the  Defendant  is  sustained.    It  has  not  been  argued  before  me,  that 

(a)  4  Bio.  C.  C.  80.  (6)  10  Bing.  76;  &  a  8  IL  ft  Soott,  478. 

(«)  4  lies,  ft  Weli.  SS4  (rf)  1  VM.ftfi«.88. 
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if  the  property  did  in  point  of  fact  belong  to  the  wife,  a&d  the  con- 
rejanee  was  taken  during  the  coverture,  that  Syke$  could,  in  that 
ease,  as  against  his  wife,  claim  to  be  entitled  to  the  property.  The 
argument  has  been  wholly  directed  to  shew,  that  I  ought  not,  in  the 
eircumstances  of  this  case,  to  presume  inch  was  the  state  of  the 
title ;  at  least,  that  I  ought  not  to  presume  it  against  the  parties  who 
are  iiie  Defendants  upon  this  record. 

[His  Honor  stated  the  purchase-deed  of  1793  (a)] . 

Now,  unless  I  am  to  disregard  the  plain  and  obvious  meaning  of 
language,  it  would  be  impossible,  in  a  case  in  which  Si/kes  was  liv- 
ing, and  the  Defendant  in  the  cause,  that  I  could  put  any  other  in- 
terpretation upon  these  recitals  than  this : — that  the  property  was 
advertised  for  sale  ;  that  on  a  day  fixed  for  the  sale.  Cowling  at-* 
tended  and  became  the  highest  bidder  ''at  such  sale  (which  clearly 
imports  i^  sale  by  auction,  if  that  were  material,  which  I  thmk  it  ip 
not) ;  and  that  Cowling^  who  is  so  stated  to  have  become  the  pur- 
chaser, made  his  will,  and  devised  the  property  to  Ann^  bis  widow^ 
afterwards  Ann  Sykes.  It  is  obvious  that  the  meaning  of  this  is, 
that  Ann  JSykeSy  as  devisee  of  Cowling j  had  become  the  owner  of  the 
property ;  and  when  the  deed  states,  that,  upon  the  mar- 
riage of  St/kes  with  ihe  devisee  of  Cowling^  St/kes  *be-  [171  J 
came  entitled  to  the  property,  it  appears  to  me.  that  I 
should  be  spelling  out  a  meaning  agidnst  the  plain  and  obvious  sen^ip 
of  the  language,  if  I  did  not  understand  the  deed  to  state,  that  ip 
consequence,  and  by  the  effect  of,  the  marriage,  Syke$  became  enjat- 
Ued  to  the  pn^rty.  In  point  of  fact,  the  only  substantial  questioa 
that  can  be  asked  with  respect  to  this  recital  is,  whether  S}fke»  do^j$ 
not  intend  to  represent  that  he  was  abput  to  take  a  conveyance  froia 
Wade  Brown  ^  in  execution  of  the  contract  for  the  sale  of  the  prop- 
erty to  Cowling  f  I  am  clear,  upon  reading  these  recitals,  that  it  is 
impossible  to  put  any  other  construction  up<m  the  contract  as  against 
Sykei  ;  and  that  is  the  construction  which  I  must  put  upojd  the  dee^ 
unlesa  I  c^  fi^d  mj  reason  m  the  altered  situaUon  of  .the  pUKtiecHy 

(a)  4nU,  p.  163. 
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or  otherwiBOy  to  regard  it  differently.  If,  therefore,  I  were  ti^g 
the  question  against  Syketj  I  should  construe  the  deed  as  stating, 
that  bj  the  effect  of  the  marriage  of  SyheB  with  the  devisee  of  CSm9- 
Ung^  he  had  become  entitled  to  call  for  a  conveyance  to  himself  of 
the  property  which  Catvling  had  contracted  to  purchase. 

The  property  having  been  conveyed  to  Sykes^  I  have  next  to  ad- 
vert to  tilie  question  as  against  the  Olarh»(m».  In  1817,  Syhe»  con- 
veyed the  property  to  Clarkson. 

[His  Honor  stated  the  deed  of  the  30th  of  September,  1817(a)]. 

The  material  recital  here  is,  that,  '^  by  certain  conveyances  in  the 
law,  the  property  had  been  granted  and  conveyed  to  the  use  of  WU- 
Ham  Sykes^  and  LucaB  Nicholsonj  and  their  heirs ;  nevertheless,  as 
to  the  estate  and  interest  of  Lucas  Nicholson  and  his  heirs,  in  trust 
for  William  SykeSj  his  heirs  and  assigns  for  ever."  It  appears, 
therefore,  that  this  property,  the  identity  of  which 
[  *172  ]  *with  the  property  comprised  in  the  deed  of  1793  is  not 
in  dispute,  was,  in  1817,  conveyed  by  Sykes  to  Clarh 
son  as  the  purchaser. 

Another  deed,  the  deed  of  1793,  having  come  out  of  the  posses- 
sion of  the  Defendants  who  claim  under  Cowling^  is  then  put  in  evi- 
dence. This  deed  conveys  the  identical  property  to  Sykes.  The 
property  which  the  Defendants  had  purchased,  is  the  property  com- 
prised in  the  deed  of  1793 ;  which,  by  that  deed,  was  conveyed  to 
Sykes.  Sykes,  in  the  deed  of  1798,  recites  the  titie  I  have  men- 
tioned ;  and  as  these  parties  claim  under  SykeSj  it  is  impossible,  un- 
less Sykes  had  a  different  title  to  the  property  from  that  acquired  by 
the  deed  of  1798,  that  the  recitals  of  the  deed  of  1793  should  not 
be  evidence  (I  wiU  not  say  conclusive)  agtdnst  Olarkson  the  purcha- 
ser. On  the  plainest  principles  of  law,  the  recitals  contained  in  that 
purchase  deed  of  1793  must  be  evidence  against  all  parties  to  whom 
Sykes  may  have  conveyed  the  property  he  has  thus  purchased ;  and 
he  does,  in  1817,  convey  the  property  to  Olarkson.  1  do  not  say 
that  that  conveyance  is  necessarily  conclusive.  I  am  very  far  from 
saying  it  is  so ;  and  if  this  case  were  one  in  which  the  Plaintiffi  had 

(a)  AfOe,  p.  165. 
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staled  the  general  case  against  the  Defendants,  and  upon  coming 
into  Conrt  for  the  first  time«  had  surprised  them  by  the  production 
of  this  deed,  the  bare  possibility,  that  there  might  have  been  some 
intermediate  or  collateral  title,  might  have  entitled  the  parties  to  an 
inquiry,  with  the  view  of  shewing  what  the  title  of  Syke»  really  was. 
All  I  am  stating  now  against  the  Defendants  is  this,  that  prima  facie 
I  must  presume  the  title  that  Syken  conveyed  in  1817,  was  the 
same  title  which  he  took  in  1798  ;  I  most  presume  it,  unless  some 
reason  can  be  given  to  me  for  shemng  why  I  ought  not  to  act  on 
that  presumption.  But  the  Defendants  have  had  the 
opportunity  of  bringng  •forward,  if  they  were  able,  a  [  •173  ] 
case  to  shew  that  such  presumption  is  not  well  founded, 
and  knowing  what  their  own  tide  is  they  have  not  done  so.  I  do 
not  look  into  the  answer  for  the  purpose  of  ^ving  the  Plaintiff  the 
benefit  of  any  evidence  to  support  and  make  out  his  case ;  I  take 
the  Plaintiff's  case  to  be  made  out  by  the  presumption  I  have  al- 
ready adverted  to,  and  I  refer  to  the  answer  for  the  purpose  of  see- 
ing whether  a  case  is  there  suggested  which  I  ought  to  inquire  into 
further,  before  I  give  the  Plaintiff  the  benefit  of  that  presumption 
which  I  think  is  raised  in  his  favour  by  the  production  of  the  deed. 
The  Plaintiff,  however,  in  strictness  is  entitled  to  have  his  case 
put  higher.  The  deed  of  1817,  although  it  recites  generally  a  title 
in  8yhez^  expressly  refers  to  the  conveyance  under  which  SyJuB  be- 
came entitled ;  and  that  is  stated  to  be  a  conveyance  by  which  the 
property  was  conveyed  to  the  use  of  Syhe% :  and  JWcAo&em,— to 
JSxeholMm  as  a  trustee  for  Sy1c€%  :  and  the  mention  of  NichoUon  in 
the  deed  of  1817  is  material,  because  it  identifies  the  deed  thus  re- 
ferred to  with  the  deed  under  which  Syke9  took  the  conveyance  in 
1793.  And  the  rule  of  law  I  take  to  be  perfectly  clear,  that  where, 
ever  you  find  one  deed  referred  to  by  another,  the  person  who 
cliums  under  the  deed  referred  to  is  bound,  at  his  peril,  to  ascertun 
the  contents  of  that  deed.  I  believe  the  rule  of  this  Conrt  to  be 
in  accordance  with  what  Sir  John  Leach  said  in  the  case  of  Jiaek- 
•(fn  T.  Bou>e  (a),  that  every  purchaser  is  presumed  to  have  mvesti- 


(«)  2  Sim.  ft  St  47i. 


175  0A8SS  tS  CHAKCEKT. 

184Sri^Ke6MrtB  T.  CIsrkion. 

gated  and  known  his  yendor's  tide ;  and  if  nothing  more  were  profod 
in  this  case  than  tho  mere  fact  that  the  purchaser  took  a  convey- 
ance in  1817,  and  npon  inspecting  the  tide  which  was  assumed  to 
be  conveyed  to  him,  it  appeared  that  it  was  one  which  in  truth  gave 
no  title  to  the  vendor,  the  Court  would  consider  the  onus 
[  *174  ]  thrown  on  the  purchaser  *to  shew  why  he  had  not  mqui- 
red  into  that  tide  with  a  view  to  his  pi^otection.  It  ap- 
pears to  me  indispensably  necessary  that  such  should  be  the  law  of 
this  Court,  for  otherwise  a  purchaser  might  take  a  tide,  shutting  his 
eyes  to  a  defect  in  it,  and  then,  on  the  ground  of  the  absence  of 
actual  knowledge,  require  this  Court  to  pronounce  a  judgment  in  his 
favour  against  the  right  of  the  party  justly  entided  to  the  estate, 
nothing  but  wilful  blindness  or  culpable  negligence  could  have  pre- 
rented  him  from  knowing  the  real  state  of  the  tide. 

In  this  case,  however  hard  it  may  be  on  the  parties  who  may  have 
innocently  paid  dieir  money  for  the  estate,  it  is  impossible,  looking 
at  the  case  upon  the  answer,  which  does  not  suggest  any  other  tide 
in  Sykes  than  that  which  appears  upon  the  deed  coming  out  of  the 
posscesion  of  the  Defendants,— it  is  impossible,  if  I  am  to  affect 
them  with  notice  of  what  their  professional  adviser  knew,  or  must 
be  presumed  to  have  known,  that  I  can  suppose  the  real  state  of  the 
tide  to  have  been  unknown  to  them. 

I  must  therefore,  as  against  SyktBy  have  construed  the  deed  in 
the  way  I  have  mentioned ;  and  I  must  presume  the  Defendants 
to  have  had  notice  of  the  actual  state  of  Sokes'  title,  and  to  have 
purchased  under  that  title.  I  must  deal  with  the  case,  as  against 
them,  as  I  should  have  dealt  with  it  against  ^y*e*,  unless  the  length 
of  time  is  to  make  any  difference. 

With  regard  to  the  lapse  of  time ; — there  was  a  continuing  covert 
ture  from  the  time  of  the  purchase  in  179-3,  until  the  death  of  Mrs. 
Syke^.  [1]  The  tide  then  descended  on  the  female  Plaintiff;  this 
happened  during  her  infancy,  and  it  was  not  until  August,  in 
the  year  1826,  that  she  attamed  her  age  of  twenty-one  years. 

[1]  As  to  the  effect,  in  a  court  of  Equity,  of  itatntory  liroitetioiii,  end  laches,  and 
■talenesi  of  demand,  see  note  S  t«  the  eeae  of  Scarle  r.  Coll,  1  Ycnng  k  Coll.  p.  il. 
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This  IS  the  earliest  moment  from  irhich  I  can  reekon  the 
lime.  ^There  was  then  a  period  of  five  months  before  [  *175  ] 
her  marraige,  during  ivhich  there  "was  no  disability. 
Taking,  however,  the  whole  period  of  ten  years  and  a  half  before 
the  bill  was  filed,  which  is  the  utmost  time  that,  in  faot,  elapsed,  it 
is  clear  th|t  it  constitutes  no  bar  to  the  claim  ;  and  being  no  bar,  it 
clearly  is  not  a  case  in  which  this  Court  can  raise  a  presumption  to 
destroy  the  title  of  the  Plaintiff.  The  question  therefore  comes  to 
this,  whether  there  has  been  such  delay  in  asserting  the  title,  that 
the  Court  should  presume  in  favour  of  the  Defendants,  that  which 
it  woold  not  presume  in  favour  of  Syke%.  The  great  difficulty  in 
the  Defendants'  way  is  this ;-— that  I  could  not  in  any  possible  view 
of  the  case  raise  a  presumption  in  their  favour,  which  would  not, 
according  to  the  way  that  I  have  read  the  deed,  be  contradicted  by 
the  words  of  the  deed.  If  the  words  were  equivocal,  or  ambiguous, 
or  doubtful,  and  if  a  case  were  suggested  in  the  answer  as  to  the 
existence  of  any  other  title,  I  might  possibly,  in  the  circumstance 
of  great  delay,  have  raised  a  presumption  in  favour  of  the  Defen- 
dants ;  but  I  cannot  raise  a  presumption  in  the  Defendants'  favour 
ag^unst  what  I  think  is  the  plain  and  obvious  meaning  of  the  lan- 
guage of  the  recitals. 

K  these  parties  bought  the  estate  on  the  supposition  that  they  were 
purchasing  an  estate  free  from  defect  of  title,  they  have  great  reason 
to  complain  of  those  who  advised  them  ;  but  I  am  satisfied  I  cannot, 
consistently  with  the  rules  on  which  Courts  of  justice  proceed,  do 
otherwise  than  make  a  decree  in  the  Plaintiff's  favour ;  and  I  must 
make  a  decree  with  costs,  for  when  the  claim  was  once  asserted,  the 
parties  were  bound,  at  their  peril,  to  see  if  they  had  any  ground  for 
resisting  it :  having  in  their  possession  this  deed  of  1793,  and  having 
no  ground  for  suggesting  any  intermediate  or  other  title  in  SykeSy 
under  which  the  Defendants  could  derive  a  titie  different 
from  that  contained  in  the  4^ed  of  1798,  it  ^appears  to  [  *176  ] 
me  they  must  have  contested  this  only  for  the  chance 
of  anything  that  might  arise  in  their  favour,  and  not  because  they 
have  been  advised,  they  could  resist  it  successfully,  if  the  truth 
of  the  case  were  disclosed. 
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This  Court  doth  declare  the  Plaintiff;  Martha  Dmam  Nenom,  entitled  to  the  fee- 
simple  and  inheritance  of  the  hereditament  called  the  Angtl  Inn  &&.  in  &c^  as  the 
heiress-at-law  of  Ann  Stfkes ;  and  the  Plaintiffs,  by  their  bUl,  offering  and  undertaking 
to  make  good  any  residae  of  the  parchase-monej  contracted  to  be  paid  by  John  Cowling^ 
in  &c.,  for  the  purchase  of  the  said  estate,  as  in  &c.,  after  taking  the  accounts  hereiii- 
after  directed,  it  is  ordered,  that  it  be  referred  to  the  Master  to  take  an  accoont  of  the 
pnrchase-money  so  contracted  to  be  paid  for  the  hereditsments  in  question  in  this 
cause,  and  for  interest  thereon,  at  Al.  per  cent  per  annum,  sioce  the  9tVda7  of  Sep- 
tember, 1821 ;  and  ftc.  take  an  account  of  what,  if  any  thing,  has  been  expended  by 
WUliam  Syka  and  Benjamin  Clarkgon  m  &c.,  or  by  the  Defendants,  or  any  of  them* 
for  necessary  repairs  and  lasting  improrements  on  the  said  estates,  and  &c  compute 
interest  at  4/.  percent,  per  annum  on  what  &c.  so  laid  out,  and  &c.  the  amount  of  such 
last-mentioned  principal  and  interest  be  added  to  the  amount  of  purchase-money  and 
interest ;  and  &c.  take  an  account  of  the  rents  and  profits  received  by  the  said  Benja- 
min Clarkton  in  his  lifetime,  and  by  the  said  Defendants,  or  any  or  either  of  them, 
on  account  of  the  said  estate,  since  the  said  9th  day  of  September,  1821,  or  which 
without  his  or  their  wilful  default,  might  hare  been  so  recelTcd ;  and  in  case  it  shall 
appear  that  the  Defendants,  or  any  or  either  of  them,  have,  or  has  been  in  possession 
of  the  said  estate,  or  any  part  thereof,  during  any  time  or  times  since  the  said  9th  of 
September,  1821,  then  &c.  fix  an  occupation  rent  or  rents  lie.,  take  an  account  thereoft 
and  include  the  same  in  the  said  account  of  the  rents  and  profits.  [Direction  to  tax  the 
Plaintiffs  their  costs  of  this  suit :  set  off  monies  foand  due  on  account  of  rents  and 
profits,  and  the  said  costs,  against  the  sum  found^ue  on  account  of  purchase-money 
and  interest,  and  repairs  and  improvements,  and  interest  Master  to  certify  to  whom 
the  balance  is  due,  and  upon  payment  by  the  Plaintiffs  to  the  Defendants  of  the  sum, 
if  any,  found  due  to  them  on  the  balance,  or  in  case  the  balance  is  owing  to  the 
Plaintiffs,  then  the  Defendants  to  reconvey  the  said  estate  free  of  incumbrances,  by 
tiie  said  Benjamin  ClarkMon,  or  by  any  claiming  by,  from,  or  under  him  or  them,  to 
the  Phuntiff,  Martha  Duncan  Neesom,  or  as  she  shall  direct,  and  deliver  over  to  her 
all  de^s,  papers  and  writings  in  their  custody  or  power  relating  thereto.  If  any  bal- 
ance is  owing  to  the  Plaintiffs,  the  Defendants  to  pay  the  same.]    Usual  directions. 
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•Chbistun  V.  Field.  [  ITT  ] 

1842 :  24th  and  25th  Noyember,  and  Srd  December. 

The  Plaintiff  in  a  crediton'  suit,  after  a  decree  for  tale  of  the  real  estate,  may  loa- 
tain  a  anit  for  ledemptbn  againit  a  mortgagee,  or  a  party  entitled  to  a  lien  on  the 
titla-deeda. 

The  solicitor  of  the  executrix  and  devisee,  paying  a  sun  of  money  in  exoneration  of 
an  adTerse  claim  on  part  of  the  testator's  estate,  does  not,  as  against  creditors  of 
the  testator,  necessarily  and  by  force  of  the  transaction  alone,  acquire  a  lien  upon 
the  estate,  or  on  the  title-deeds,  for  the  sum  which  he  so  paid. 

The  solicitor  of  the  executrix  haying  paid  a  sum  which  was  due  to  a  third  party, 
who  had  a  lien  on  title-deeds  belonging  to  the  testator's  estate  for  the  amount, 
gUTe  a  receipt  for  the  deeds  in  the  name  of  the  executrix,  and,  as  her  solicitor,  car- 
ried into  the  Master's  office  her  examination,  in  which  the  sum  he  had  so  paid  was 
stated  to  haye  been  paid  by  the  executrix,  and  was  allowed  accordingly : — Held^ 
that  the  solicitor  must,  in  such  circumstances,  be  presumed  to  haye  made  the  pay- 
ment on  the  behalf  and  on  the  personal  security  of  his  client  ]  and  that  he  could 
not  claim  a  lien  upon  the  deeds  for  the  amount. 

Thb  Plaintiff  instituted  a  creditors'  Boit — Christian  y.  Ckam" 
i€r«— against  the  executrix  and  devisees  of  the  debtor,  and  a  decree 
iras  made  for  the  sale  of  the  real  estate  of  the  testator  for  the  pay- 
ment of  his  debt?.  The  Defendant  Field  had  been  the  solicitor  of 
the  testator,  and  was  the  solicitor  of  the  executrix  in  the  cause ;  and 
he  claimed  a  lien  on  the  title-deeds  of  the  real  estate  of  the  testator, 
which  were  in  his  possession :  these  deeds  or  muniments  were  of  three 
classes,  and  liable,  as  was  alleged,  to  three  several  claims.  First, 
copies  of  court  roUs,  deposited  with  the  Defendant,  by  the  testator, 
as  a  security  for  costs,  of  which  no  bill  had  then  been  delivered,  but 
in  respect  of  which  the  Defendant  alleged,  by  his  answer,  that  742. 
was  at  that  time  due.  Secondly,  certain  deeds  which  were,  at  the 
death  of  the  testator,  in  the  hands  of  a  certificated  conveyancer, 
whose  clum,  amounting  to  8Z.  88.,  the  Defendant  Field  had  paid, 
and  to  whom  a  receipt  for  the  deeds  had  been  ^ven  in  the  name  of 
the  executrix, — Field  affixing  his  name  as  a  witness.  And,  thirdly, 
eertam  other  deeds  relating  to  property,  an  adverse  claim  to  which 
had  been  set  up,  after  the  testator's  death,  by  strangers,— -and  had 
been  oompromised  for  a  small  sum  of  money,  51.  of  which  was  paid 
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by  the  Defendant  Fiddj  who  prepared  the  release  executed  on  that 
occasion. 

The  present  bill  was  filed  (as  supplemental  to  the 
[  *178  ]  *sait  of  Christian  v.  CAamber$)  against  Field  and  the 
Defendants  in  the  original  suit ;  alleging  that  the  sale 
^ected  by  toe  Court  could  not  proceed,  owing  to  the  detention  of 
the  title-deeds  by  the  Defendant,  and  praying  that  Field  might  be 
decreed  to  deliver  up  the  deeds,  or,  if  it  should  appear  that  he  had 
any  lien  thereon,  to  deliver  them  up  upon  payment  of  what  might  be 
found  due  to  him  in  respect  of  such  lien. 

The  defendant,  by  his  answer,  claimed  a  lien  en  the  several 
grounds  above  stated  upon  the  different  classes  of  instruments. 

It  appeared  that  the  solicitors  of  the  FlaiLtiff  had  repeatedly  ap- 
plied for  an  account  of  the  Defendant's  demand,  but  had  been  una- 
ble to  obtain  a  statement  from  him  either  of  the  deeds  what  he  held 
or  the  amount  of  his  claim  :  that  an  attempt  had  been  made  to  exa- 
mine him  upon  interrogatories  before  the  Master,  but  that  the  De- 
fendant had  objected  to  such  examination,  and  his  objection  had  been 
allowed.  The  Defendant,  however,  bad  offered  to  prepare  and  deli- 
ver  an  abstract  of  the  property  comprised  in  the  deeds  in  Us  possesr 
rion  at  the  Plaintiff's  expense.  It  also  appeared  that  the  executrix 
in  her  discharge  sworn  in  taking  the  account  before  the  Master,  and 
carried  in  by  the  Defendant  Fiddj  as  her  solicitor  in  the  suit,  (^Chri^ 
Uan  V.  ChamhtrB) ,  had  taken  credit  for  the  sums  in  respect  of  which 
the  two  latter  claims  of  lien  were  made,  as  having  been  actuaUy 
paid  by  her,  as  executrix,  on  account  of  the  estate ;  and  such  pay- 
ments WMre  allowed  to  her  in  that  account. 


Mr.  JSharpe  and  Mr.  Franfei$  BayUy^  for  the 

The  second  and  third  claims  of  lien  cannot  be  iob* 
[  *179  ]  tained  ;  *for  the  estate  has  been  already  charged  with 
these  sums  by  the  executrix,  ^th  the  cognizaace  of  the 
Defendant  in  a  proceeding  in  which  he  acted  on  her  behalL  The 
first  claini-4he  alleged  lien  on  the  copies  of  court  rolls,  if  it  be  adr 
nutted  to  any  extent— must  be  confined  to  the  costs  actsaUy  due  bf 
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the  testator  at  the  time  of  making  the  deposit :  Jone9  v.  Tripp ^{d)  ; 
Sollis  V.  Claridge  (h)  ;  Furlong  v.  Howard  (c).  And  it  has  been 
e^en  said,  that  an  equitable  mortgage  to  a  solicitor  ivould  not  cover 
bills  of  costs  not  delivered  when  the  equitable  mortgage  was  made(c2). 
The  costs  of  the  suit,  occasioned  by  the  unreasonable  refusal  of  the 
Defendant  to  give  up  the  documents  or  render  any  account,  should 
be  borne  by  him,  and  ought  not  to  be  treated  as  the  ordinary  costs 
of  a  suit  for  redemption. 

Mr.  Walker  and  Mr.  E.  Montagu^  for  the  Defendant. 

The  Plaintiff  has  no  title  to  sustain  this  suit ;  for  the  Defendant 
is  accountable  only  to  the  executrix,  who  represents  the  estate. 
There  is  no  allegation  which  can  support  this  bill  by  a  creditor 
against  a  debtor  of  the  testator  ;  and  the  objection  is  not  removed 
by  the  attempt  to  make  the  present  suit  supplemental  to  the  suit  of 
Christian  v.  Chambers.  The  Defendant  was  not  a  party 
to  that  suit :  he  does  not  admit  that  the  Plaintiff  is  *a  [  *180  ] 
creditor  of  the  testator ;  and  he  has  had  no  opportunity 
of  disputing  the  alleged  debt  of  the  Plaintiff.  The  suit  of  Christian 
V.  Chambers  is  res  inter  alios  acta  :  the  Defendant  in  this  cause  is 
neither  bound  by  any  thing  which  was  done  in  that  suit,  nor  is  it  evi- 
dence against  him.  The  objection  is  not  one  of  mere  form  ;  for  the 
Defendant  may  be  seriously  prejudiced  by  having  to  contend  with  a 
stranger,  and  not  with  his  own  client.  If  sued  by  the  executrix, 
the  Defendant  would  simply  shew  that  the  executrix  was  indebted  to 
him,  and,  as  against  her,  he  would  be  entitled  to  hold  the  deeds  un- 
til he  was  paid ;  but  the  Plaintiff,  by  the  present  form  of  euit,  seeks 

(if)  Jac.  322.  (6)  4  Taunt  807.  (c)  $  Sch.  A  Lcf.  115. 

id)  Ex  parte  Bovill,  In  re  Evans,  August,  1826;  2  Mont.  &  Ajr.  382,  n.  (a)% 
The  case  docs  not,  however,  appear,  on  exam  ination  of  the  Ijork  </  the  secretary  of 
bankrupts  (No.  173,  1826,  p.  888),  to  be  an  authority  for  the  proposition  staled  in 
the  report.  The  mortgiigo  was  made  on  the  3rd  of  Fcbrunry,  J«*19|  nnd  recited  tliat 
200/.  aW  ttpioard!s  wa  8  then  due  to  the  solicitor  for  cjsts.  On  the  I9ih  of  April, 
1819,  the  solicitor  delivered  his  bill  of  costs,  amounting  to  ^32/.  1 1«.  3d.  The  order 
on  the  petition  declared  him  entitled  to  the  benefit  of  the  security  for  the  sum  of 
200/.,  ^*  being  the  amount  of  costs  incurred  at  die  dUe  of  the  indenture  of  mort- 
gage.'*—Mr.  £oM,  for  the  petitioner.— Mr.  PhUUmare,  for  the  assignees. 
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to  recover  the  property,  discharged  from-  the  Eabilities  of  the  ex- 
ecutrix. 

If  this  form  of  suit  can  be  sustained,  the  Defendant  must  be  pro- 
tected by  being  allowed  the  same  benefit  of  lien  as  he  would  hare 
had  if  the  executrix  herself  was  Plsdntiff ;  all  the  right  which  she 
could  confer,  the  Defendant  has  acquired.  With  respect  to  the  costs 
due  at  the  time  of  the  deposit  by  the  testator,  the  lien  is  clear : 
Williams  v.  Piggott  (a)  ;  Warburton  v.  JEdge  (6).  And  the  lien 
claimed  on  the  other  deeds  is,  in  respect  of  actual  payments  made 
by  the  Defendant,  whereby  the  property  was  relieved  from  the  clsdms 
of  other  persons  ;  and,  as  to  the  second  class  of  documents,  the  De- 
fendant discharged  an  unquestionable  lien,  and  he  is  entitled  to  stand 
in  the  place  of  the  party  thus  paid  off:  Glaholm  v.  Boumtree  (c). 
The  defendant,  as  a  mortgagee,  was  not  bound  to  disclose  his  secu- 
rities before  payment:  Broume  v.  Loclckart(di).  The  applica- 
tion for  the  particulars  of  claim  were  not   accompanied   by  any 

offer  to  pay  what  was  due  to  the  Defendants ;  and  there 
[  •ISl    ]     *is  no  ground,  if  any  decree  is  made,  for  dealing  with 

the  case  as  to  costs  otherwise  than  as  a  common  bill  for 
redemption. 

Mr.  Kent/on  Parker  and  Mr.  Stinton^  for  the  other  Defendants. 

Mr.  SharpSy  in  reply. 

If  a  lien  can  be  acquired  by  the  solicitor  of  the  executrix  against 
crediV)rs  of  the  testator,  it  may,  in  the  same  manner,  and  on  the 
same  principle,  be  acquired  in  this  suit  by  the  solicitor  of  the  De- 
fendant^ so  as  to  render  a  third  suit  necessary,  and  then  by  the  solic- 
itor of  the  Defendant  m  that  suit,  and  so  on  ad  infinitum. 


Vice-chancellor  :— 

The  Plaintiff,  Vaviiig  instituted  a  suit  on  behalf  of  himself  and 
all  the  other  crediton  of  the  testator,  in  which  he  obtdned  a  decree 

(a)  Jac.  59S.  (6)  9  81m.  508. 

(e)  6  Ad.  4  EIL  Ho,  1\%.  {d)  10  fiilii.  4». 
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for  the  sale  of  the  real  estate,  has  filed  this  bill,  in  order  to  carry 
out  the  sale  so  directed,  by  recoyering  the  title-deeds  in  the  posses- 
sion of  the  present  Defendant,  treating  it  as  supplemental  to  the  for- 
mer snit.  The  first  objection  which  has  been  urged  on  behalf  of  the 
Defendant  is,  that  it  neither  appears  upon  the  bill,  nor  is  admitted 
or  proved  in  this  cause, — called  the  supplemental  cause, —  that  the 
Plaintifi*  is  either  a  creditor  or  otherwise  interested  in  the  estate  of 
the  testator ;  and  it  is  said  that  the  Defendant  Field  not  being  a 
party  to  the  other  suit,  in  which  the  debt  of  the  Plaintiff  is  estab- 
lished, that  suit,  as  regards  Fieldy  is  res  inter  alios  acta,  and  tiie  de- 
cree inoperative  'against  the  Defendant.  The  rule  of  law,  that  res 
inter  alios  acta  non  nocet,  no  doubt  applies  to  protect 
*the  rights  of  a  party  from  being  prejudiced  by  a  decis-  [  *182  ] 
ion  in  another  cause,  in  which  he  has  had  no  opportunity 
of  defending  them ;  but  it  has  no  application  to  a  case  of  this  kind, 
where  the  proceeding,  the  effect  of  which  is  objected  to,  was  prop- 
erly constituted  to  determine  the  question  then  in  contest,  and  where 
that  question  was  determined  between  the  only  parties  competent  to 
contest  it,  namely,  the  creditors  and  the  executrix.  The  result  of 
that  suit,  by  establishing  claims  upon  the  estate,  may,  if  the  es- 
tate is  insufficient,  affect  the  interest  of  the  other  creditors ;  but  this 
effect  must  always  attend  a  judgment  recovered  against  a  debtor, 
whose  property  is  insufficient  for  the  payment  of  his  debts.  And 
it  would  be  not  more  unreasonable  for  the  other  creditors  of  a  pe^ 
son  in  such  circumstances  to  object  to  the  operation  of  ajudgme^t 
against  their  debtor,  as  being  res  inter  alios  acta,  than  it  is  fp^  ^^ 
Defendant  to  make  the  same  objection  in  this  case.  The  ^t  suit 
has  not,  however,  even  the  consequential  effect  I  have  Sk^Qitei  to 
upon  the  interests  of  the  Defendant  in  this  suit ;  for  thej^^^tion  now 
is,  what  are  the  rights  of  the  Defendant  as  mortga^o  of  property 
belonging  to  the  estate  of  the  testator,  and  it  is  uF^P^^^'t*^*  *<>  ^ina 
whether  he  has  to  litigate  that  question  with  the  executrix,  as  execu- 
trix, or  with  any  established  creditor  or  clain^^  ^^  ^^^  estate.  The 
Defendant  may  justly  contend,  that  he  is  p^  liable,  in  respect  of  the 
documents  in  question,  to  the  suit  of  hvtf  person  who  is  not  interest- 
ed in  the  estate  of  the  testator  ;  hn^,  ^  a  party  has  established  his 
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interest  in  the  documents  against  those  who  represent  that  estate,  it 
cannot  be  denied  that  he  is  entitled  to  enforce  or  give  effect  to  the 
title  or  interest  he  has  so  established  against  any  party  in  possession 
of  the  documents.  Take,  for  example,  the  case  of  one  who  has  ob- 
tained a  decree  for  the  specific  performance  of  a  con- 
[  •183  ]  tract  for  'the  purchase  of  an  estate,  and  afterwards 
finds  the  title-deeds  of  the  estate  in  tha  possession  of  a 
third  party  claiming  a  lien  upon  them:  in  such  a  case  the  interest 
which  the  purchaser  has  acquired  under  the  decree  would  be  a  suf- 
ficient foundation  upon  which  to  demand,  and,  if  necessary,  to  sue 
for  the  recovery  of  the  deeds,  although  the  suit  for  specific  perfor- 
mance, as  against  the  holder  of  the  deeds,  might  be  res  inter  alios 
acta :  his  lien  or  claim  might  not  be  affected  ;  but  the  purchaser 
would  be  entitled,  as  against  him,  to  enforce  all  such  rights  as  the 
vendor  could  give,  and  had  in  fact  givea  him. 

The  Plaintiff,  in  this  case,  has  obtained  a  decree,  in  a  suit  against 
all  proper  parties,  for  the  sale  of  the  estate ;  and  that  decree  is  not 
impeached.  He  has  thereby  acquired  a  sufficient  interest  enabling 
him  to  sustain  a  suit,  for  the  purpose  of  giving  effect  to  and  obtaining 
the  benefit  of  the  decree,  and  that  is  all  which  he  now  contends  for. 
The  question,  then,  is,  what  is  the' extent  of  lien  to  which  the  De- 
fendant Field  is  entitled  ? 

The  deposit  of  the  copies  of  the  court  rolls  has  been  proved  by 
the  Defendant  to  have  been  made  to  secure  the  payment  of  his  costs, 
^ndiie  is,  therefore,'  entitled  to  them  as  a  security  for  the  costs  due 
at  ihe  time  of  the  deposit. 

[&«  Honor  stated  the  circumstances  under  which  the  claims  of 
lien  wer^  niade  by  the  Defendant  Field  on  the  second  and  third 
classes  of  toed8(<i).] 

It  has  been  insisted,  with  regard  to  the  secocd  of  these 

[  'ISi    J     claiif^gj  thct,  inasmuch   as  the  conveyancer,  in  •whose 

possesu'on  the  deeds  were,  had  a  lien  upon  them  as  against 

the  estate  of  the  teSt^tor,  the  same  lien  was,  on  the  payment  by 

FieLdy  transferred  to  hin*.    This  is  by  no  means  a  necessary  conse- 

(o>  Supra,  p.  177. 
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quence  of  that  payment ;  and  there  are  several  reasons  which 
prevent  it  having  that  effect  in  this  case.  In  the  first  place,  the 
deeds  are  delivered  up  to  the  executrix,  and  not  to  Field;  and  then 
the  executrix,  in  her  examiniition  on  oath,  in  which  Field  acts  as 
her  solicitor,  states  iLe  payment  to  have  been  made  by  her,  and  the 
amount  is  allowed  in  her  accounts  accordingly.  It  would  be  impos- 
sible to  treat  the  Defendant  Field  as  a  creditor  of  the  estate  for  the 
same  sura,  without  taking  £ome  steps  to  relieve  the  estate  from  the 
former  payment.  But  the  presumption  rather  is,  that  the  first 
charge  by  the  executrix  is  accurately  made :  nothing  is  more  com- 
mon than  for  a  solicitor  to  advance  money  on  the  personal  security 
of  his  client  in  cases  of  this  nature.  I  am  of  opinion,  that  I  ought 
to  treat  it  as  the  payment  of  the  executrix  by  the  hand  of  Fields  her 
solicitor ;  and  that  the  solicitor  has,  therefore,  no  lien  on  the  estate 
of  the  testator  for  that  sum. 

The  third  claim  of  the  sum  paid  by  Field  xn  respect  of  the  com- 
promise of  an  adverse  claim  to  part  of  the  property  of  the  testator, 
is  even  more  clearly  untenable  than  that  which  was  last  adverted  to. 
The  adverse  claimants  had  no  lien  on  the  property,  nor  could  Field 
acquire  any  such  lien  by  the  payment  of  the  whole  or  any  part  of 
the  price  for  which  their  claims  were  extinguished. 

The  only  question  which  remains  is  that  of  the  costs  of  this  suit. 
The  Plaintiff,  by  his  bill,  wholly  denies  the  claim  of  the  Defendant 
to  a  lien  upon  any  document  for  any  purpose  wh'atever,  and  this 
justified  the  Defendant  in  carrying  the  suit  to  a  hearing ; 
for,  to  some  extent,  he  *had  a  lien.  I  think,  therefore,  [  *185  ] 
the  Plaintiffs  are  not  entitled  to  costs  against  Field, 
On  the  other  hand,  the  claim  of  the  Defendant  goes  much  beyond 
what  he  was  entitled  to.  Nor  can  I  overlook  the  fact,  that  part  of 
his  claim  is  in  direct  contradiction  to  a  case  which,  under  his  conduct 
as  solicitor,  Mrs.  Chambers  made  and  verified  by  her  oath.  I  also 
repeat, — what  I  have  before  stated  and  acted  upon, — that,  in 
deciding  upon  questions  of  costs,  not  depending  exclusively  upon 
regularity  of  practice  in  the  strict  sense  of  the  word,  I  shall  always 
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consider  myself  bound  to  see  whether  the  parties,  by  reasonable 
care,  might  not  have  avoided  the  necessity  for  litigation  (a). 

[His  Honor,  adverting  to  the  evidence  of  applications  by  the  so- 
licitors of  the  Plaintiff  for  the  amount  of  the  lien  claimed  before  the 
institution  of  the  suit,  said  that  no  satisfactory  reason  had  been  given 
by  the  Defendant  for  disregarding  these  applications.  No  costs  of 
the  suit  should  be  given  to  Field.  The  decree  to  be,  that  Field 
should  deliver  up  the  deeds  on  payment  of  the  other  costs  (exclusive 
of  the  sums  disallowed),  without  prejudice  to  any  right  of  the  Plain- 
tiflf  and  the  other  Defendants  to  retain  their  costs  of  the  suit  out  of 
the  estate,  or  receive  them  in  the  other  suit.] 


[  •186  ]  •RowLATT  V.  Cattell. 

1642:  25th  November. 

An  order  to  dismiss,  for  want  of  prosecution,  obtained  npon  notice  of  motion,  intitnled 
in  the  name  of  the  Plaintiff  and  three  Defendants, — where  one  of  the  Defendants 
had  been  strnck  ont  by  amendment,-— discharged,  with  costs,  as  irregular. 

There  were  three  Defendants.  The  bill  was  amended,  by  strik* 
ing  out  the  name  of  one  of  them.  Afterwards,  one  of  the  remaining 
Defendants  gave  notice  of  motion  to  dismiss  for  want  of  prosecution, 
and  intituled  the  notice  in  the  cause,  naming  all  the  three  Defend- 
ants. The  Plaintiff  did  not  appear,  and  the  order  was  made  upon 
affidavit  of  service. 

Mr.  Temple  moved  to  discharge  the  order,  with  costs,  as  irregu- 
lar,—  being  obtained  in  a  suit  erroneously  intituled:  West  v. 
Smith  (6). 

Mr.  Sharpey  contra,  said,  the  only  question  was,  whether  the  order 
was  obtained  in  the  cause,  or  not  ?  There  was  no  irregularity  or 
inconvenience  in   the  circumstance,  that  a  non-ezisting  Defendant 

(a)  Millington  v.  Fox,  3  MyL  &  Cr.  35S ;  OoBmni  v.  Simms,  infra. 
(6)  3  Beay.  806. 
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was  named :  all  the  actual  parties  were  named,  and  the  notice  and 
order  were  not  the  less  operative  as  to  them.  If  the  order  was  not 
made  in  the  cause,  it  was  a  nullity,  and  the  Plaintiff  had  no  ground 
to  moYO  to  discharge  it :  Sella$  y.  Dawson  (a) :  Boddy  v.  Kent  (6). 

Thb  YiceChancbllor  dbcharged  the  order  with  costs. 


Goldsmid  v:  Goldsmid.  [    •187    ] 

1842 :  8th  mid  16th  December. 

Tnutees  of  a  fund,  having  a  power  to  appoint  the  same  to  snch  or  more  of  several 
objects  of  the  power  as  the  trustees  shoald  select,  appointed  the  fund  to  trustees 
(of  whom  A.,  one  of  the  objects  of  the  power,  was  one,)  upon  trusts  to  be  declar- 
ed bj  a  subsequent  deed  \  and  by  that  deed,  to  which  A.  and  all  the  trustees  were 
parties,  the  trusts  of  the  fund  were  declared  to  be  for  the  benefit  of  A.  for  life, 
with  remainder,  in  equal  shares,  amongst  four  other  of  the  objects  of  the  power, 
subject  to  snch  limitations,  in  respect  of  the  interest  in  their  respective  shares,  to 
be  taken  as  between  themselves,  their  wives  and  issue,  respectively,  as  A.  should 
appoint  A.,  by  will,  limited  the  share  of  one  of  the  appointees  to  trustees  for  the 
appointee,  his  wife  and  children, — the  wife  not  being  an  (express)  object  of  the 
original  power : — Held^  that  the  appointment  was  an  effectual  execution  of  the 
power, — being  equivalent  to  an  appointment  to  A.,  and  a  subsequent  and  indepen- 
dent settlement  by  A.  of  the  fund  which  A.  acquired  by  such  appointment. 

Tbe  act  1  Geo.  4,  c.  42,  intituled,  ^^  An  Act  to  authorize  a  com- 
position for  the  debt  remaining  due  to  his  Majesty  from  the  late  Abror 
ham  Golckmid,  merchant,  and  his  surviving  partners,"  recited  that, 
at  the  death  of  Abraham  Goldsmid,  a  sum  of  466,7002.  was  due  to 
his  Majesty  from  the  co-partnership,  and  recited  also  a  deed  of  in- 
spectorship confirmed  by  a  former  act,  (52  Geo.  8,  c.  76,)  whereby 
Thomas  Bainbrige,  Alexander  Baring^  William  Joseph  Bentsofiy  and 
Oeorgt  Ward^  nominated  by  the  Lords  of  the  Treasury  to  superin- 
tend, direct  and  controul  the  administration  of  the  property  of  the  seve- 
ral concerns  therein  mentioned,  were  appointed  inspectors  according- 
ly ;  and  it  confirmed  an  arrangement  to  discharge  the  estates  of  the 

(•)  S  Dick.  78S  j  5.  C.  t  Anstr.  45S,  n.  (6)  1  Men  S16. 
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parties  on  payment  of  a  dividend  of  lis.  6d.  in  the  pound.  The  act 
then  predeeded  as  follows : — "  And  be  it  further  enacted,  That  so 
much  of  the  property  of  the  said  Aaron  Goldsmid  and  ThomoB 
Moxorij  and  of  the  estate  and  effects  of  the  said  Abraham  Q-old- 
smid  which  shall  be  so  acquitted  anl  discharged  as  aforesaid,  as,  in 
case  such  acquittance  and  discharge  had  not  been  applicable  to  the 
payment  in  full  of  the  said  debt  of  466,700Z.  and  the  said  other 
debts,  under  the  arrangement  so  acceded  to  on  the  part  of  the 
Crown,  as  hereinbefore  is  mentioned,  shall  immediately  after  such 
certificate  as  aforesaid  shall  have  been  signed  by  the  commissioners 
of  the  treasury,  or  any  three  of  them,  be  paid,  disbursed,  divided, 

or  settled  to,  amongst,  upon,  or  in  trust  for,  or  for  the 
[  •IBS   ]     •benefit  of  the   said   Aaron    Goldsmid  and   Thomas 

Moxon,  or  their  respective  descendants,  and  the  widow 
and  descendants  of  the  said  Abraham  Goldsmid^  or  any  one  or  more 
of  the  aforesaid  several  persons,  exclusively  of  the  other  or  others 
of  the  said  Aaron  Goldsmid^  and  Thomas  Moxon^  or  their  respec- 
tive descendants,  and  the  widow  and  descendants  of  the  said  Ahra-^ 
ham  Goldsmid,  and  the  same  shall  be  an  interest  or  interests  vested 
in  and  paid  and  payable  to  them  or  any  of  them,  on  or  at  such  age, 
day  or  time,  or  respective  ages  days  or  times,  and  be  divided  be- 
tween and  among  them  in  such  shares,  and  charged  and  chargable 
with  the  payment  of  such  annual  or  other  sum  or  sums  of  money  to 
them  or  any  of  them,  and  shall  be  upon  such  conditions,  under  such 
restrictions,  and  subject  to  such  powers,  declarations  and  agree- 
ments, and  generally  in  such  manner  for  the  benefit  of  the  persons 
hereinbefore  mentioned  or  any  of  them,  as  they  the  said  T,  Bain- 
bridge,  A.  Baring,  W.  J.  Denison,  and  G,  Ward,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, shall  think  reisonable,  and  shall  by  any  deed  or  deeds,  or  in- 
strument or  instruments  in  writing,  with  or  without  power  of  revo- 
cation or  new  appointment,  direct  or  appoint ;  and  for  that  purpose 
be  and  be  considered,  deemed  and  taken  as  one  fund,  without  any 
regard  to  the  separate  or  conflicting  interest^j,  if  any  such  conflict- 
ing interests  there  be,  of  the  parties  interested  in  the  same,  inas* 
much  as  the  concessions  made  by  the  said  creditors,  and  hereby  autho- 
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rised  to  be  made  by  the  Crown,  are  to  prevent  any  of  them  the  said 
TkimuLB  Moxon^  Aaron  Goldsmidy  and  Nathan  Solomons^  and  the 
representatives  of  the  said  Abraham  GolcUmidy  or  the  legatees 
under  the  same  or  any  other  person  or  persons  claiming  or  deriving 
any  right,  title  or  interest  under  the  same,  (so  far  as  respects  the 
trust  fund,  subject  to  the  provision  of  the  said  indenture 
of  the  27th  of  November,  1810,)  'from  having  any  [  'ISQ  ] 
claim  or  demand  on  the  other  or  other  of  them,  for  any 
excess  which  they  respectively  may  have  paid  beyond  their  due  pro- 
portion of  the  debts  of  the  said  co-partnerships,  or  either  of  them, 
or  the  greater  proportion  of  their  respective  property  brought  into 
the  fund,  subject  to  the  provisions  of  the  said  indenture  of  the  27th 
of  November,  1810,  or  the  greater  amount  of  the  debts  or  demands 
to  which  they  respectively  were  subject  or  liable." 

A  deed-poll  dated  the  24th  of  April,  1821,  was  executed  by  T. 
Bainbridge^  A.  Baring^  W.  J.  Deniwn^  and  G.  Wardj  wherebyi 
reciting  their  sud  powers,  they  disposed  of  seven  twentieths  and 
three  twentieths  of  the  fund  which,  under  the  arrangement  and  the 
act,  had  been  released  from  the  claims  of  the  creditors,  and  they 
then  directed,  appointed,  and  declared,  as  follows : — *^  And  the 
other  or  remaining  ten  equal  twentieth  shares  or  moiety  thereof 
shall  belong  and  be  paid,  tranferred,  and  assigned  unto  the  said 
Ann  OoldtnUd,  Daniel  Elia^tm^  and  haac  Lyon  GoUUmid^  their 
executors,  administrators,  and  assigns,  upon  and  for  the  trusts,  in- 
tents, and  purposes,  and  with,  under,  and  subject  to  the  powers, 
provisoes,  agreements,  and  declarations  intended  to  be  declared  and 
contuned  concerning  the  same,  for  the  benefit  of  the  said  Ann  Gold- 
smii,  the  widow,  and  Moses  Gold&mid,  Esther  Goldsmid^  Mary 
Levemy  and  Ulias  Goldsmidj  children  of  the  said  Abraham  Gold- 
tmidj  and  their  issue,  by  and  in  an  indenture  already  prepared  and 
engrossed,  and  intended  to  bear  date  the  day  next  after  the  date  of 
thesA  presents,  and  to  be  made  between  the  said  T.  BainbridgSj 
A.  Baring,  TT.  J.  Densionj  and  G.  Wordy  of  the  first  part,  7%om. 
as  Moxon  of  the  second  part,  the  said  Ann  Goldsmidy  Daniel  Mia* 
son,  and  Isaae  Lyon  Goldsmid  of  the  fourth  part,  and 
noreover  that  the  sud  indenture,  so  ^already  prepared    [  *190  J 
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and  engrossed,  shall  be  forthwith  executed  by  the  several  parties 
thereto  accordingly." 

By  an  indenture  of  the  25th  of  April,  1821,  being  the  deed  re- 
ferred to,  and  executed  by  all  the  parties,  as  expressed  in  the  pre- 
ceding deed-poll,  reciting  an  agreement  that  the  property  should  be 
disposed  of  as  therein-after  mentioned,  it  was  expressed  that,  in 
pursuance  of,  and  in  obedience  to  the  said  deed-poll,  and  in  consider* 
ation  of  the  premises, — ^it  was  thereby  agreed  and  declared  between 
and  by  the  parties  thereto,  that  they  the  said  Ann  Goldandd^ 
Daniel  Eliason,  and  haac  Lyon  Golckmidj  and  their  executors,  ad- 
ministrators, and  assigns,  should,  subject  to  the  power  of  revocation 
reserved  by  the  said  deed-poll,  stand  and  be  possessed  of,  and  inte- 
rested in,  all  and  singular  the  ten  equal  twentieth  shares  or  moiely 
by  the  said  deed-poll  appointed  unto  them,  of  and  in  the  remaining 
funds  or  property  thereby  distributed,  upon  trust  from  time  to  time  to 
lay  out  and  invest  the  said  trust  monies,  and,  during  the  fife  of  the 
said  Ann  Ooldsmidj  pay  the  interest,  dividends,  and  annual  produce 
of  the  same  unto  or  permit  the  same  to  be  received  by  the  said  Ann 
Goldsmid  and  her  assigns,  for  her  and  their  own  benefit ;  and  that 
from  and  immediately  after  the  decease  of  the  siud  Ann  Qvldsmid^ 
the  said  trust  monies  and  the  interest,  dividends,  and  annual  pro- 
duce thereof  should  be  divided  into  four  equal  shares,  and  one  of 
such  shares  allotted  to  each  of  them  the  said  Mo$e8  Gold»mid^  JE$^ 
tJitr  Goldsmidj  Mary  Levein^  and  Flias  Goldmid,  and  the  shares 
BO  respectively  allotted  to  each  such  son  or  daughter  of  the  said 
Abraham  Goldsmid^  to  respectively  remain  and  be  upon  and  for 
such  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to 
such  powerSi  provisoes,  and  declarations  in  favour  or  for  the  benefit 

of  the  son  or  daughter  to  whom  sudi  share  should  be 
[  *191  ]     allotted,  and  his  respective  wife  and  child  or  children^ 

*or  her  respective  child  or  children  (ae  the  case  may  be)^ 
with  such  provisions  for  his  or  her  or  their  respective  maintenance 
and  educatioui  and  at  such  time  or  respective  times  and  in  sudi 
shares  and  manner,  and  with  such  limitation  over  in  favour  of  all  or 
any  other  of  such  sons  or  daughters  to  whom  such  shares  are  ae 
respectively  allotted,  and  their,  lus  or  her  respeetive  issQe^  as  tlM 
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said  Ann  CMdtimd  by  her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  executed  as  therein  mentioned,  should  direct  or 
appoint ;  and  in  default  of  such  direction  or  appointment,  and  so  far 
as  sach  direction  or  appointment,  if  incomplete,  should  not  ei^tend, 
then  the  said  share  so  respectively  allotted  to  each  such  son  or 
dau^ter  as  aforesaid  should  respectively  remain  and  be  in  trust  for 
him  or  her  respectively,  and  his  or  her  respective  executors,  admin- 
istrators, and  assigns,  for  his  or  her  absolute  benefit. 

Ann  Goldsmid  by  her  will  dated  in  December,  1825,  expressed 
to  be  in  exercise  of  her  power  under  the  said  deed-poll  and  inden- 
ture, appointed  the  fund  amongst  the  four  sons  and  daughters  of 
Abraham  Goldsmd^  who  were  to  be  the  objects  of  it ;  and  with  re- 
gard to  one  share  she  directed  that  the  trustees  or  trustee  thereof 
should  from  time  to  time  apply  and  dispose  of  all  or  any  part  or  parts 
of  the  same  unto  or  for  the  benefit  of  Mosea  C^oldsmid'm  such  man- 
ner as  they  or  he  the  said  trustees  or  trustee  should  in  their  or  his 
uncontrolled  discretion  think  fit ;  and  subject  thereto  should,  during 
the  life  of  the  said  Moaes  Qoldimid^  pay  the  annual  produce  of  the 
same,  or  of  so  much  thereof  as  should  remain  unapplied  and  undis- 
posed of  under  the  trusts  aforesaid,  unto  the  said  MoseB  Goldmsid 
JTor  his  own  benefit,  until  he  should  assign,  charge,  or  otherwise  dis- 
pose of  the  same  or  any  part  thereof  by  way  of  anticipation,  or 
agree  so  to  do,  or  should  do  some  act  whereby  the  same  « 

or  any  part  thereof,  *if  payable  to  himsolf,  would  become  [  *192  ] 
vested  in  some  other  person  or  persons,  but  in  case  the 
said  Moses  Qvldsmid  should  assign,  charge,  or  otherwise  dispose 
of  the  same  or  any  part  thereof  by  way  of  anticipation,  or  agree  so 
to  do,  or  should  do  some  act  whereby  the  same  or  any  part  thereof 
would,  if  payable  to  himself,  become  vested  in  some  other  person 
or  persons,  then  should  thenceforth  during  the  life  of  the  said  M<yse$ 
Goldsmid  apply  the  same  annual  produce  in  such  manner  as  the 
said  trustees  or  trustee  should,  in  their  or  his  uncontrolled  discretion, 
think  fit,  for  the  benefit  of  all  or  any  more  exclusively  of  the  other 
or  others  of  them  the  said  Moses  Qoldsnnd  and  the  person  or  per- 
sons who,  under  the  trusts  and  pro^ions  thereinafter  declared  and 
contained,  would,  for  the  time  being,  be  entitled  to  the  same  annual 
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produce  m  case  the  said  Moses  Q-oldsmid  were  then  actaally  dead, 
and  should,  after  the  decease  of  the  said  Moses  Q-oldsmid^  pay  the 
said  annual  produce  unto  the  widow  (if  any)  of  the  said  Mose$ 
Ooldsmid^  during  her  life  if  she  should  so  long  continue  a  ^dow ; 
and  after  the  decease  of  such  widow  in  trust  for  the  children  or  cluld 
of  the  said  Moses  Goldsmid  in  manner  therein  mentioned. 

Ann   Q-oldsmid  afterwards  died.    The  bill  was  filed  by  Mose$ 

Ooldsmid  against  the  other  objects  of  the  power,  and  the  tmatees 

of  the  fund,  charging  that  the  power  of  the  trustees  under  the  act 

had  not  been  well  executed,  and  praying  a  declaration  that  he  was 

absolutely  entitied  to  one  fourth  share  of  the  fund. 

Mr.  Tinncy,  and  Mr.  Calvert^  on  the  argument  that  the  effect 
of  the  instruments  was  an  unlawful  delegation  of  a  trust, 
[  'IPS  ]  cited  Combers  case  (a)  ;  Alexander  v.  Alexander  (li) ; 
AUometf-Qeneralr.  Berryman  (c)  ;  Ingram  Y.Ingram 
(d)  ;  Phipeon  v.  Turner  (e)  ;  Bray  v.  Brte  (jf)  ;  Sugdenj  Tr.  on 
Powers  J  p.  281 — 285  ;  Chance  on  Powers^  p.  699.  And  the  wife 
or  widow  of  the  Plaintiff  who  would  take  an  interest  under,  the 
attempted  disposition,  was  not  an  object  of  the  power. 

Mr.  Skarpe^  and  Mr.  Goldsmid^  for  the  Defendants  Esther  and 
Elias,  contended  that  the  power  of  the  trustees  was  absolute ;  they 
might  have  appointed  the  whole  fund  to  Ann^  or  given  her  a  general 
power  of  appointment  over  it ;  they  had,  in  fact,  appointed  it  to  her, 
and  by  the  same  instrument  she  concurred  in  limiting  her  own  power, 
and  took  it  in  a  restricted  form.  None  of  the  authorities  were 
opposed  to  the  validity  of  such  an  exercise  of  a  power ;  and,  on 
the  contrary,  they  affirmed  it :  Rovtledge  v.  Dorril  (A)  ;  Wade  v. 
Paget  (t) ;  Langston  v.  Blackmore  (Jc)  ;  Tucker  v.  Taeker  (J)  ; 
CuXien  V.  Sanger  (m) ;  Tucker  v.  Sanger  (n) ;  West  v.  Bemey  (o); 

(a)  9  Kep.  75.  (6)  2  Yes.  640. 

(e)  Cited  Id.  643.  {d)  2  Atk.  SS. 

<e)  9  Sim.  227.  {g)  SBligh,N.  S.  668;  5.  C  2a41ia.4SS. 

(A)  a  Veiu  jnn.  357.  (i)  1  Bro.  C.  C.  364. 

(fc)  AmU.  2&9,  (/)  18  Pri.  607. 

(«)  2  T.  &  JwT.  469.  («)  M'CUL  424 

(•)  IB.* M7I. 431. 
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CVt^mpe  y.  Barrtna  (a);  2  jS^vI.  Poufer$j  p.  78,  An  appointment 
in  fk?oar  of  the  widow  of  an  object  of  the  power,  was  a  disposition 
beneficial  to  the  object  of  the  power  himself:  Doe  dem.  Duke  of 
Devonehire  t.  Lord  George  CaveHdish  (V);  PalUeer  v.  Ord  (c)  ; 
ManeeU  v.  MameU(^i). 


Yicb-Chancellor  : — 

With  a  yiew  to  the  opinion  I  am  about  to  express,  it 
^will  be  sufficient  to  obserye  that,  by  the  act  1  Geo.  4,  [  *194  ] 
a  trust  or  confidence  is  reposed  in  the  four  gentlemen 
who  are  there  named  for  the  payment,  division,  or  settlement  of  a 
fund  derived  from  the  estate  of  Mr.  Abraham  Goldemid  and  his 
partners,  and  that  the  person  for  whose  benefit  they  are  to  exercise 
that  trust  or  confidence  are  to  be  Aaron  Goldemidy  Thomas  MoxoUj 
or  their  descendants,  and  the  widow  and  descendants  of  Abraham 
Goldsmid,  or  one  or  more  of  them,  exclusive  of  the  others.  That 
is  a  power  to  be  exercised  for  the  benefit  of  certain  objects,  not 
bcluding,  in  terms,  the  wives  of  any  of  the  persons  who  are 
named  as  the  objects  of  the  power:  the  wives  are  not  the  objects 
of  this  power,  unless  they  are  so  under  the  direction  to  settle  for 
the  benefit  of  the  individuals  named. 

The  fund  having  been  ascertained,  the  gentlemen  in  whom  this 
power  is  vested,  on  the  24th  of  April,  1821,  executed  a  deed-poll. 
[His  Honor  stated  the  material  parts  of  the  deed-poll  («).] 

The  question  in  this  cause  arises  with  respect  to  the  ten- twentieths, 
the  trusts  of  which  were  to  be  declared  by  a  deed  dated  the  day  after 
the  date  of  the  deed  I  have  just  mentioned.  On  the  25th  of  April, 
1821,  the  indenture  referred  to  was  executed  by  all  the  parties,  include 
ing  Ann  Ooldemid^  and  thereby,  after  reciting  the  agreement  that 
the  property  should  be  settled  and  disposed  of  in  the  way  therein 
mentioned,  the  indenture  witnessed — [His  Honor  stated  the  substance 
of  the  indenture,  and  of  Ann  Goldemid^e  will  (^).] 

(«)  4  Vet.  6S1.  (6)  4  T.  B.  741.  o. 

(e)  BvnK  ISS.  id)  Wiilmot»  C.  J.,  NotM,  fcc.»  p.  81. 

(•)  AaM,  pb  ISf.  ig)  Ante*  pp.  190—191. 
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It  18  upon  this  ezeroiae  of  the  power  expressed  to  be 
[  *195  ]     giyen  to  Mrs.  Q-oldsmid^  whereby  she  appoints  a  ^share 

of  the  fund  in  favour  of  the  Plaintiff  Moaea  Q-oldsnddj 
in  the  qualified  way  which  the  will  specifies,  and  gives  also  an 
interest  therein  to  his  widow,  that  the  question  in  this  cause  turns. 
JHosei  Q-oldsmid  by  his  bill  insists  that  the  declaration  of  trust  and 
the  will  of  Ann  Goldsmid  have  made  a  disposition  of  the  fund  wUoh 
the  act  does  not  authorise ;  and  he  founds  his  claim  in  this  suit  on 
the  ground  that  the  declaration  of  trust  and  the  will  are  inoperative 
on  the  subject  with  which  they  profess  to  deal.  The  argument  for 
the  Plaintiff  was — that  the  trustees  had,  in  effect,  assumed  a  power 
to  delegate  to  others  the  execution  of  the  trust  reposed  in  them- 
selves— that  a  person  in  whom  a  trust  or  confidence  was  reposed 
could  not  so  delegate  it  to  others, — and  that  the  declaration  was 
therefore  void.  It  was  objected  further  that  the  deed  authorized 
the  creation  of  estates  for  the  benefit  of  the  wives  or  widows  of  the 
descendants  of  Abraham  Chldsmidj  which  were  not  warranted  by 
the  power;  and  that  the  will  itself  carried  out  that  illegal  intentiim 
by  giving  an  mterest  to  the  widow  of  Moaes  Chldsmidj  who  it  was 
said  was  not  an  object  of  the  power.  On  behalf  of  the  Defendant  it 
was  said  that  a  settlement  upon  the  widow  of  one  of  the  objects  of 
the  bounty  would  be  a  benefit  to  the  party  himself,  and,  therefore, 
that  a  direction  to  settle  property  for  the  benefit  of  a  certain  individ- 
ual would,  in  fact,  be  properly  executed  by  giving  a  part  to  his 
widow.  The  case  of  the  Duke  of  Devonshire  v.  Lord  Q-eorge  Coo- 
endUh  (a)  was  referred  to  on  this  point,  and  that  of  Alexander  v. 
Alexander  (b)  might  also  be  added.  In  answer  to  the  argument  on 
the  main  question  in  this  cause,  whether  there  was  an  unlawful 

attempt  to  delegate  the  trust,  it  was  said  that  the  de- 
[  n96  ]     claration  of  trust  of  the  25th  of  April,  1821,  had  a  *two- 

fold  operation, — that  it  operated,  first,  as  an  appoint 
ment  to  Ann  absolutely,  and,  secondly,  as  a  settlement  by  Ann  as 
such  appointee ;  and  if  that  proposition  c»i  be  made  out,  then  I  am 
of  opmion  that  the  deed  of  trust  of  the  25th  of  April,  1821,  and  die 

(a)  4  T.  B.  741.  (6)  2  Yes.  640. 
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eiecntion  of  the  power  given  to  Ann  by  that  deed,  would  constitate 
a  perfectly  valid  appointment. 

There  is  no  doubt  that  caces  of  the  description  which  the  latter 
argument  supposes  have  been  decided,  but  before  I  expressed  any 
opinion  upon  it  I  desired  to  see  under  what  restrictions  such  a  mode 
of  executing  a  power  was  placed  by  those  cases.  It  is  clear  that 
where  a  person  has  a  power  of  selection  out  of  a  number. of  given 
objects,  he  must  have  very  grert  influence  over  each  of  those  objects. 
Now  if  the  donees  of  the  power  thought  it  right,  in  the  exercise  of 
tte  discretion  confided  in  them,  to  give  the  whole  to  one  object  al> 
solutely,  they  might  have  given  it  to  Ann^  and  Anrij  by  a  seperate 
deed,  might  have  disposed  of  the  property  as  she  thought  fit ;  but  it 
appeared  to  me  impossible  to  deny  the  force  of  the  observation  that, 
where  the  donee  of  the  power  makes  the  appointment  in  the  way 
which  is  done  by  this  deed,  to  which  the  appointee  is  a  party,  the 
case  might  be  open  to  the  suspicion  of  the  exercise  of  undue  influence 
to  induce  the  appointee  to  dispose  of  the  property  in  favour  of  per* 
sons  who  were,  in  truth,  not  the  objects  of  the  bounty  of  the  appointee, 
but  of  the  donee  of  the  power. 

I  have  examined  the  cases  on  the  subject  (a),  and  I  find  that 
they  lay  down  the  rule  with  great  clearness,  *and  bear 
out  the  proposition  that,  in  equity,  a  valid  appointment  [  *197  ] 
may  be  made  to  persons  who  are  not  objects  of  the  power, 
with  the  approbation  of  the  persons  who  are  the  objects  of  the  power ; 
and  the  case  is  explained  in  the  manner  in  which  it  was  put  in 
argument,  namely,  that  the  deed  operates  in  two  ways,  first,  as  an 
appointment  by  the  donee  of  the  power,  and,  secondly,  as  a  settle- 
ment by  the  appointee  of  the  property  in  question ;  and  I  do  not 
find  that  the  suspicion  which  possibly  might  attach  to  the  disposition, 
ha9  induced  the  Court  to  place  cases  of  that  description  under  any 
sort  of  control.  In  the  simple  case  where  there  has  been  nothing 
more  than  the  concurrence  of  the  donee  of  the  power  and  one  of  the 
objects  of  the  power,  to  whom  an  exclusive  appointment  might  be 
made,  or  to  whom  an  appointment  might  be  made  co^xtenaive  with 

(•)  Sm  tiM  csM  coUaeled— Sagdea,  Tr.  FoiPin,  Vd.  S,  p.  8S1— 9SS,  SMi  ed. 
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the  amount  of  the  property  disposed  of,  the  Court  has  treated  the  ap- 
pointment  as  yalid  and  eflfectual.  That  pomt  being  expressly  decid* 
ed  the  only  question  is,  whether  tins  case  is  governed  by  the  same 
rule. 

I  think  the  cases  to  which  I  have  adverted  are  quite  decinve  to 
this  extent,  that  if  the  estates  created  by  the  will  of  Ann  had  been 
inserted  in  the  deed  of  appointment  itself,  instead  of  being  left  to 
be  carried  out  by  the  will  of  Ann^  those  estates  would  have  been 
perfectly  good,  although  the  estates  were  not  given  to  persons  who 
are  named  as  objects  of  the  power  in  the  act  of  Parliament.  The 
cases  expressly  decided  it  on  the  principle  I  have  before  mentioned  ; 
that  is,  an  appointment  to  Annj  and  then  a  settlement  by  Ann  of 
the  property  she  so  acquired.  K  then  the  estates  would  have  been 
good,  had  Uiey  been  actually  set  out  and  created  in  the  deed  of 
the  25th  of  April,  1821,  the  question  is,  whether  any  difficulty  arises 
from  the  circumstance  that  they  are  left  to  Ann  after- 
[  •IQS  ]  wards  to  appoint.  Now,  if  the  'power  given  by  the 
appointment  had  been  a  general  power  to  ilnit,  there 
would  have  been  that  which  the  Court  considers  as  equivalent  to  a 
gift  of  the  property  ;  and  then  the  case  of  Bra^  v.  Bree  (though 
not  wanted  as  an  authority)  would  have  borne  out  the  proposition 
that  the  power  was  well  executed.  But  it  was  argued  on  behalf  of 
the  Plaintiff,  that  the  limitation  imposed,  in  this  case,  took  away  that 
character  from  the  appomtment,  and  gave  it  the  character  of  an  un- 
lawful delegation  of  power.  K,  however,  the  general  ^  would 
have  had  the  effoct  attributed  to  it,  I  confess  it  appears  to  me  at 
least  open  to  argument  whether,  in  the  case  of  a  limited  gift  of  pro- 
perty, the  trustees  being  expressly  authorized  to  limit  the  property, 
it  would  not  have  been  sufficient ;  but  I  think  it  is  much  safer  to  put 
this  question  upon  the  broad  ground  which  the  cases  I  have  referred 
to  establish,  namely,  that  where  the  appointee,  an  object  of  the 
power,  joins  in  the  deed  of  appointment,  and  the  deed  shews  that 
that  which  is  done  has  been  so  done  by  agreement  with  that  party, 
the  Court  considers  that  party  as  makmg  a  settlement  of  the  proper- 
ty. If  Anny  therefore,  to  whom  unquestionably  an  exclusive  ap- 
pontment  might  have  been  made,  agrees  that  the  proper^  shall  be 
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make  whether  the  property  ia  given  to  Ann  in  the  form  of  an  inte- 
rest,  or  whether  a  control  over  the  property  is  given  to  Ann  in  the 
form  of  a  power.  The  act  complained  oF  is  not,  according  to  the 
constmction  of  the  cases,  the  act  of  the  donee  of  the  power,  but  it 
is  the  separate  act  of  Ann^  which  she  acquired  the  power  of  exer* 
cising  by  means  of  the  appointment  first  made  by  the  donees  of  the 
power. 

The  only  shadow  of  distinction  which  1  can  discover  is,  that 
Annj  to  whom  the  powers  are  given,  is  not  named 
*as  a  separate  party  to  the  deed,  she  is  named  as  one  [  ^99  ] 
amongst  several  trustees.  If  Ann  had  been  named  as 
a  separate  party  in  the  deed  it  appesArs  to  me  the  case  would  not 
have  admitted  of  a  doubt,  for  then  it  would  have  been  simply  that 
AnUj  to  whom,  according  to  the  construction  I  have  mentioned,  the 
estate  is  appointed,  agreed  that  the  property  should  be  so  settled ; 
and  when  I  find  Ann  is  one  of  the  parties-^one  who  assents  and 
agrees  to  the  arrangement,  and  the  appointment  is  actually  made  to 
Ann  herself,  it  appears  to  me  it  would  be  a  departure  from  the  prin- 
ciples already  established  by  the  cases  I  have  mentioned,  to  draw 
any  distinction  between  those  cases  and  the  present.  I  have  no 
doubt,  therefore,  that  I  am  bound  to  declare  that  these  instruments 
ooDsdtute  a  valid  execution  of  the  power. 


•Hitch  v.  Leworthy.  [  ^200  ] 

1S4S:  21 8t  and  22nd  Not.,  5th  Dec 

DeviM  and  bequest  of  freehold,  copyhold,  and  personal  estate,  npon  trust  for  sale  at 
the  discretion  of  the  tmstee,  and  that  the  rents,  interest,  and  proceeds  should  bo 
divided  amongst  a  class,  either  equally,  or  in  other  proportions  as  the  trustee  hay- 
log  regard  to  Uieir  circumstances,  should  appoint;  followed  by  an  unattested  codi- 
cil, directing  the  application  of  such  rents,  interest,  and  proceeds  for  the  benefit  of 
such  of  the  class  as  were  unmarried  or  unsettled,  and  particularly  for  the  comfort- 
able support  of  P.,  (one  of  the  class),  who  was  of  weak  mind  j  and  in  case  the 
trustee  should  not  live  to  perform  the  whole  trust,  the  rest  to  be  execated  by  any 
persons  he  might  appoint  having  regard  to  the  said  intentions.  The  trustee  by 
deed  directed  ths  manner  ia  which  the  estates  shoald  be  sold,  and  the  proportiooa 

Vol.  n.  25 


201  GASES  IN  CHAKGEBT. 

1842.— Hitch  t.  Leworthy. 

of  the  proceeds  applied,  and  directed  the  diyision  thereof  amongst  the  other  ob- 
jects to  be  postponed  antil  after  the  death  of  P.,  and  nominated  other  persons  to 
^,  execute  the  trusts,  which  might  remain  nnexecnted  at  his  (the  tmstee's)  death, 

and  directed  them  to  distribnte  the  snrplas  proceeds  of  the  estates  amongst  other 
objects  according  to  their  exigencies  i—Held^  that  the  trustee,  for  the  goTemment 
of  his  own  discretion,  nught  properly  hare  regard  to  the  directions  of  the  i)nattest> 
ed  codicil,  even  as  to  the  proceeds  of  the  real  estate,  so  far  as  he  was  not  restrain- 
*  ed  by  (he  effect  of  the  will ;  that  the  prospective  directions  in  the  deed  of  appoint- 

ment were  not  necessarily  invalid,  especially  those  which  related  to  the  future 
maintenance  of  P.,  and  that  the  attempt  to  delegate  powers  which  the  trustee 
could  not  transfer,  did  not  alidate  the  directions  in  the  same  deed  which  he  had 
power  to  give. 

Alicia  Susanna  Hitch,  bj  her  will  made  in  1824,  duly  execut- 
ed to  pass  freehold  estates,  devised  all  her  real  estate  unto  and  to 
the  use  of  W.  Leworthy ^  clerk,  his  heirs  and  assigns ;  upon  trust  to 
sell  the  same,  but  with  power  at  his  will  and  pleasure  to  suspend 
such  sale,  and  let  or  demise  the  same  or  any  part  thereof  for  the 
best  rent  that  could  be  had,  and  she  gave  and  bequeathed  the  monies 
to  arise  from  such  sale,  and  the  rents  and  profits  to  be  received  by 
her  said  trustee  until  such  sale,  and  all  other  her  monies,  to  the  said 
W.  Leworthy^  upon  trust  (after  payment  of  her  debts)  for  all  and 
every  child  or  children  of  her  late  father,  Jame%  Eitchy  who  should 
be  living  at  the  time  of  her  decease,  to  be  divided  between  them^ 
either  share  and  share  alike,  or  in  any  other  proportion  or  proper* 
tions,  which  should  be  in  the  discretion  of  her  said  trustee,  always 
having  respect  to  the  advantages  arising  from  education,  promotion, 
or  other  provision  which  one  or  more  of  such  child  or  children  might 
have  over  the  others,  to  be  paid,  assigned,  or  transferred  to  them  or 
any  of  them  at  the  respective  ages  of  twenty-one  years,  or  as  soon 
afterwards  as  her  said  trustee  should  think  fit ;  and  she  declared  it 
should  be  lawful  at  all  times  for  her  said  trustee  to  sell 
[  •201  J  any  part  of  the  said  estates,,  and  to  apply  •^ny  part  of 
the  monies  arising  from  such  sale,  and  of  the  rents  or 
profits  to  arise  from  the  said  estates,  tow  ards  the  maintenance,  edu- 
cation, bringing  up,  or  otherwise  promoting  the  interest  and  benefit 
of  such  of  the  said  child  or  children  as  might  be  minors,  and  to- 
wards the  maintenance  and  otherwise  promoting  the  ipterest  and 
benefit  of  such  child  or  children  as  should   be  twenfy-oo9  upd  «p 
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ifards,  according  to  the  discretion  of  her  said  trustee  ;  and  she  ap- 
pointed the  siud  TT.  Leworthy j  her  executor,  and  also  residuary 
legatee. 

In  1827,  the  testatrix  added  the  following  codicil,  which  was  at- 
tested by  one  witness  only :— "  My  intention  expressed  in  my  above- 
written  will  is,  that  the  rents  of  my  estates  and  the  monies  arising 
from  the  sale  of  the  same,  after  the  payment  of  my  debts,  shall  be 
applied  towards  the  education,  maintenance,  and  advancement  in 
life  of  such  my  father's  children  as  may  be  unmarried  or  unsettled 
in  any  profession  or  business,  and  particularly  towards  the  comfor- 
table support  of  Philip  Sitchj  in  case  he  should  not  be  able  to  pro- 
vide  for  himself,  according  to  the  discretion  of  my  said  trustee ;  and 
when  all  such  children  shall  be  provided  for,  married,  or  otherwise 
settled  in  any  profession  or  business,  and  a  sufficient  and  comfortable 
maintenance  set  apart  by  annuity  or  otherwise  for  the  said  Philip 
Sitehj  then  my  will  is,  that  the  remainder  of  the  money  shall  be 
divided  according  to  the  directions  of  my  will ;  but  in  case  my  said 
trustee  should  not  live  to  execute^  the  several  trusts  contained  in  my 
will,  and  this  explanation  of  my  intention,  then  my  will  is,  that  all 
such  parts  of  the  said  trust  which  shall  remain  unexecuted  shall  be 
carried  into  execution  by  any  person  or  persons,  and  in  any  manner 
concerning  the  sale  of  the  said  estates,  the  application  of  the  rents 
and  division  of  the  monies  arising  from  the  sale  thereof, 
in  such  share  or  shares,  proportion  *or  proportions,  as  [  *202  ] 
my  sud  trustee  may,  by  his  last  will  or  any  other  writing 
duly  executed  in  the  presence  of  three  or  more  credible  witnesses, 
direct  and  appoint,'  always  having  regard  to  the  true  intent  and  mean- 
ing of  my  will,  and  the  foregoing  explanation  of  my  intention." 
At  the  time  of  the  death  of  the  testatrix,  eight  children  (four  sons 
and  four  daughters)  of  her  father  were  living,  (including  the  said 
PMlip  Hitch^.  The  will  and  codicil  were  fv^viti'Vy  W.  Leworthy^ 
the  sole  executor.  Two  of  the  children,  -WHiiaf^mii*  Xary^  after- 
wards died.  *      .  -   -  / 

W.  Leworthy  executed  a  deed  of  appointment,  dated  the  19th 
of  December,  1831,  reciting  the  will  and  codicil,  and  reciting  that 
he  had  accepted  the  trusts  and  fully  intended  and  purposed  to  ex- 
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ecute  the  same  ;  bat  in  conformity  with  the  said  will  and  codicil,  he 
did  thereby  appoint  his  wife,  Charlotte  Leworthy^  and  her  two  ne- 
phews, John  and  Jamt%  Jenh/n^  or  the  survivor  of  them,  or  the 
heirs  of  the  survivor,  to  carry  into  execution  all  the  trusts  of  the 
will  and  codicil,  which  at  his  death  should  remain  unexecuted. 
And  he  thereby  directed  the  survivor  of  them,  or  the  heir  of  such 
survivor,  to  sell  the  Dvaford  estate  (part  of  the  said  trust-estate), 
and  out  of  the  monies  so  arising  to  pay,  first,  the  incidental  expenses ; 
secondly,  a  debt  owing  to  him  (^Leworthy)^  on  his  executor's  account ; 
thirdly,  to  invest  the  proceeds  and  apply  the  rents,  profits,  and  divi- 
dends towards  the  maintenance,  education,  and  promotion  in  life  of 
Frederick^  Mary^  and  Philip  Hitch,  in  case  the  legacies  under  the 
will  of  their  father  should  be  insufficient,  they  being  the  only  child* 
ren  of  the  testatrix's  father  then  unmarried  or  otherwise  settled  in 
life ;  and  farther  to  apply  such  rents,  profits,  and  dividends  to  the 

account  and  credit  of  the  said  Frederick  and  Mary,  an- 
[   *203   ]    til  the  sums  so  applied  should  amount  to  the  same  *sum 

which  their  brothers  and  sisters,  who  had  their  support 
and  education  previous  to  their  father's  death,  received  under  his 
will,  amounting  to  7822.  each.  And  he  thereby  further  directed  the 
said  nominees,  or  (he  survivor  of  them,  or  the  heir  of  such  survivor- 
to  sell  the  Ipstuich  estate  (other  part  of  the  trust-estate),  and  invest 
the  produce,  and  apply  the  rents,  profits,  and  dividends  in  replacing 
a  sum  of  4002.  and  interest  to  the  credit  of  the  four  eldest  children 
of  the  testatrix's  father,  being  sums  advanced  by  them  to  pay  their 
father's  debts,  as  part  of  their  respective  shares,  pursuant  to  the  be- 
quest of  the  said  will  and  codicil.  And  he  then  proceeded  as  fol- 
lows : — ^^  I  further  direct,  that  after  the  rents,  issues,  and  profits  of 
both  estates,  and  also  the  said  funds  shall  have  been  applied  as  afore- 
said, and  all  the  said  six  children  shall  have  had  an  equal  benefit,  as 
if  they  had  been  all  educated  and  arrived  at  the  age  of  twenty-one 
at  the  time  of  their  father's  death,  then  to  apply  the  said  rents  and 
profits  towards  the  support,  maintenance,  and  advancement  in  life  of 
any  of  the  said  children  who  may  stand  most  in  need  of  asi'isrance, 
in  case  the  said  Fhilip  Hitdi  should  not  require  the  whole  or  and 
1^  of  such  rents  and  profit!  and  dividends  as  ihereinafker  direct* 
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ed :  and  whereas  the  said  testatrix  was  desirous  to  provide  a  suffi- 
cent  and  comfortable  support  for  her  brother  PhiUp  Hitchj  who^ 
from  his  youth,  shewed  great  weakness  and  unsoundness  of  mind, 
and  incapacity  of  learning  any  trade,  business,  or  profession,  and  he 
appears  now  to  have  made  a  very  litUe  if  any,  progress  towards  im* 
provement.  Dr.  Sutherland  of  SU  Luke* 8  Hoepital^  was  soon  after 
the  testatrix's  death  consulted  as  to  the  best  mode  of  proceeding 
with  him  as  to  his  education,  diet,  and  general  treatment,  who,  after 
a  long  attentive  consideration,  pronounced  that  he  was  not  respon- 
sible for  his  actions  and  recommended  him  to  the  care  of 
Mr.  and  Mrs.  PlatteUj  with  whom  he  has  *been  living  [  *204  ] 
for  many  years,  and  of  whom  he  was,  and  still  says  he 
is,  very  fond,  and  to  live  as  he  had  hitherto  done,  so  long  as  he 
could  do  so  with  safety  to  himself  and  others,  and  by  no  means  to 
place  him  under  any  fresh  control.  Mr.  Platten,  who  was  present, 
had  instructions  to  watch  him,  and,  in  case  of  any  appearance  of 
change,  to  take  him  again  to  Dr.  Sutherland.  Now,  in  pursuance 
of  that  part  of  the  trust  under  the  provisions  of  the  will  of  the  said 
testatrix,  who  engaged  me  solemnly  to  promise  that  her  said  brother 
should  not  be  placed  in  any  madhouse,  or  other  place  of  confinement 
for  persons  of  unsound  mind, — ^I  do  hereby  direct  the  said  appoint- 
ees from  time  to  time,  as  often  as  necessary,  to  consult  the  said  Dr. 
Sutherland  J  or  some  other  physician  of  the  said  Hospital,  as  to  the 
management  of  him  in  every  respect,  in  case  he  should  continue  to 
be  incapable  of  managing  himself.  And,  after  the  whole  of  the 
vested  property,  which  he  is  entitled  to  have  under  his  father's  will 
shall  be  expended,  then  to  apply  such  part  of  the  rents  and  profits 
of  the  ssdd  estates  as  n\ight  be  absolutely  required  for  his  comfortar 
ble  support,  and  the  remainder  (if  any)  to  be  diveded  between  his 
brothers  and  sisters,  in  proportion  to  their  several  wants,  so  that  no 
part  of  the  principal  sum  may  be  taken  during  the  term  of  his  nat- 
ural life :  and,  after  his  death,  the  money  arising  from  the  sale  of 
the  Du7ford  estate  to  be  equally  divided  between  his  surviving 
brothers  and  sisters ;  and  the  money  arising  from  the  sale  of  the 
fywoich  estate  to  be  given  to  one  or  more  of  such  brothers  or  sis- 
ters as  may  stand  in  most  need  of  assistance,  without  favour,  preju- 
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dice,  or  partiality,— *it  being  consonant  to  the  sud  will  and  codicil 
and  to  her  positive  direction." 

The  bill  was  filed  in  1833  by  some  of  the  children  of  the  testatrix's 

father  against  W,  Leworthy  and  PMlip  Eitehj  praying 

[    *205   ]  an  account  of  the  trust  estate,  and  that,  after  a  *suffir 

cient  j>ro?i8ion  for  Philip^  the  surplus  might  be  equally 

divided. 

By  the  decree  in  March,  1886,  an  account  was  directed,  and  also 
inquiries  for  the  heir-at-law  of  the  testatrix,  and  the  children  of  the 
father, — of  the  situation  of  the  parties  beneficially  interested,  having 
regard  to  the  directions  in  the  will, — and  whether  a  sale  of  the  real 
estates  would  be  beneficial, — reserving  further  directions  and  costs, 
-i^and  declaring  that  the  decree  was  to  be  without  prejudice  to  any 
question  as  to  the  power  and  discretion  of  Leworthy. 

In  November,  1837,  W.  Leworthy  died,  having  appointed  the  said 
CluitlotUj  bis  wife,  and  John  and  Jamei  Jenkyn^  his  executors,  and 
also  trustees  to  execute  the  trusts  of  the  testatrix's  will.  A  supple, 
mental  decree  against  these  parties  was  made  in  1839,  declaring  that 
the  trust  estates  had  become  vested  in  Charlotte  Leworthy^  and  di- 
recting the  accounts  to  be  carried  on.  In  February,  1841,  a  further 
supplemental  decree  was  made  to  perfect  the  suit  againstj  the  said 
Philip  Hitch,  a  lunatic,  and  his  committee.  Separate  reports  were 
made,  and  the  freehold  and  copyhold  estates  of  the  testatrix^were 
directed  to  be  sold.  On  the  general  report,  made  m  December,  1841, 
the  cause  came  on  for  further  directions. 

Against  the  claims,  under  the  deed  of  appointment,  on  behalf  of 
Philip,  the  lunatic,  it  was  insisted  that  the  codicil,  not  being  so  exr 
ecuted  as  to  pass  freehold  estate,  could  only  afiect  the  copyhold  and 
personalty  ;  that  as  to  the  freehold  the  mfterests  of  the  parties  must 
be  governed  by  the  will  exclusively  ;  that  the  power  of  appointment 
given  to  the  trustee  was  not  intended  to  be  executed  by  an  appoint- 
ment disposing  of  the  whole  of  *the  property  at  once,  but 
[  *206  ]  by  a  discretion  continuing  during  the  lifetime  of-  the 
trustee,  and  to  be  exercised  from  time  to  time  accord^ 
bg  to  the  ejdgeoeies  of  tiie  diffiNrent  objects ;  that  the  deed  of  ap* 
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potntmeDt,  if  bindiog  on  the  property,  would  have  the  effect  of  frus- 
trating the  power  of  the  trustee  himself;  that  the  trustee  bad  no 
power  to  delegate  his  authority  to  others,  or,  if  he  had  that  power,  he 
could  not  also  dictate  to  the  substituted  trustees  the  manner  in  which 
they  should  exercise  the  authority.  And  it  was  said,  therefore,  that 
the  Court  could  execute  the  trust  only  by  giving  the  objects  of  the 
testatrix's  bounty  equal  interests  in  the  residuary  estate ;  or  at  least 
by  giving  them  equal  interests  in  the  produce  of  the  freeholds,  and 
by  dividing  the  residue  of  the  estate  equally,  after  setting  apart  a 
maintenance  for  PMHp.  ^ 

Mr.  Sharpe'asii  Mr.  Metcalfe  for  the  Plaintiffs. 

Mr.  Koe^  for  Philip^  the  lunatic. 

Mr.  Wratfy  Mr.  Blunt^  Mr.  Qlasse^  and  Mr.  ShMeare,  for  the 
other  parties. 


Yige-Chanobllob, — after  stating  the  facts: — 

It  was  argued  that  the  codicil  operated  only  with  respect  to  the 
copyhold  estates,  and  the  personalty.  This  argument  is  founded  on 
a  proposition,  which,  in  theory,  is  no  doubt  true  ;  and  for  some  pur* 
poses,  is  true  in  practice,  but  it  is  not  so  for  all  purposes.  The  will, 
in  this  case,  gives  Leworthy  powers  large  enough  to  do  much  that  he 
has  absolutely  directed  to  be  done  during  the  life  or  continued  in- 
capacity of  the  lunatic  ;  and  the  codicil  certainly  does  not  restrain 
it.  Admitting  that  the  powers  given  by  the  codicil  would 
not  authorize  ^Lewotthy  to  do  some  matters  as  to  free-  [  *207  ] 
hold,  which  he  might  as  to  copyhold,  there  is  no  rea- 
son why  he  should  not,  in  the  honest  exercise  of  the  discretionary 
powers  given  under  the  will,  have  regard  to  the  known  wishes  of  the 
testatrix,  whether  those  wishes  were  obligatory  or  not.  Her  wishes 
communicated  in  conversation  would  not  be  obligatory  ;  but  there  is 
no  reason  why  he  should  not  attend  to  them  in  the  exercise  of  his  dis- 
cretionary powers ;  and,  if  he  might,  for  that  purpose,  have  regard 
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to  conversations  not  having  any  testamentary  force,  I  do  not  see  why 
be  may  not  regard  mere  wishes,  notwithstanding  he  derives  his  know 
ledge  of  them  from  the  language  of  the  codicil, 

Referring  then  to  the  will  alone,  does  that  authorize  any  and 
which  of  the  dispositions  of  the  trust  property  which  Leworthy  as- 
sumed the  power  to  make  by  the  deed  of  appointment  of  December, 
1831  ?  It  was  said  that  the  discretion  to  be  exercised  by  him  was 
a  discretion  to  be  exercised  from  time  to  time  according  to  the 
exigencies  of  the  case  ;  that  he  might  from  time  to  time  dispose  of 
the  property  absolutely,  but  that  he  could  not  by  anticipation  direct 
in  what  manner  it  should  be  divided  at  a  future  time.  Giving  full 
effect  to  this  argument  it  would  in  no  respect  invalidate  those  direc- 
tions in  the  deed  of  December,  1831,  which  were  made  upon  a 
view  of  facts  then  present  to  the  miod  of  Leworthy.  I  find  no- 
thing in  the  argument  I  have  referred  to  which  should  prevent  Ze- 
worthy^  in  December,  1831,  from  directing  that  the  Duxford  pro- 
perty (part  of  which  was  freehold)  when  sold  and  converted  into 
money, — and  the  rents  before  the  sale, — should  be  applied  in  pay* 
ing  the  expeilses  of  the  sale,  in  discharge  of  debts  and  charges  af- 
fecting it, — that  the  surplus  should,  in  the  next  place,  be  applied  in 

aid  of  the  legacies  given  under  Jame%  HiteKs  will,  in 
[  *208  ]     the  maintenance,  education,  and  promotion  *of  certain 

of  the  children  of  Jame%  Hitch  ;  and  in  the  next  place 
in  making  up  a  sum  of  7322.  to  Frederick  Richard  and  Mary,  so  as 
to  equalize  pro  tanto  the  position  of  those  parties  with  that  of  their 
brothers  and  sisters :  nor  in  directing  that  the  proceeds  of  the  sale 
of  the  Ipeunch  estate  and  the  rents  until  the  sale  should  be  applied 
in  replacing  a  sum  of  4002.  with  interest,  to  four  of  the  children  of 
James  Hitch,  being  sums  advanced  by  them  for  the  payment  of 
James  HitcVi  debts  (the  express  object  of  the  above  direction 
being  to  put  all  the  children  upon  an  equality).  Nor  do  I  see  why 
Leworthy  should  not  have  had  power,  in  December,  1881,  with  re- 
ference to  his  knowledge  of  the  state  of  mind  and  health  of  the 
lunatic,  to  determine  and  direct  that  no  part  of  the  capital  should 
be  divided  between  any  of  the  parties  interested  during  the  life  of 
the  lunatic ;  and  that  an  income  sufficient  for  the  comfortable  sup* 
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port  of  the  lanatic  should  be  the  first  charge  upon  the  property  or 
some  part  of  it. 

I  may  observe  that,  but  for  the  extraordinary  advance  in  the 
value  of  the  property  since  Leioorihy*%  death,  (which  appears  to  be 
owing  to  the  construction  of  the  Eastern  Counties  Railway),  I  see 
DO  reason  to  suppose  that  the  direction  which  requires  the  capital 
not  to  be  divided  during  the  lunatic's  life,  was  other  than  provident 
and  proper.  With  respect  to  the  other  directions  in  the  deed  of 
December,  1831,  the  direction  to  the  nominees  to  sell  has  been  su- 
perseded by  the  act  of  the  Court ;  but  I  cannot  accede  to  the  argu- 
ment that  a  want  of  power  in  Leworthy  to  delegate  to  the  nominees 
that  ministeral  act  (so  far  as  it  related  to  the  freehold)  would  inva- 
lidate the  disposition  he  made  of  the  property  when  sold,  and  of  the 
property  until  the  sale,  if  that  disposition  were  itself  within  his 
powers ;  nor  do  I  think  that  an  ineffectual  attempt  on 
the  part  of  *Leworthy  to  delegate  to  the  nominees  the  [  *209  ] 
discretionary  divison  of  the  income  of  the  freehold  not 
required  for  the  lunatic's  comfortable  support,  and  the  discreet 
tionary  division  of  the  capital,  so  far  as  it  arose  from  freeholds  after 
the  lunatic's  death,  would  invalidate  an  otherwise  valid  direction,  as 
to  the  immediate  application  of  parts  of  the  income  of  the  property^ 
in  equalizing  the  situation  of  the  children. 

At  present  I  shall  give  no  opinion  as  to  the  validity  of  the  discre- 
tionary powers  attempted  to  be  given  to  the  nominees,  so  far  as  they 
relate  to  the  freeholds,  nor,  if  invalid  as  to  the  freeholds,  whether 
that  will  affect  the  delegation  of  power  as  to  the  copyholds  and 
personal  estate ;  nor,  if  that  discretion  cannot  be  exercised,  in  what 
manner  the  Court  is  to  deal  with  the  fund  so  far  as  it  may  be  undis- 
posed of. 

I  regret  the  necessity  of  postponing  the  final  decision  of  the  case, 
after  the  delay  which  has  already  occurred,  but  I  cannot  usefully 
attempt  to  adjudicate  upon  the  questions  I  have  referred  to,  until 
further  information  shall  have  been  elicited  by  the  inquiries  which 
will  be  directed  by  the  present  order. 

[His  Honor  stated  the  inquiries  whieh  should  be  made.] 

Yoiu  n.  24 
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Dbolaeb  (the  Plaintiffi  and  Defendants  in  the  suit  of  Girdle$ione  r.  Hitch,  hj 
their  connsel,  consenting)  the  former  decrees  dated  respectiTely  the  20th  daj  </ 
March,  1885,  the  26th  day  of  Jnljr,  1889,  and  the  12th  day  of  February,  1841,  and 
the  accounts  taken  and  inquiries  made  thereunder,  are  binding  upon  the  parties  to 
the  suit  of  Girdlestone  v.  Hitch,  as  upon  the  parties  to  the  several  fonner 
[  *210  ]  suits.  The  Master  to  inquire  and  state  who  was  the  heir  of  Alicia  ^Su- 
sarmah  Hitch^  the  testatriiL,  according  to  the  customs  of  the  manors 
whereof  her  copyhold  estates  were  holden,  liring  at  the  time  of  the  decease  of  the 
said  testatrix,  and  who  is  now  such  customary  heir,  and  for  that  purpose  he  If  the 
said  Master  shall  find  that  Jchn  Hitch,  in  &c.,  is  such  customary  heir,  then  it  is 
ordered  that  the  said  Master  do  inquire  and  state  to  the  Court  whether  Mary  E.  €, 
Hitch,  one  of  the  children  of  Jame$  Hitch  the  father  &C.,  who  were  liTing  at  the 
death  of  the  testatrix  and  since  deceased,  had  attained  the  age  of  twenty-one  years 
at  the  period  of  her  decease,  or  whether  she  died  without  haying  attained  that  age. 
The  Master  to  state  the  amounts  produced  by  the  sales  of  the  seyeral  real  estates  of 
the  said  testatrix,  freehold  as  well  as  copyhold,  and  bow  such  amounts  and  any 
interest  or  diyidends  thereof  or  accrued  therefrom  haye  been  and  are  inyeated;  and 
in  taking  the  accounts  thereof,  and  ascertaining  such  amounts,  the  Master  to  distin- 
guish and  state  what  seyeral  parts  of  such  amounts  and  inyestments  respectiyely  haye 
arisen  from  and  represent  the  produce  of  the  Ipneich  estates,  and  the  produce  of  such 
of  the  Dvurford  estates  as  were  freehold,  and  the  produce  of  such  of  the  Duxford 
estates  as  were  of  copyhold  or  customary  tenure.  And  Frederick  JR.  Hitch,  and 
James  W,  Hitch,  and  Wbrtham  Hitch,  as  incumbrancers  upon  the  share  of  the  said 
Frederick  R,  Hitch,  and  the  said  James  W.  Hitch,  as  the  heirat-law  and  customaiy 
heir  and  adnunistrator  of  the  said  Mary  E,  C,  Hitch  deceased,  by  their  counsel,  waiying 
any  claim  or  interest  which  they  might  haye  had  under  or  by  yirtue  of  the  deed  of 
appointment  of  the  19th  of  December,  1831,  in  respect  of  the  maintenance,  education, 
or  promotion  in  life  of  the  said  Frederick  H,  Hitch  or  the  said  Mary  E.  C,  Hitch,  in 
case  the  legacies  under  the  will  of  their  father  should  be  insufficient  for  the  same,  or 
in  respect  of  any  claim  on  the  part  of  the  said  Frederick  IL  Hitch  and  Mary  £.  C 
Hitch,  to  haye  any  rents  or  profits  or  diyidends  applied  to  their  account  or  credit 
until  the  same,  from  time  to  time  so  applied,  should  amount  to  the  same  sum  which 
their  brothers  and  sisters,  who  had  their  support  and  education  preyious  to  their 
father's  death,  receiyed  under  hia  will,  and  wich  in  the  said  deed  was  stated  to  amount 
then  to  the  sum  of  732/.  to  eyery  one  of  them,  so  that  they  the  said  Fredsrick  R,  Hiick 
and  Mary  E,  C,  Hitch  might  haye  the  equal  sum  when  they  should  haye  attained  tha 
age  of  twenty-one,  and  their  education  completed ;  and  the  said  Woriham  Hitch  and 
Elizabeth  his  wife  in  right  of  the  said  Elizabeth,  and  the  said  Charlotte  Girdlestone 
and  Ja^nes  W.  Hitch,  in  her  and  his  own  right  only,  and  W.  B»  Girdleeone  and 
Eloisa  his  wife,  in  right  of  the  said  Eloisa,  by  their  comsel,  waiying  all  daim  and 
interest  which  they  respectiyely  might  haye  under  or  by  yirtue  of  the  said  deed  of 
appointment,  to  haye  replaced  •the  sum  of  400/.  with  interest  at  &c.,  to  the  credit  of 
the  four  eldest  children  of  James  Hitch  the  father,  namely,  Elizabeth,  Chariotte 
James  W^  and  Ekisa^  being  sums  adyanced  by  them  for  payment  of 
[  ^U  ]    *part  of  their  father's  debts,  the  Master  to  ipquiie  and  staia  wl^at  avvoal 
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sums  of  money  oagbt  to  have  been  allowed  for  the  pnrpose  of  providing  a  snfficient 
and  comfortable  maintenance  for  the  said  Philip  C.  B,  Bitchy  for  the  time  paBt, 
iince  the  26Ui  day  of  March,  1887,  as  well  aa  for  the  time  to  come,  regard  being  had 
to  the  amount  of  the  rested  property  which  he  was  entitled  to  hare  under  his 
father's  will,  and  what  proportion  of  the  Bank  SZ.  per  cent  Consols,  standing  &&, 
ought  to  be  set  apart  to  proride  such  future  maintenance. 


«  * «   » * » 


WooDGATE  V.  Field. 

184S:  4th  and  7th  of  July,  10th,  Slst,  and  28rd  Not. 

In  a  suit  by  a  creditor  on  behalf  of  himself  and  all  other  creditors,  if  the  debt  of  the 

Plaintiff  be  admitted  or  proved,  and  the  executor  or  administrator  admits  assets, 

the  Plaintiff  is  entitled  at  the  hearing  to  an  immediate  decree  for  payment,  and  not 

to  a  mere  decree  for  an  account. 
A  mistake  of  the  law  or  practice  of  the  Court  is  not,  per  se,  a  ground  for  allowing  a 

party  to  go  into  further  evidence,  on  facts  at  issue  at  the  hearing  of  the  cause, 

umJblt. 

The  Plaintiff,  claiming  to  be  a  creditor  of  the  intestate,  on  a  pro- 
missory note,  filed  his  bill  on  behalf  of  himself  and  all  other  credi* 
tors,  against  the  administrator,  for  payment.  The  Defendant,  by 
his  answer,  admitted  assets,  bat  denied  the  debt,  and  snggested  that 
the  pretended  promissory  note  was  a  forgery. 

The  Pluntiff  went  into  evidence,  and  proved  the  note.  At  the 
hearing, 

Mr.  Tudy  and  Mr.  Bag%haw€j  for  the  Plaintiff,  asked  for  the 
immediate  decree  of  the  Court  against  the  Defendant,  for  payment 
of  the  debt.     Wall  v.  BuMy  (a). 

Mr.  OirdUstone^  and  Mr.  Aiyreyy  for  the  Defendant. 

The  decree  must  be  for  an  account  in  the  usual  way.  The  admis- 
sion of  the  executors  does  not  entitle  the  Pluntiff  to  a  personal 
decree,  without  giving  the  other  creditors  an  opportunity  of  con- 
testing the  claim.  Owen$  v.  Dickenson  (5).  The  practice  uni- 
formly is  to  direct  the  account  only  m  the  first  instance.    Sktan 

(a)  1  Bro.  C.  C.  488,  per  Lord  Tkurlaw,  (6)  Cr.  &  Ph.  48. 


218  CASES  IN  GBANCERT. 

1842.— Woodgate  t.  Field. 

[  •212  }  on  Decrees f  •p.  52  ;  Attorney- General  v.  Comlhwaite 
'  (a)  ;  Gray  v.  Chiswell  (6)  ;  2  2)a».  C%aw.  Pr.  854. 
Not  only  have  the  other  creditors  of  the  inestate  an  interest  which 
may  be  opposed  to  the  PlaintiiT,  but  they  have  an  inchoate  interest 
in  the  prosecution  of  the  suit,  and,  if  it  be  not  dismissed,  they  have 
an  interest  in  requiring  that  it  shall  be  prosecuted  in  such  a  manner 
as  will  give  them  the  benefit  of  it.  Stemdale  v.  Hankinson  (c)  * 
Cannop  v.  Hay  ward  (c2).  An  immediate  decree  would  operate  as 
a  surprise  on  the  Defendant,  who  had  expected  that  he  should  be 
able  to  contest  the  debt  before  the  Master.     Tomlin  v.  Tomlin  (e). 

Mr.  Teedj  in  reply. 

Other  creditors  have  no  interest  in  the  suit ;  the  Pliuntiff  might 
dismiss  his  bill  at  any  time  before  decree  ;  and  the  Defendant  might 
also  have  paid  the  debt  and  costs,  and  procured  the  bill  to  be  dis- 
missed before  the  hearing.  Pemberton  v.  Topham(^f^ ;  Holden  y. 
Kynaiton  (^). 


Vice- Chancellor  :— 

The  suit  is  instituted  by  a  simple  contract  creditor  on  behalf  of 
himself  and  all  other  creditors,  seeking  the  payment  of  a  debt  alleg- 
ed to  be  secured  by  tbe  promissory  note  of  the  inestate.  The  De- 
fendant, by  his  answer,  says  he  believes  the  note  to  be  a  forgery, 
and  that  no  debt  was  due  to  the  Plaintiff,  but  admits  assets  sufficient 
to  pay  the  amount,  and  all  other  debts  of  the  inestate- 
[  •213  ]  He  suggests  no  ground  for  his  belief  as  to  'the  debt 
and  note.  Evidence  has  been  gone  into  on  the  part  of 
the  Plaintiff  to  prove  the  debt,  and  he  asks  an  immediate  decree  for 
payment.  The  Defendant  says  it  ought  to  be  referred  to  the  Mas- 
ter to  take  the  account,  not  only  of  the  estate,  but  of  what  other 
debts  are  owing  from  the  testator.     This  inquiry  is  said  to  have  two 

(a)  2  Cox,  45.  (h)  9  Vee,  128. 

(c)  1  Sim.  398.  (rf)  i  Y.  &  C.  C.  C.  38. 

(«)  Ante,  Vol.  1,  p.  886.  (/)  i  Beav.  816. 
{g)  2Beay.204. 


OASES  IN  CHANGEBT.  214 

1842.— Woodgate  y.  Field. 

objects :  one  that  the  PlaintiflTs  debt  may  be  proved  in  the  Master's 
o£Sce ;  the  other  that  the  rest  of  the  creditors  may  have  an  opportu- 
nity of  getting  their  debts  paid  in  the  suit.  In  a  creditors'  suit, 
where  there  is  no  admission  of  assets,  that  is  no  doubt  the  usual 
form  of  the  decree,  and  though  the  Plaintiflf  may  have  proved  his 
debt  at  the  hearing,  it  may  still  be  displaced  by  evidence  in  the 
Master's  office ;  but  the  question  is,  whether  that  form  of  decree  is 
applicable  when  assets  are  admitted  ? 

The  reason  for,  and  the  principle  of,  the  usual  form  of  decree,  are 
stated  in  Owens  v.  Dickenson  (a),  but  that  reasoning  has  no  appli- 
cation where  assets  are  admitted,  for  the  executor  thereby  makes 
himself  liable. to  the  payment  of  the  debt.  In  such  a  case,  the  other 
creditors  cannot  be  prejudiced  by  a  decree  for  payment  of  the  Plain- 
tiff's debt ;  and  the  object  of  the  special  form  of  the  decree  in  a 
creditors'  suit  fails. 

I  entertained  no  doubt  upon  this  point,  nor  can  I,  upon  inquiry, 
find  that  it  was  ever  doubted  in  the  other  branches  of  the  Court. 
In  effect,  the  rule  is  proved  by  the  fact  that  the  creditor  and  the 
Defendant,  the  executor,  may  settle  the  matter  pending  the  suit,  by 
the  latter  paying  the  debt  and  costs  of  the  suit.  And  it  has  twice 
been  decided  at  the  Rolls,  that  the  Court  will  order  the 
same  thing  to  be  done,  even  when  *the  suit  had  proceed-  [  *214  ] 
ed  to  a  considerable  extent.  If  then  the  Court  would 
compel  a  creditor  to  accept  payment  of  his  debt  when  the  executor 
offers  to  pay  it,  with  the  costs  of  suit,  where  is  the  line  to  be  drawn, 
beyond  which  the  Plaintiff  cannot  be  allowed  to  have  the  exclusive 
benefit  of  his  own  suit.  I  am  satisfied  that  in  this  case  there  ought 
to  be  a  decree  for  immediate  payment. 

It  was  objected,  however,  that  in  Sterndcde  v.  Sankinsanj  Sir 
A.  Hart  said,  that,  on  the  filing  of  a  creditors'  bill,  every  creditor 
has  an  inchoate  right  in  the  suit ;  the  meaning  of  that  expression  is, 
that  a  right  then  commences  which  may  indeed  fail,  but  may  also 
be  perfected  by  decree  ;  and  it  is  not  inaccurately  called  an  inchoate 
right.    After  the  decree,  every  creditor  has  an  interest  in  the  suit ; 

(a)  Cr.  &  Ph.  4S. 
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but  the  question  is,  whether  the  Plaintiff,  nntil  decree,  is  not  dominna 
litis,  so  that  he  may  deal  with  the  miit  as  he  pleases.  There  is 
nothing  to  prevent  other  creditors  from  filing  bills  for  a  like  purpose ; 
and  there  is  nothing  more  common  than  for  several  suits  to  exist 
together,  and  the  Court  permits  them  to  go  on  together  until  a  decree 
in  one  of  them  is  obtained,  because  it  is  possible,  before  the  decree 
that  the  litigating  creditor  may  stop  his  suit. 

The  only  question  then  is,  whether  the  Pluntiff  has  suffidently 
proved  his  debt.  The  Defendant  admits  that  he  saw  the  note  before 
putting  in  his  answer :  he  therefore  knew  what  was  upon  the  face 
of  it.  It  purports  to  be  signed  by  the  intestate,  and  it  has  two  at- 
testing witnesses.  They  depose  that  it  was  produced  to  them,  writ- 
ten as  it  now  appears,  except  that  the  interlineation  of  the  name  of 
the  payee  was  omitted :  that  the  interlineation  was  inserted  in  their 
presence,  and  that  it  was  then  signed  in  their  presence  by  the  in- 
testate :  I  see  no  ground  for  saying  that  the  evidence 
[  *215  ]  was  not  sufficient.  *It  is  quite  clear  that  it  would  be 
sufficient  at  law.  The  Defendant  might  have  cross^x- 
amined  the  attesting  witnesses  ;  or,  if  necessary,  he  might  have  filed 
a  cross-bill  for  discovery.  There  is  no  evidence  that  the  note  was 
a  forgery,  and  no  statement  of  the  ground  for  that  suggestion. 

The  only  point  suggested  at  the  bar  as  a  reason  why  the  decree 
should  not  now  be  made,  was,  that  the  practice  was  supposed  to  be  dif- 
ferent, and  that  therefore  the  Defendant  should  have  an  opportunity 
oi  contesting  the  debt  by  a  trial  at  law.  If,  upon  a  special  applica- 
tion, the  Defendant  can  shew  that  there  was  in  fact  a  slip,  which- 
will  operate  as  a  surprise  upon  him,  and  will  undertake  in  any  event 
to  pay  the  costs  of  the  trial, — ^rendered  necessary  by  his  own  neg- 
lect, —unless  the  Court  shall  otherwise  order,  I  will  consider  wheth- 
er I  am  at  liberty,  at  the  hearing  of  the  cause,  after  the  case  is  ful 
ly  proved,  to  entertain  such  an  application.  Such  an  application  is 
not  to  be  acceded  to,  except  under  special  circumstances. 

The  Defendant  presented  his  petition  for  leave  to  enter  into  evi- 
dence, either  before  the  Master  or  otherwise,  to  disprove  the  existence 
of  the  Plaintiff's  debt,  alleging  in  effect  that  the]  legal  advisers  of  the 
Defendant  had  considered  it  to  be  the  practice  of  the  Court,  not,  in 
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the  first  place,  to  make  any  other  decree  than  for  an  account,  where 
the  bill  was  by  a  creditor,  on  behalf  of  himself  and  all  other  cred- 
itors. Affidavits  were  filed  by  the  Defendant  for,  and  by  the  Plain- 
tiff against,  this  petition.  The  Defendant  also  presented  a  common 
petition  of  rehearing. 

*Mr.  Kenyan  Parker ^  and  Mr.  Allfrey,  in  support  of  [   *216   ] 
the  first  petition,  cited  Rood  v.  Pimm  (a),  Marten  v. 
WUchdo  (i)y  Cox  T.  AlUngham  (c),  ^drny  v.  Jewell  (d)yEughe8 
Y.^adee^e). 

Mr.  Teed  and  Mr.  Bagnhatoey  contra. 

In  none  of  the  cases  cited  has  liberty  been  given  to  supply  evi- 
dence on  the  identical  question  which  constituted  the  substance  of 
the  dispute  in  the  cause,  after  the  party  has  had  full  opportunity  of 
briDging  forward  his  testimony  at  the  proper  time.  Such  a  relaxa- 
tion of  the  practice  opens  the  very  danger,  against  which  the  strict- 
est rules  of  the  Court  as  to  the  examination  of  witnesses,  and  the 
publication  of  testimony,  are  designed  to  guard.  Even  in  a  cross 
cause,  which  a  party  has  an  unquestionable  right  to  institute,  he  can- 
not avail  himself  of  evidence  taken  in  the  cross  cause,  touching  the 
very  matters  in  which  the  parties  were  at  issue  in  the  original  cause. 
Paicall  V.  Scottj  Scott  v.  Pascall  (/),  Wilford  v.  Beaeeley  (^) 
Ridley  v.  Ohee  (A),  Taylor  v.  Obee  (i). — They  cited  also  Young 
V.  Keighly  (i).  Marten  v.  WhicKelo  (Z). 

In  support  of  the  petition  of  rehearing, 

Mr.  Kenyan  Parker^  and  Mr.  Allfreyj  contended  that  the  answer 
had  sufficiently  put  in  issue  the  consideration  for  the  note,  to  caat 
upon  the  Plaintiff  the  necessity  of  proving  that  consideration. 
Mills  V.  Barber  (m). 

(a)  4  Sim.  101.  (6)  Per  Lord  Coltenham,  Cr.  ft  Ph.  261. 

(c)  Jac.  337.  (d)  6  Madd.  165. 

(«)  Ante,  Vol.  l,p.4S6. 

(/  )  Vtet-Chaneillor  of  Enffand^  1S42,  not  jet  reported. 

{g)  8  Atk.  601.  (h)  3  Pri.  26. 

(<)  Id.  S3.  {k)  16  Yes.  348. 

(/)  Vhi  rap.  (m)  1  llee.  ft  W.  4S5. 
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[  *217  ]      *Mr.  Teed^  and  Mr.  Bagihawt,  for  the  plaintiff,  relied 
on  the  evidence  m  the  cause,  as  establishing  the  Plain- 
tiff's case. 


Thb  Yige-Ghakcellok  refused  the  prayer  of  the  first  petition, 
and  dismissed  it  ¥rith  costs,  not  on  the  absence  of  merits,  raising  a 
case  of  doubt  as  between  the  parties,  but  on  the  absence  of  any  evi- 
dence of  the  alleged  mistake  of  the  practice,  expressing  an  opinion 
that  a  mistake  of  law,  even  if  proved,  would  not  necessarily,  and 
per  se,  have  been  a  sufficient  ground  for  affording  another  opportu- 
nity of  giving  evidence.  With  regard  to  the  consideration,  it  was 
not  enough  merely  to  give  notice  to  the  Plaintiff  to  prove  the  con* 
sideration — the  note  prima  facie  imported  consideration  ;  but  if  any 
circumstances  of  fraud  were  shewn  by  the  Defendant,  the  Plaintiff 
might  then  be  required  to  go  into  evidence  of  the  consideration. 
The  rule  in  equity  was  the  same  as  at  law :  Eaiton  v.  Pratchett 
(a) ;  MilU  v.  Barber  (6). 

His  Honor  then  stated  the  effect  of  the  evidence,  and  concluded 
that  there  was  so  much  difficulty  arising  out  of  the  proofs  which  the 
Plaintiff  had  himself  given,  exclusive  of  the  proof  of  the  note,  to 
render  further  inquiry  proper,  and  directed  the  case  to  stand  over, 
giving  the  Plaintiff  liberty  to  bring  an  action  on  the  note,  with  a 
declaration  that  the  costs  of  the  action  should  be,  in  any  event, 
borne  by  the  Defendant. 


The  action  wbi  brought,  and  the  Plaintiff  recovered.    Decree  for  payment  of  the 
debt,  with  coats. 


[  •218  ]  •FiSHEB  v.  Tatlbr. 

1S42:  9th,  lOth,    ISth,  ISth,  and  19th  December.    1S48:  18th,  19tfa,  and  24th 
Jaaiiary. 

(a)  1  Cr.  IC.  ft  Boi.  79S.  (6)  1  Mee.  ft  W.  4M. 


CASES  IN  CHANCERY  218 


t84i.— Fisher  y.  Tajler. 


The  implied  asthoritj  of  a  partner  to  bind  bis  oo-partners  for  the  re-payment  of 
monej  borrowed  for  partnership  purposes,  in  the  ordinary  course  of  partnership 
transactions,  does  not  necessarily  extend  to  raising  money  for  the  purpose  of  in- 
creasing the  fixed  capital  of  the  firm  ;  and  therefore  a  party  advancing  money  to 
one  partner,  linowing  that  it  was  for  the  latter  purpose,  cannot  as  a  matter  of 
course  chaige  the  other  partners  with  the  loan,  unless  the  traniactioD  took  plaee 
with  their  express  or  actual  authority. 

Two  partners  in  a  firm  announced  their  mtentibn  of  adding  16,000/.  to  their  capital, 
by  admitting  one  or  more  additional  partners.  W.  entered  into  a  negotiation  with 
one  of  the  partners,  then  acting  on  behalf  of  both,  on  the  subject  of  the  announce- 
ment^ but  afterwards  declining  to  enter  into  the  firm,  adranced  a  sum  of  4000/.  to 
that  partner  by  way  of  loan,  on  the  security  of  the  bills  of  the  firm,  and  also  of 
the  separate  estate  of  such  partner : — Held,  that  W,  had,  so  far  as  this  evidence 
went,  notice  that  the  loan  of  4000/.  was  an  advance,  not  within  the  implied  author- 
of  the  partner  obtaining  It,  the  other  partner  having  authorised  the  capital  to 
be  raised  in  a  diBerent  mode  ;  but,  inasmuch  as  the  orginal  partnership  was  then 
existing,  and  the  advance  might  have  been  within  the  scope  of  the  partnership 
authority,  without  reference  to  the  proposed  increase  of  capital,  liberty  was  given 
to  (T.,  for  the  purpose  of  trying  that  question,  to  bring  an  action  on  the  biUa 
agidnst  the  executors  of  the  other  partner. 

Under  the  decree  in  a  creditors'  suit  for  an  account  of  the  es- 
tate and  debts  of  the  testator,  D.  F.  Tayler,  a  claim  was  carried  in 
by  Simon  Wilkin^  of  the  sum  of  4000/.  upon  promissory  notes  in 
the  name  of  a  firm  in  which  the  testator  was  a  partner.  The  debt 
arose  in  the  following  manner : — 

In  January,  1832,  a  partnership  was  formed  between  ffenry  Shut, 
ilewarthy  Joseph  Wartnaby^  and  the  testator,  under  the  firm  of  D. 
F.  Tayler  ^  Co.,,  for  the  manufacture  of  patent  solid-headed  pins, 
and  it  was  agreed  that  Shuttletvorth  and  Wartnaby  should  advance 
in  moieties  8000/.,  or  such  other  sum  as  should  be  required  for  the 
patent  and  machinery,  which  was  then  to  become  the  property  of 
the  partnership,  in  equal  shares.  ShutUeworth  Wartnaby  were  also 
to  bring  in  1500J.  in  money,  to  be  considered  as  a  debt,  and  bear 
five  per  cent,  interest.  If,  at  any  future  time^it  should  be  thought 
necessary  to  increase  the  capital,  such  addition  to  be  advanced  in 
eqoal  shares ;  and  any  partner  advancing,  with  the  consent  of  the 
other,  more  than  by  .the  articles  he  was  bound  to  do,  the  same  to  be 
•Btefed  in  the  partnership  books  as  a  debt,  and  carry  the  like  in- 
tarest     Wartmoby^  who,  according  to  the  reptesentaftion  of  the  De« 

Vol.  n.  26 


J 
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fendants,  bronght  in  his  required  share  of  the  capital, 

[    •219    ]  only   by  the   assistance  of   Shuttietcorth^  died  'in  No- 

vembery  1834  ;  and,  upon  that  representation,  if  the 

firm  ivas  then  indebted  to  the  estate  of  Wartnab}fj  the  estate  of 

Wartnaby  was  indebted  to  ShuUleworth. 

In  November,  1888,  the  surviving  ^Krinets,  Shvttleworth  and  the 
testator,  caused  the  following  advertisement  to  be  inserted  in  the 
newspapers :— ^Partnership.  In  a  most  highly  reppectable  and  well* 
established  whole-sale  mercantile  concern,  the  very  first  house  in  its 
line  in  the  Kingdom,  an  additional  capital  of  about  16,0002.  is  want- 
ed to  extend  the  business  and  pay  off  a  deceased  partner's  advances. 
It  is  therefore  proposed  to  admit  one  or  more  gentlemen,  whose 
shares  will  be  proportioned  to  the  amount  of  their  capital.  Princi- 
pals or  their  solicitors  addressing  to  Y.  B.,  post-paid.  Law  Club, 
Chancery-lane,  may  have  the  most  candid  explanation,  and  full  par- 
ticulars." ^  Wilkin  answered  the  advertisement,  and  shortly  after- 
wards received  the  following  letter: — 

<<  25^  Januury,  1838. 

^^  Sir, — Owing  to  the  illness  of  the  acting  partner,  your  letter  ad- 
dressed to  y .  B.  respecting  the  advertisement  for  a  partnership  was 
not  opened  till  this  morning.  It  is  hoped  that  his  health  will  be 
sufficiently  restored  by  the  middle  of  next  week  to  enable  him  to 
give  you  a  meeting,  with  a  view  to  enter  into  the  necessary  explan- 
ation. We  are  instructed,  therefore,  to  request  you  will  attend  at 
our  office  on  Wednesday  next,  the  31st  inst.,  at  11  o'clock,  for 
that  purpose,  &c.    ^^  We  remain,  &c., 

"  8.  Wilkin,  Esq."  "  Battye,  Fishery  ^  Sudlw.** 

Wilkin  accordingly  attended  at  the  place  appointed  and  met 
ShuUleworth  and  Mr.  Sudlow^  but  no  agreement  was  then  made. 

Mr.  Sudloiv  stated  that,  to  the  best  of  his  recoUec- 
[  *220  ]     tion,  *the  amount  of  capital  Wilkin  offered  to  advance 
was  too  small,  and  that  the  negotiation  for  a  partnership 
went  pff,  and  was  entirely  abandoned. 

Wilkin^ 8  state  of  facts  thus  represented  the  circumstances  :-— 
Mr.  SudUnff  (the  solicitor  of  the  testator,  and  occasionally  of  the 
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finn)  introdaoed  Wilkin  to  ShuMewarth  as  one  of  the  partners  in 
the  firm  of  D.  F.  Tayler  ^  Co,j  and  a  conversation  then  took  place 
on  the  sabject  of  the  adverdsement,  in  which  Shuttletvorth  told 
Wilkin  that  the  partners  in  the  business  were  the  testator  and  him- 
self ;  that  the  testator,  who  was  the  active  and  managing  partner, 
was  prevented  by  illness  from  being  present  at  that  meeting ;  and 
that  a  large  portion  of  the  capital  required  was  to  replace  that  of  a 
deceased  partner.    Wilkin  then  informed  ShuUletoorth  and  Mr. 
Sudlow  of  the  amount  of  capital  which  he  would  be  able  to  bring 
in ;  and  after  some  further  conversation,  the  treaty  was  adjourned. 
Wilkin  afterwards  employed  Mr.  Wood  as  his  attorney,  and  being 
advised  not  to  enter  into  a  partnership,  it  was  ultimately  arranged 
that  he  should  act  as  the  accountant  and  superintendent  of  tho  firm, 
at  a  salary,  and  that  his  duty  should  be  the  management  of  their  ac- 
counts, and  cash  account.    The  negotiation  was  continued  by  Shut- 
Ueworih^  as  such  partner,  on  behalf  of  the  firm,  and  by  Mr.  Wood^ 
as  the  attorney  of  Wilkinj  ShtUtleworth  stating,  that  the  object  for 
which  the  money  was  intended  to  be  raised  was  to  pay  off  the  ad- 
vances of  a  deceased  partner,  and  for  other  partnership  purposes, 
Mr.  Wood  advised  Wilkin  not  to  make  the  proposed  advance  to  the 
firm,  without  the  separate  security  of  SkuUleworth  as  well  as  that 
of  the  firm,  and  Shuttleworth  having  acquiesced  in  that  requisition, 
a  memorandum,  as  heads  of  the  agreement,  was  drawn  up  and  sign- 
ed, as  follows : — 

•**  Bond  from  Henry  SkuUleworth,  of  Market  Ear-  [  •221  ] 
horoughj  in  the  county  of  Leicester^  to  Simon  WVJdn^  of 
Cossey,  Norfolk,  for  4000Z.  at  5  per  cent,  interest,  80002.  to  be  paid 
down  immediately,  and  the  remaining  1000/.  as  soon  as  obtained 
by  Mr.  Wilkin^  and  in  the  meantime  Mr.  W.  is  to  give  Mr.  S, 
a  declaration,  that,  although  the  bond  for  40002.  is  ^ven,  8000L 
part  thereof  only  is  paid." 

^*  Agreement  between  the  said  H.  S.  and  i9.  fF.,  that  the  said 
40002.  is  lent  to  H.  S.,  as  the  partner  of  D.  F.  Tayler  and  as  part 
of  the  capital  of  the  firm  of  D.  F.  Tayler  ^  Co.  of  Light  pool  MUUy 
CHoueegterMre,  and  Nos.  9  and  10  Emg^treetj  Oheapeide,  patent 
solid-headed  pin  and  brass  wire  manufacturers,  and  that  the  said  S. 
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W.  is  to  be  employed  bjr  the  said  firm,  as  assistant  and  superintend- 
ent, and  general  agent,  at  a  salary  of  200Z.  per  annum,  payable 
quarterly,  together  with  the  use  and  occupation  of  the  house  and 
furniture  at  No,  10  in  King-street ;  and  if  Mr.  W.  relinquishes  the 
nse  and  occupation  of  the  house  in  King-stteetj  then  he'  is  to  be 
allowed  802.  per  annum,  towards  paying  the  rent  &c.  of  another 
house.  Mr.  W.  is  to  attend  regularly  to  the  business  of  the  firm. 
Proviso  that  agreement  and  bond  to  be  void  on  payment  of  the  40002. 
and  interest,  and  after  six  calendar  months'  notice  by  either  party. 
Agreement  to  commence  on  the  25th  of  March  next. — Henry  Shut- 
tleuforth, — Simon  WilMnJ^ 

On  the  27th  of  February,  1838,  Wilkin  paid  to  Shuttlewarth 
16002.,  on  the  1st  of  March,  1838, 1400/.,  on  the  16th  of  Aprils 
1838,  500/.,  and  on  the  28th  of  April,  1838, 5001.,  making  together 
40002.  for  which  several  sums  ShuUleworth  gave  to  Wilkin  the  pro- 
missory notes,  in  the  name  of  the  firm  of  D.  F.  Tayler  ^  Co.  Sliut' 
tleworth  executed  also  bis  separate  bond  for  80002.,  con- 
[  *222  ]  ditioned  for  the  payment  of  40002.,  to  TFOihn,  at  *mx 
months'  notice,  and  deposited  with  Wilkin,  as  a  further 
security,  the  title  deeds  of  cert^n  real  estate,  the  property  of  Shut" 
Uewwih, 

Of  the  sum  lent  by  Wilkin^  a  part  (about  4002.)  was  proved  to 
have  been  immediately  applied  in  the  payment  of  a  partnership 
debt. 

Wilkin  entered  upon  bis  duty  under  his  agreement,  in  May,  1888. 
The  testator,  having  received  a  complaint  from  Flick^  a  clerk,  whose 
office  Wilkin  was  to  fill,  remonstrated  with  ShuUleworth^  by  a  letter 
of  the  28th  of  April,  on  the  impropriety,  on  his  sole  authority,  of 
smperseding  Flick  ;  the  testator  afterwards,  on  the  cccaaion  of  vi^fe- 
ing  the  counting-house  in  King-street^  appeared  to  have  recognised 
Wilkin  as  a  person  whom  he  expected  to  find  there.  On  the  Slst 
of  July,  the  testator  caused  a  notice  to  be  served  upon  Wilkin,  dis- 
tinctly ap pcising  him,  that  he  (the  testator)  had  never  seen,  and 
knew  nothing;  of  any  agreement  between  Wilkin  and  Shuttlewarth; 
that  Wilkin  was  not  to  consider  himself  employed  by  Q^  firm,  and 
tbi^t  the  firm  would  not  be  answerable  for  imy  wages,  or  other  rt- 
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mnneration  for  his  serriccs  ;  that  SKutUetoorih  had  not  authority  to 
appoint  him,  and  that  he  must  look  to  the  latter  alone  for  hia  rema- 
neration.  And  on  the  80th  of  July,  the  testator  caused  a  notice  in 
the  name  of  the  firm  to  be  delivered  to  Fliok^  directing  him  not  to 
make  any  payment  to  fVUkin,  as  he  was  not  employed  by  the  firm. 

On  the  Ist  of  January,  1889,  the  partnership  between  the  testa, 
tor  and  ShuttUworth  was  dissolved,  and  an  agreement  was  made  by 
which  SkiUtUwarih  was  to  become  the  purchaser  of  the  partnership 
property.  Wilkin  subsequently  acted  as  the  clerk  of  ShuttUworth. 
Shuttleworth  became  bankrupt  in  December,  1889.  It 
*did  not  appear  that  Wilkin  had  ever  demanded  pay-  [  *228  ] 
ment  of  the  loan  from  the  testator,  until  the  11th  of  Jan- 
uary 1840,  when  the  testator  was  served  with  a  writ  at  the  suit  of 
Wilkin^  against  both  Tayler  and  Shuttletvarthj  in  an  action  of  as- 
sumpsit for  40002.  and  interest  from  the  19th  of  November,  1889. 
The  testator  died  on  the  2nd  of  February,  1840.  Shvttieworth  died 
in  April  of  the  same  year.. 

The  Master  rejected  the  claim,  and  Wilkin  excepted  to  the  report. 

Mr.  Sharpe^  and  Mr.  EomUIy,  for  Wilkin,  commented  on  the 
various  circumstances  in  evidence,  and  submitted,  as  the  necessary 
conclusion,  that  the  40002.  was  borrowed  by  ShutUewcrthj  on  behalf 
of  the  firm,  for  partnership  purposes,  and  was  actually  employed  in 
such  purposes  with  the  knowledge  of  Tayler,  and  that  the  loan  had 
been  made  upon  the  credit  of  the  partnership,  and  not  upon  the  credit 
of  Shuttlewarth  alone.  And  they  adverted  to  the  implied  authority 
of  a  partner  to  bind  his  copartners,  in  respect  of  monies  borrowed  for 
partnership  purposes,  in  the  course  of  business ;  Lane  v.  Williame 
(a);  BothweU  v.  Humphreys  (();  Thiehuese  v.  Bromilow  (e); 
Harriean  v.  Jackeon  (d);  Swan  v.  Steele  (e);  Loyd  v.  Freehfield 
(jgf);  Collyer  on  Partnership,  p.  268  et  seq,,  ed.  2 ;  and  to  the 
absence  of  any  facts  affecting  Wilkin  with  notice  that  Shuitleworlh 
had  not  such  authority. 

(a)  S  Vem.  277.  (6)  1  Esp.  406. 

(e)  2  Cr.  &  Jer.  426.  {d)  7  T.  R.  210;  per  Lord  Kenjon. 

(•)  7  XMt,ai8 ;  p«r Lord EXMbormi^        {g)  2  Car.  St  Fayns,  S25. 
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Mr.  Teedj  Mr.  Lee,  and  Mr.  Heathfitld,  for  the 
[  *224  ]  ^executors,  coDtended,  that  the  circamstances  under 
which  the  negotiation  originated, — the  position  of  the 
partners  at  that  time, — the  material  departure  from  the  purpose 
intimated  in  the  advertisement,  which  the  agreement  with  Wilkin 
involved, — the  separate  security  taken  from  Shuttletoorth, — the 
repudiation  by  the  testator  of  any  contract  with  Wilkin^  and  the 
acquiescence  of  the  latter  after  that  repudiation,— all  contributed  to 
prove  that  the  loan  of  40002.  was  not  made  to  the  partnership,  but 
was  an  advance  to  Shuttleworth  alone.  And  the  conduct  of  Wilkin 
after  the  dissolution  of  partnership  was  not  only  confirmatory  of  the 
same  fact,  but  was  an  adoption  of  Shuttleworth  as  the  sole  debtor  : 
Hope  V.  Oust  (a);  Thompson  v.  Perci  val  (6);  Arden  v.  Sharpe  (c); 
Evans  v.  Drummond  (d);  Collyer  on  Partnership,  pp.  384,  885, 
ed.  2. 

Mr.  Kenyon  Parker,  for  the  PlaintiflS. 

Mr.  Sharpe,  in  reply. 

The  alleged  acquiescence  of  Wilkin,  after  the  testator  had,  by  his 
letter,  attempted  to  repudiate  all  dealings  between  him  and  the  firm, 
has  been  used  first,  as  evidence  of  the  nature  of  the  original  transac- 
tion ;  and,  secondly,  as  affecting  the  right  which  Wilkin  had  previr 
ously  acquired,  and,  in  fact,  discharging  the  testator.  How  can  the 
debt,  or  the  liability  of  either  partner,  be  affected  by  the  conduct  of 
Wilkin  at  such  time  ?  He  might  have  been  negligent  then,  but  how 
does  that  affect  his  right  ?  It  would  be  prejudi'cial,  so  as  to  found  an 
equity  for  the  testator,  only  if  it  had  led  the  testator  to  do 
[  *225  ]  or  omit  some  act  which  he  otherwise  would  not  have^done 
or  omitted.  The  negligence  of  Wilkin,  however  great  it 
might  have  been,  could  not  have  affected  the  conduct  of  the  testator. 
Wilkin  was  at  liberty  to  withhold  any  demand  for  his  debt,  without 
prejudicing  his  right  to  it,  bo  long  as  it  was  not  barred  by  the  Statute 
of  Limitations.    And  the  same  view  of  the  case  relieves  it  of  the 

(a)  1  East,  63.  (6)  6  B.  &  AboL  926,  933. 

(e)  2  Esp.  694.  {d)  4  Eip.  89. 
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first  observatioD  founded  upon  the  same  abstinenoe  on  the  part  of 
Wilkinj — why  is  it  to  be  inferred  that  the  loan  was  not  a  joint  loan 
because  the  creditor  did  not  choose  to  enter  into  an  angry  corres* 
pondence  with  one  of  the  joint-debtors  ?  The  reasonable  coarse, 
especially  of  a  party  in  the  situation  of  Wilkin^  was,  to  leave  to  the 
partners  themselves  the  discussion  of  their  relative  liabilities. 


Vicb-Chancellob  : — ^After  stating  the  facts, 

The  points  which  have  been  urged  on  the  part  of  the  estate  of 
Tayler  are,  first,  that  the  loan  according  to  the  truth  of  the  trans- 
action between  Wilkin  and  Shuttleworih  was  a  loan  to  the  latter 
separately,  and  not  to  the  firm.  Secondly  that  if  the  loan  was 
agreed  to  be  made  to  the  firm,  it  was  made  under  such  circumstan- 
ces that^the  firm  was  not,  and  that  the  estate  of  Tayler  therefore  is 
not  liable,  to  the  debt ;  and  thirdly,  that  if  both  of  the  first  points 
were  ruled  against  the  estate  of  Tayler^  that  estate  bad  become  dis- 
charged by  the  subsequent  acts  of  Wilkin. 

I  have  endeavoured  to  discover  some  explanation  of  the  case  which 
should  make  its  different  parts  reconcilable  with  each  other.  It  oc- 
curred to  mo  at  first,  that  the  true  explanation  of  the  original  trans- 
action might  be  found  by  giving  a  very  critical  and  strict  effect  to 
the  terms  of  tbe  written  memorandum  which  was  rigned 
by  *Skutilewarth  and  Wilkinj  at  the  time  tho  loan  was  [  *226  ] 
agreed  upon.  The  words  are, — ^^  agreement  between 
S.  Shuttltfcorth  and  S.  Wilkin,  that  the  said  4,000Z.  is  lent  to  JET. 
Shutiletffarthf  as  the  partner  of  2>.  F.  Tayler^  and  as  part  of  the 
capital  of  the  firm  of  D.  F.  Tayler  ^  Co.^^  Now,  it  appears  that 
much  importance  was  attached  by  Skuttleworth  to  the  circumstance 
that  the  money  was  wanted  for  the  purpose  of  and  intended  and 
agreed  to  be  employed  in  the  business,  and  for  the  benefit  of  the 
firm  of  Tayler  ^  Co.  ;  and  it  appeared  to  me  not  improbable,  that 
whilst  the  loan  was  made  to,  and  upon  the  credit  of,  Shuttleworih 
alone,  the  parties,  or  at  least  WUkinj  imagined  that  he  would  be  en- 
titled to  recover  against  the  firm,  provided  the  money  was  applied  for 
the  benefit  of  the  firm :  but,  I  have  been  forced  from  that  ooiyecture  by 
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the  affidavit  of  Mr.  Wood,  the  solicitor  of  WUkin  in  the  transaction ;  he 
avers,  in  the  most  distinct  terms,  that  the  loan  was  made  to  the  firm ; 
that  ho  (Mr.  Wood)  himself  proposed  that  ShuUleworth  should  give 
his  separate  security  for  the  debt ;  and  adding  to  this  the  fact,  that 
the  transaction  commenced  with  an  advertisement  for  a  partner,  who 
was  to  bring  in  money  to  enlarge  the  affairs  of  the  concern,  and  pay  a 
retiring  partner,  I  cannot  entertain  any  doubt  bnt  that  Mr.  Wood 
accurately  represents  what  he,  at  the  time,  understood  to  be  the  truo 
nature  of  the  transaction.  This  is  direct  evidence,  and  evidence 
that  I  cannot  reconcile  with  the  conclusion  to  which  the  parties  ap 
pearing  for  TayUr*8  estate  ask  me  to  come.  I  have  been  eqnafly 
unsuccesful  in  my  endeavours  to  reconcile  the  evidence  before  me 
as  to  the  manner  in  which  Tayler  acted  towards  WHOan^  between 
the  month  of  May  and  the  81st  July,  1838.  If  Ttyler'$  letters 
were  evidence  for  his  own  estate,  his  letters  of  the  28th  April,  and 
subsequently,  would  clearly  import  that  he  was  a  stranger  to  the 
terms  of  the  agreement  upon  which  ShMUworih  ^and 
[  *227  ]  Wilkin  had  acted,  and  were  acting,  and  that  he  disap- 
proved of  Wilkin  being  retained  by  the  firm ;  and  the 
affidavit  of  £.  Tayler  is  to  the  same  effect ;  but  they  are  not  strict- 
ly evidence  for  Tayler^ %  estate ;  and  the  testimony  both  of  Flitk 
and  Crawley,  two  unexceptionable  witnesses,  gives  an  opposite  char- 
acter to  this  part  of  the  case.  It  is  certain,  however,  that  on  the 
81st  July,  1888,  Tayler  took  a  very  decided  course  for  the  purpose 
of  recording  the  position  he  intended  thenceforward  to  take  up.  In 
his  letter  of  that  date,  delivered  to  Wilkin  (a),  Tayler  disavowed 
or  repudiated  the  acts  upon  which  his  liability  is  said  to  be  estab- 
lished,— he  rejected  Wilkin  altogether.  No  attempt  has  been  made 
to  shew  that  Wilkinj  when  thus  challenged  by  Taylor,  met  that 
challenge  by  an  assertion  of  the  right  which  he  now  nisists  upon. 
It  may  be  possible  to  reconcile  WUkin's  conduct  in  that  part  of  the 
case  with  his  present  claim,  by  supposing  that  ShutHeworthj  having 
broken  faith  with  him  in  not  having  applied  the  loan,  or  some  part 
of  it,  for  the  benefit  and  purposes  of  the  firm  of  Tayler  ^  Co,y  had 
influenoe  enough  over  his  creditor  Wilkin,  to  persuade  him  not  to 

(a)  Sapim,  p.  223. 
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como  to  an  open  rupture  with  Tayltr  by  then  insisting  on  his  claim. 
The  then  existing  and  subsequent  connexion  between  Shuttltworth 
and  Wilkin  may  well  suggest  the  possibility  of  such  an  influence 
having  existed. 

The  rest  of  the  case  is  in  much  obscurity  so  far  as  any  direct  eyi- 
dence  might  affect  it,  but  it  admits  of  explanation  with  reference  to 
the  actual  and  altered  position  in  which  the  parties,  from  time  to 
time,  stood  towards  each  other;  provided  the  truth,  as  to  those  parts 
of  the  case  to  which  I  have  adverted,  can  once  be  established. 
Tayler  denied  all  privity  between  himself  and  Wilkinj 
*and,  therefore,  consistently  wiih  that  position,  treated  [  *228  ] 
payments  charged  in  the  London  books,  as  having  been 
made  to  Wilkin^  as  payments  made  on  account  of  ShvUtleworth  and 
debited  Shuttieworth  with  those  payments  accordingly.  Tlie  other 
acts  of  the  parties  will  be  found  consistent  with  the  trrangements 
between  ShuUletfforlh  and  UPaylor,  which  it  was  the  object  of  the  dis> 
solution  of  the  partnership  to  carry  out ;  the  latter  facts  will  there- 
frire  throw  comparatively  little  light  upon  the  original  transaction ; 
they  were  in  truth,  produced  wholly,  or  in  a  great  decree,  by  the 
new  arrangements,  and  were  in  the  most  part  consistent  with  them. 

Upon  two  points,  however,  I  have  come  to  this  conclusion,  first, 
that  if  the  antecedent  authority  of  Tayler^  exclusive  of  the  implied 
authority  of  Shuttieworth  as  a  partner,  was  necessary  to  sanction 
the  borrowing  of  the  4,000Z.,  on  the  credit  of  the  firm  ;  or,  if  sub« 
sequent  ratification  was  necessary  to  give  it  effect  against  the  firm, 
I  cannot,  without  further  inquiry,  overrule  the  Master's  finding- 
And,  secondly,  if  the  original  liability  be  once  established,  I  cannot 
hold  that  the  firm  has  become  discaarged  by  anything  in  evidence 
before  me. 

I  have,  therefore,  to  consider, — and  for  this  purpose  I  now  men- 
tion the  case,  whether,  at  the  time  of  the  loan,  Shuttieworth  had  an 
authority  to  bind  his  partner  in  this  transaction,  such  authority  de- 
pending upon  the  partnership  relatian  otily. 

Upon  the  authorities  cited  I  shall  assume  that  one  of  several 
partners  has  an  implied  authority  to  bind  his  co-partner  for  the  re- 
payment  of  money  borrowed  for  partnership  purposes,  in  the  ordi* 

Vol.  n.  26 
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nary  course  of  partoersbip  transa^ons  (a)[l].  I  tak# 
[  *229  ]  it  to  be  equally  clear  *that,  if  a  partner  is  acting  beyond 
the  scope  of  his  authority  aa  partner,  and  the  party  irith 
whom  he  is  dealing  has  notice  that  such  is  the  fact,  the  absent  part- 
ner will  not  be  bound  (&).  The  question  is  under  which  of  those 
principles  the  present  case  falls  ? 

I  have  ascertained  that  the  Master  decided  against  the  dtum  of 
Wilkin,  upon  ihe  ground  that  this  could  not  be  conudered  an  ordi- 
nary transaction  within  the  scope  of  the  implied  authority  of  a  part- 
ner, and  I  have  not  yet  heard  anything  to  satisfy  me  tiiat  it  can  be 
so  considered. 

It  is  clear  the  original  intention  was  that  a  new  partner  should  be 
taken  into  the  concern  ;  this  certainly  would  not  sanction  a  borrow- 
ing in  the  way  that  has  been  adopted  ;  for  by  the  proposed  arrange- 
ment, Tayl^'  would  have  had  the  benefit  of  an  increase  of  capital, 
but  would  have  come  under  no  personal  liability  in  respect  of  the 
capital  BO  obtained.  And  suppose  WUkin  not  to  have  known  the 
circumstances,  I  cannot  even  in  that  case  treat  it  as  clear  that  an 
authority  can  in  all  cases  be  implied  in  a  partner  to  bind  his  copart- 
ner in  borrowing  money,  for  the  purpose  of  raising  an  additional  fixed 
capital  to  extend  the  business  and  pay  ofi*  a  deceased  partner's  ad* 
vanCes.    That  was  the  purpose  for  which  Shuitlewwih  borrowed,  and 

(a)  Ex  parte  Bonbonus,  8  Yes.  540. 

(b)  Collyer  on  Partnership^  pp.  261,  S29,  ed.  2.  Gwo,  54  et  seq.,  ed.  8  ;  Story,  p. 
193,  n 28  etMq.;  Poster,  TV.  06.,  p  1,  c.  l,f  SS;  Cofilittf  rf«  &c»e<e,  c.  C, 4  101. 
Cues  cited  snprft,  p.  223. 

[1]  Under  the  implied  contract  between  partners  as  it  regardi  third  pe^ns,  each 
partner  may  enter  into  any  contracts  or  agreements  on  behalf  of  the  firna  in  th«  ordW 
nary  trade  and  boBioesa  thereof,  or  do  any  act  incident  or  appropriate  to  rack  trade  or 
businers,  according  to  the  common  coarse  and  nsage  thereof.  See  on  this  subject. 
Story  on  Partnerships  §  102  ;  8  Kent  Com.  L.  ch.  43,  pages  40, 41,42, 4lh  ed. ;  Swann 
V.  Steele,  7  East  R.  210  ;  Sandirlands  v.  Mar^h,  2  Burn,  h  Ad  678  ;  United  States 
Bank  V.  Binney,  5  Mason  176  ;  Winship  v.  Bank  of  United  States,  5  Peters  R.  529. 
661.  In  the  latter  case  Chief.  J.  Marsha  H  lays  dcurn  ike  rule,  "that  a. partner  has 
power  to  transact  the  whole  busineta  of  the  firm,  whatever  that  may  be,  and  conse- 
quently to  bind  his  partners  in  such  transactions,  as  entirely  as  himself.  This  is  a  gen- 
eral power,  essential  to  the  well  coadaetkig  of  the  bnsiiieis,  whieh  i»  implied  hi  te 
•nrtaooe  of  a  putaenhip. 
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Wilkin  lent,  the  money  Id  question.    Advanoes  of  money  to  carry 
on  the  transactions  of  an  established  concern  may  be  good  to  bind  the 
firm,  though  obtained  by  one  partner  only ;  but  suppose  a  concern 
concern  not  established,  is  there  any  implied  authority  in  one  part- 
ner to  bind  his  co-partner  by  bills  or  otherwise,  to  raise  capital  ? 
Upon  principle,  I  should  say  clearly  not, — otherwise  any  partner 
might  be  made  to  contribute  to  Uie  ^payment  of  his  co- 
partner's share  of  the  capital  to  be  raised.    This  view  of  [   *230   ] 
the  subject  is  supported  by  the  case  of  Gheenalade  y. 
J)owtT(a).  Then  if  money  is  wanted  by  an  established  firm,  not  for 
its  ordinary  transactions,  but  for  the  purpose  of  paying  off  an  out- 
going partner,— of  raising  additional  capital, — and  carrying  out  new 
arrangements,  does  it  necessarily  follow,  from  tho  ordinary  case,  that 
each  partner  has  an  authority  to  make  the  other  liable  for  the  money 
to  be  raised  for  such  purposes  ?    It  is  obvious  that  the  money  to  be 
raised  for  snch  purposes  should  be  contributed  by  the  partners  accord- 
ing to  the  special  agreement  between  them  at  the  time,  and  not  that 
one  partner  who,peradventure,  ought  to  provide  the  whole  fund  which 
the  new  arrangements  may  require,  should  by  accepting  bills  in  the 
name  of  the  firm  have  power  to  throw  on  bis  co-partners  the  burden 
he  ought  himself  to  bear.    I  cannot  but  think  that  money  required 
for  extraordinary  purposes  and  new  arrangements,  not  comprehended 
in  the  partnership  transactions  of  the  old  firm,  constituting  as  it  were 
a  graft  upon,  or  an  addition  to,  an  established  firm,  stands,  for  a  pur- 
pose like  the  present,  upon  the  footing  of  capital  to  be  raised  for  the 
establishment  of  a  new  concern,  and  not  upon  the  footing  of  money 
raised  for  the  ordinary  dealings  of  an  old  firm.     Difficulty  no  doubt 
may  esdst  if  a  party  dealing  with  one  member  of  an  established  firm 
IcBds  money  on  a  supposition  that  the  money  was  borrowed  for  ordinary 
purposes.    But  here  WiVdn  had  notice  of  the  purpose  for  which  the 
money  was  required,  and  of  the  special  manner  in  which  it  was  to  be 
raised ;  and  must  not  that  notice  have  informed  him  that  some  new 
and  special  contract  between  the  parties  was  to  regulate  the  pro- 
posed arrangement  between  them ;  or,  in  other  words,   that  this 
was  not  a  ^asa  to  which  the  in^i«d  aoHharity  of  a  partn/er  to  bind 

(a)  7  B.  Ik  C..SS6. 


A 
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[  •281  ]     •his  co-partiier  could  extend  ?  This  was  the  view  the  Mas- 
ter took  of  the  case,  and  it  appears  to  mo  to  deserve 
more  consideration  than  it  has  yet  received  at  the  bar. 

I  have  gone  into  the  case  not  to  express  any  opinion  upon  it  far- 
ther than  to  explain  what  the  point  is  on  which  I  felt  pressed.  The 
parties,  if  they  desire  it,  may,  before  I  make  up  my  mind  on  the  c|8e, 
speak  to  it  again  on  the  point  I  have  at  last  adverted  to. 

« 

Mr.  Romilhf  for  Wilkin. 

The  intimated  desire  to  find  another  partner  did  not  exclude  every 
other  authority  to  raise  money.  The  business  was  to  go  on, — the  es- 
tate of  the  deceased  paitncr  was  to  be  paid,  and  it  was  equally  nee* 
essary  to  provide  for  these  purposes  whether  a  new  partner  was  found 
or  not.  If  the  advertisement  did  not  enlarge  the  authority  of  ShuU 
ileioorthf  on  the  other  hand  ic  did  not  abridge  it.  Stortf  on  Partner- 
sliip,  p.  226,  §  146, 1^7, 148. 

Mr.  Letj  for  the  executors. 

The  memorandum  of  agreement  excludes  the  argument  now  at- 
tempted. It  is  not  an  advance  for  ordinary  purjoscs,  but  as  "  part 
of  the  capital."  With  the  special  information  which  the  circumstan- 
ces aflForded  him,  and  upon  which  he  acted,  he  cannot  now  retire,  and 
rest  his  claim  upon  the  general  power  of  a  partner  :  Sherrfffw.  fVilks 
(a)  ;  Doe  v.  Hilder  (J)  ;  Saville  v.  Robertson  (c)  ;  Smith  v.  Crar 
ven  (c?)  ;   Wilson  v.  Moore  (e). 

[  •232  ]     •Mr.  Romilly,  in  reply. 

The  word  "  ca[)ital"  is  rarely  used  in  the  very  strict  sense 
which  is  attempted  to  bo  put  upon  it.  It  ordinarily  comprehends^ 
as  was  here  meant,  the  whole  fund  which  is  available  for  business, 

without  distinguishing  the  mode  by  which  it  is  raised. 


VlCE-CnAXCELLOR  : — 

Taller  and  ShuXtleworUi  carried  on  trade  together  with  an  agreed 

(a)  1  East,  63;  por  Lord  Kmyon.  (6)  a  B.  &  A.  781 

(c)  4T.  R.  720.  (d)  1  Cr.  A  Jer.500. 

(•)  1  MjL  ft  K.  1S6. 
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ainoant  of  capital ;  part  of  which  had  been  withdrawn  after  the  death 
of  fVartnabjf^  and  the  survivors  agreed  to  replace  the  capital  so 
withdrawn,  and  also  to  raise  the  aggregate  capital  to  the  sum  16,0002. 
For  this  purpose  additional  monies  were  to  be  brought  in  so  as  to 
form  a  permanent  increase  of  the  capital ;  but  it  was  to  be  raised  in 
BQch  a  manner  as  not  to  charge  Tayler  personally.  In  point  of  fact 
from  the  beginning  Tayler  was  exempted  from  bringing  in  capital, 
he  was  to  pay  no  part  of  the  8,000/.,  nor  of  the  1,500/. ;  he  was 
only  to  bring  in  a  share  of  the  monied  capital  in  case  an  addition 
should  be  found  necessary,  exceeding  the  1,500/.  to  be  brought  in 
by  the  other  partners.  The  advertisement,  which  is  the  act  of  both 
the  partners,  is  therefore  evidence  of  an  agreement  having  been  come 
to  between  Tayler  and  Shuttleicorth^  whereby  the  former  agreed  that 
the  concern  should  no  longer  be  carried  on  with  tho  limited  amount 
of  capital,  but  that  the  same,  as  between  the  partners,  should  be  in- 
creased, not  by  borrowing  any  money  on  the  Credit  of  Tayler^  or  by 
rendering  him  in  any  way  chargeable  for  the  increase,  but  by  find- 
ing some  person  willing  to  advance  the  capital,  in  consideration  of 
a  share  in  the  concern.  This  was  the  undoubted  contract 
between  the  partners,  and  upon  •the  contract  the  ques-  [  •283  ] 
tion  is,  whether  Shuttleworth  had  any  authority  to  go  in- 
to the  market  and  raise  money  on  the  credit  of  Tayler" %  name  as  well 
as  his  own  :  that  he  possibly  might  have  succeeded  in  charging  Tayler 
by  borrowing  money  of  a  person  who  was  ignorant  of  this  special 
contract, — ^I  do  not  say  to  the  amount  or  16,000/.,  —but  that  he 
might  have  charged  him  for  ordinary  partnership  purposes,  may  be 
admitted ;  but  if,  having  that  advertisement  in  his  hand,  he  goes  to 
a  person  willing  to  lend  money,  and  says  *^  this  is  my  authority  to 
raise  capital,"  can  that  person  lend  the  money  on  tho  credit  of  Tayler* 9 
name  and  hold  Tayler  bound  by  the  amount  of  that  advance  ?  I  will 
suppose  the  contract  between  Tayler  and  Shuttleworth  to  have  been 
that  Shuttleworth  should  find  the  whole  money,  and  Tayler  shculd 
find  no  part  of  it, — if  that  appeared  on  the  face  of  the  contract, 
it  is  impossible  that  any  person  lending  the  money  to  Shuttleworth^ 
for  that  very  purpose,  could  say  that  Tayltr  was  bound  by  it, — for 
on  the  face  of  the  written  authority  he  would  in  fact  have  notice  that 
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Shuttleworth  was  ezceediitg  bis  authority  when  he  made  use  of 
Tayler*9  name  aa  a  aecarity  for  repaying  the  money.  It  appears  to 
me  that  such  a  case  would  not  be  more  conclusive  than  the  case 
which  has  actually  happened.  How  does  Mr.  Wilkin  represent  the 
case  in  bis  own  state  of  facts  ?  he  says  that  he  received  an  answer 
to  his  letter  from  the  solicitor  of  the  firm  ;  that  the  meeting  which 
took  place  between  him, — that  solicitor, — ^and  ShuMewarth^  was  ad- 
journed, without  anything  having  been  done ;  that  an  adjourned 
meeting  was  had,  and  that  it  was  ultimately  arranged  that  he  should 
make  the  intended  advance  as  a  loan  to  the  firm,  and  that  he 
should  act  as  accountant,  at  a  salary  ;  that  the  negotiation  was  con- 
tinued and  carried  on  by  Shuttleworth  as  such  partner  on  behalf  of 

the  firm  of  2>.  F.    Tayler  ^  Co,^  and  the  object  for 
[  *234  ]     which  the  money  was  intended  to  be  rabed  was  stated  by 

Skuiilewwih  to  be  the  payment  of  the  estate  of  a  de- 
ceased partner  and  for  other  partnership  purposes.  In  point  of  fact 
having  met  to  negotiate  for  becoming  a  partner  and  advancing  cap> 
ital,  whereby  Tayhr  could  not  have  been  subjected  to  any  charge  in 
respect  of  the  capital  so  advanced, — ^instead  of  doing  that«-he  de» 
clines  to  become  a  parCner,  and  then,  as  he  himself  says,  makes  the 
intended  advance  as  a  loan  to  the  firm ;  and  not  only  receives  notes 
by  which  the  firm  was  to  be  bound,  but  at  the  same  time  enters  into 
a  very  special  agreement  connected  with  the  security.  [His  Honor 
stated  the  agreement  (a).]  It  appears  therefore  plainly^  that  this 
is  not  the  case  of  money  borrowed  merely  for  the  general  and  current 
purposes  of  a  firm,  in  which  case  no  question  could  have  been  antic 
ipated,  but  that  it  is  a  large  sum  of  money  advanced  as  part  of  the 
permanent  capital  of  the  firm,  and  advanced  to  a  partner  who,  on 
meeting  Wilkin^  gave  him  notice  that  he  had  authority  to  borrow, 
but  in  a  totally  diScrent  way,  and  one  which  would  be  attended  with 
very  different  consequences.  It  is  not  merely  a  common  bill  or  note 
given  in  the  ordinary  course  of  business,  but  it  is  an  advance  accom* 
panied  by  an  agreement  for  the  employment  of  this  gentleman  by  the 
firm  with  a  view  to  the  protection  of  his  own  interest,  — for  giving  six 


(a)  Supra,  p.  aai. 
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months'  notice  of  payment,  and  embracing  other  special  terms.  I 
hare  not  the  slightest  doubt  that,  in  a  case  of  this  description,  where 
two  partners  have  agreed  to  make  a  permanant  addition  to  their  cap- 
ital, and  to  make  it  in  a  particular  mode,  that  no  party  can,  with 
knowledge  of  that  special  agreement,  bind  the  absent^artner  in  anj 
way  other  than  that  which  the  special  agreement  would  authorize. 
Suppose  the  case  of  two  partners  carrying  on  business 
with  a  capital  of  2,000/.  each  contributing  IfiOOL  The  [  *285  ] 
^operations  of  that  firm  are  necessarily  carried  on  to  an 
amount  proportionate  to  the  employed  means,  and  each  partner  is 
safe  so  long  as  tho  afiairs  of  the  concern  are  well  conducted  ;  but  if 
that  capital  is  to  be  permanently  increased,  doubled,  or  trebled,  or 
if  the  operations  of  the  concern  are  to  be  so,  monies  advanced  for 
that  object  cannot  be  treated  as  monies  advanced  for  the  ordinary 
purposes  of  the  trade  ;  it  is  in  fact  wholly  altering  the  character  or 
the  business.  If,  then,  one  of  the  partners  agrees  with  the  other 
that  the  capital  shall  be  doubled  or  trebled,  provided  the  other  party 
will  find  the  whole,  it  comes  in  principle  within  the  reasoning  of  the 
learned  Judges  in  Gretniiade  v.  Dower^  that  if  a  bill  could  be  ac- 
cepted for  this  purpose  tho  efiect  would  be  that,  whereas  one  partner 
was  to  find  all  the  capital  or  a  portion  of  it,  yet  he  would  have  the 
power  to  bind  his  co-partner  to  find  the  whole. 

There  would,  as  I  have  observed,  be  difficulty  in  the  case  of  an 
established  concern,  if  the  money  was  borrowed  from  a  party  who 
had  no  notice.  But  here  WUkin  had  notice  that  the  large  sum  of 
16,0001.,  being  nearly  double  the  capital  previously  imployed,  was 
to  be  raised  in  a  given  mode.  Confining  myself  solely  to  this  view 
of  the  case,  if  it  stood  alone,  I  could  not  but  agree  with  the  Master. 
Upon  the  attendant  circumstances  only,  I  should  infer  that  the 
4,000{.  were  advanced  as  part  of  the  16,000/.,  and  if  the  whole 
16,000/.  had  been  advanced  I  am  satisfied  there  could  not  have  been 
room  for  any  question.  But  the  case  does  not  depend  on  inference 
alone ;  it  stands  on  direct  evidence.  It  is  so  laid  in  Wilkin's  state 
of  facts,  which  is  his  bill  for  the  purpose  of  this  proceeding.  And 
it  was  not  (so  fiur  as  my  recollecti<m  goes)  until  after  I  had  called 
&r  a  second  argument  on  the  point,  any  attempt  was  made  to 
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[  *286  ]  treat  the  loan  in  qaestion^  as  unconnected  with  the  *8am 
mentioned  in  the  advertisement.  But,  however  that 
may  be,  it  is  unquestionable  that  Wilkin  met  Shuttletvorth  as  a 
person  authorized  to  raise  money  in  a  particular  manner  and  for  a 
special  purpo^,  not  falling  within  the  scope  of  the  dealings  of  the 
concern,  and  with  full  knowledge  that  such  was  the  case  he  lent 
money  upon  a  security  which  charged  Tajfler^  a  consequence  which 
the  manner  of  raising  the  money  pointed  out  by  TayUr  would  have 
excluded. 

Then  is  there  anything  in  the  evidence  before  me  to  alter  this 
view  of  the  case  ?  The  evidence  of  Wood  tends  to  confirm  it ;  and, 
as  the  professional  adviser  of  fVUktHj  I  cannot  assume  that  be  has 
not  disclosed  everything  within  bis  knowledge,  material  to  his  client's 
case*  There  certainly  is  evidence  that  Shuttleworth  said  be  bad 
communicated  the  matter  to  Tayler ;  but  there  is  no  direct  evidence 
that  Tayler  knew  anything  of  the  transaction,  unless  it  may  be 
inferred  from  the  evidence  of  Flick  and  Crawley^  of  what  took  place 
in  Londm.  This  evidence  is  certainly  of  the  most  meagre  kind« 
WUkin  was  on  the  premises  acting,  or  going  to  act,  as  clerk. 
Tayler  came  there  when  Wilkin  was  present,  and  he  acknowledged 
Wilkin  in  a  way  which  shewed  be  had  heard  of  him  before.  No 
doubt  he  had  heard  of  him  from  ShtUtleworth^  as  a  person  treating 
to  become  a  partner.  Perhaps  ShuttUworth  deceived  Tayler^  by 
telling  him  he  would  become,  or  expected  to  become,  a  partner,  and 
wished  to  look  into  the  concern  beforehand;  but  it  is  perfectly 
consistent  with  the  transaction  to  suppose  that  Tayler  bad  heard  of 
Wilkinj  and  supposed  Wilkin  was  there  with  a  view  to  some  trans- 
action to  be  carried  out,  without  knowing  the  fact  that  bills  or  notes 
had  been  given,  by  which  Tayler  himself  might  be  bound.  Any 
inference  to  be  drawn  from  this  evidence  is  far  out- 
[  *287  ]  weighed  by  the  conduct  of  Wilkin^  after  the  receipt  *of 
the  letter  of  the  81st  of  July.  Instead  of  replying  to 
that  letter,  by  saying,  ^'  I  advanced  money  to  the  firm,  and  Shuttle- 
worth  told  me  you  were  informed  of  it,''  he  acquiesces  from  that 
time  until  ShnUleuH>rih  having  become  unable  to  pay,  and  Tayler'e 
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estate  being  apparently  solvent,  he  sets  up  his  demand.     On  the  case 
before  the  Master,  I  have  no  doubt  bis  conclusion  was  right. 

There  is  another  view,  however,  which  may  be  taken  of  the  case. 
It  is  true  that  there  was  16,000Z.  to  be  raised  by  way  of  increase  of 
capital,  and  in  order  to  enlarge  the  transactions  of  the  firm,  but 
there  is  no  suggestion  that  the  old  firm  was  not  to  go  on  in  the  mean- 
time.    On  the  contrary  the  very  circumstance  that  the  transactions 
were  proposed  to  be  enlarged,  shews  that  the  old  firm  was  intended 
to  be  carried  on  until  the  increase  of  the  capital  should  be  raised; 
and  it  is  not  disputed  that  such  was  the  intention  of  the  parties. 
Now,  if  the  old  concern  was  to  go  on,  undoubtedly  all  the  partnership 
rights  of  Shuttieworthy  and  all  the  partnership  liabilities  of  Tayler 
would  remain  with  respe  ct  to  that  partnership.    K  it  were  necessary 
to  borrow  money  with  a  view  to  preserve  or  carry  on  the  old  concern, 
there  was  nothing  in  the  circumstance  that  they  proposed  to  enlarge 
their  partnership  transactions,  that  would  necessarily  make  it  illegal 
in  Shutdeworth  to  borrow  money  for  their  general  purposes ;  and  I 
understood  Mr.   RomiUtf%  argument  to  be,  that,  inasmuch  as  it 
appears,  the  firm  was  much  pressed  at  this  time,  and   Wartnahy^% 
estate  was  demanding  payment  of  money,  the  40002.  was  a  sum 
which  resonably  might  be  necessary  to  carry  on  and  preserve  the 
old  firm.    There  are  thus,  so  to  express  it,  two  antagonist  principles 
which  might  apply.    I  have  the  strongest  impression  that  Shuttle- 
worth  was  not  justified  in  binding  the  firm  in  respect  of  any  advance 
of  the  16,000Z. ;  at  the  same  lime,  I  have  nothing  to 
lead  me  *with  certainty  to  the  conclusion  that  he  might     [  *288   ] 
not  be  justified  in  borrowing,  or  Wilkin  in  lending, 
money  to  some  extent,  with  a  view  to  carry  on  the  old  concern. 
Wilkin  may  not  have  known  that  such  borrowing  was  unlawful  as 
between  the  partners.    Although  the  parties  are  bound  to  bring 
forward  their  case  in  the  first  instance,  and  the  Court,  in  general, 
holds  them  bound  by  that  case ;  yet,  considering  the  great  injury  to 
Wilkin  on  the  one  hand,  if  I  confirm  the  report,  and  the  compara- 
tively small  injury  to  the  other  party  of  the  short  delay  which  will 
be  oecaabned  by  my  allowing  Wilkin  to  bring  an  action, — and  being 
satisfied  there  is  a  question  to  be  tried  more  fit  for  the  decision  of  a 
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jury  than  <Sf  this  Coart,— while  I  think  the  Master  waa  right  tip<m 
the  case  before  him,  I  think  I  am  best  consulting  the  ends  of  jnstiee 
by  giving  Wilkin  leave  (if  he  is  willing  to  incur  the  risk)  to  bring 
an  action  on  the  promissory  notes,  before  I  finally  determine  the 
case  against  him. 


Thb  excq>tioii8  to  stand  oTer,  and,  in  the  mean  time,  WUkin  to  be  at  libeitj  (o 
bring  an  action  on  the  notes  against  the  execators  of  Tajfler,  it  being  admitted  for 
the  purposes  of  the  action  that  Tagler  snnriTed  SkuUkworik 


[  •239  ]  King  v.  Smith. 

1848  :  11th,  lath,  and  iSth  January. 

The  Court  will  not,  on  the  application  ^f  a  mortgagee  out  of  possession,  reetrna  tlie 

mortgagor  firom  proceeding  to  feU  timber  growing  i^on  the  mortgaged  estate,  nn- 

less  the  secority  is  insufficient  [1]. 
A  mortgagee  may  sustain  a  suit  against  the  executors  of  the  mortgagor,  for  a  sale  of 

the  property  comprised  in  the  security,  and  for  the  payment  of  any  deficiency  out 

of  the  general  estate  of  the  testator— ^tinft/s* 
What  proportion  the  value  of  the  mortgaged  property  should  bear  to  the  mortgage 

debt,  in  order  to  be  deemed  a  safficient  security  within  the  rule  under  which  the 

Court  acts  in  restraining  waste  by  the  martgagoi^—^ucere. 

W.  Smith  conyeyed  and  surrendered  certain  freehold  and  eopy- 
hold  estates  to  the  use  of  J.  Reid  and  his  heirs,  by  way  of  mort- 
gage, to  secure  2,700/.  and  interest.  W*  Smith,  by  his  wiU,  gave 
all  his  real  and  personal  estate  to  the  Defendant  S.  Smith  (who  was 
also  his  heir-at-law,  customary  heir,  and  sole  ezocotor,)  ^^  in  hopes 

[1]  The  general  rule  in  Equity  is,  that  a  mortgagor  in  peaaessioa  has  the  right  to  eat 
timber,  and  a  Court  of  Equity  will  not  interfere  to  restrain  him  in  the  exercise  of  tlmt 
right ,  until  it  is  made  to  appear  to  the  court  that  he  is  cutting  to  an  extent  calculated 
to  render  the  land  an  ineompetent  aeearity  for  tbe  anionlrt  dne  upon  the  mortgage. 
Brady  v.  Waldrons,  2  Johns.  Ch.  R.  148  ;  Hampton  9,  Hodgesi  8  VcMf  R.  106  ; 
Wright  V.  Atldns,  1  Ves.  k  BeaT.  814  ;  Fanant  v,  Lovall,  8  Atk.  728  ;  Scott  a.  What* 
ton,  2  Hen.  k  Mnmf.  26  ;  Van  Wyck  v.  Alliger,  6  Barb.  Sup.  Ct.  R.  611  ;  2  Story's 
Equity,  p.  246  §  916. 
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thafc  he  might  be  able  to  pay  his  (the  testator's)  just  debts,  and  find 
a  surplus  for  his  trouble."  J.  JZeid  devised  his  legal  interest  in  the 
mortgaged  premises  to  the  Plaintifis,  and  appointed  them  his  ezecu- 
tors.  The  Plaintifis,  by  their  bill,  charged,  that  the  mortgaged  pre- 
mises were  a  ^'  scanty  security  "  for  the  principal  and  interest  due, 
and  that  the  Plamtifi  were  entitled  and  claimed  to  be  specialty 
creditors  upon  the  general  estate  of  the  mortgagor  for  the  deficien* 
cy  ;  and  that,  to  ascertain  the  same,  the  mortgaged  premises  ought 
to  be  sold.  The  bill  prayed  an  account  of  the  mortgage  debt, — a 
sale  accordingly, — and  payment  out  of  the  proceeds ;  and,  if  the 
same  were  insufficient,  that  the  Plaintiff  might  be  declared  to  be 
specialty  creditors  upon  the  estate  for  the  deficiency :  that,  if  neces- 
sary, the  suit  might  be  taken  as  being  on  behalf  of  the  Plainti£b, 
and  all  other  the  unsatisfied  creditors  of  W.  Smithy  and  the  person- 
al and  real  estate  duly  administered  and  applied. 

After  appearance,  and  before  answer,  the  PIsdntiffs  filed  their 
supplemented  bill,  stating  that,  since  the  original  bill  was  filed,  the 
Defendant  had  felled,  and  was  proceeding  to  fell  and  carry  away 
large  numbers  of  timber  and  timber^like  trees,  which  were  growing 
on  the  mortgaged  prenuses, — that  many  of  such  trees 
were  *lying  upon  the  lands,  and  had  been  advertised  [  *240  ] 
for  sale :  and  praying  an  account  of  the  trees  felled, 
and  of  the  monies  produced  by  the  sale,  and  an  injunction  to  restrain 
the  fellbg  and  sale  of  trees  from  the  mortgaged  premises. 

The  Plaindfib  moved  for  the  mjunction»  according  to  the  prayer. 

Mr.  T.  W.  G..  Dardelj  for  the  motion,  cited  -Daniel  v.  SInpunth 
(a) ;  Hippeiletf  v.  Spencer  (6)  ;  Farrant  v.  liovtl  (c)  ;  Hampton 
V.  Hodgee  (ci) ;  Cox  v.  Qoodftlhw  (e). 

Mr.  Jameiy  for  the  Defendant,  argued  that  the  case  was  not 
brought  within  the  authority  of  Bippeslet/  v.  fipeneerj  inasmuch  as 
there  was  no  allegation  in  the  bill,  and  no  proof  on  the  affidavit  of 
any  deficiency  in  the  security.    But  the  suit  was  so  framed,  that 

(a)  aBro.C.a  isa  (»)  S  Hadd.  4SS. 

(e)  S  Atk.  1U,  (d)  8  Yet.  106. 

(c)  Id.  105.  a.  (n) ;  Omktg.  iSSO. 


241  GASES  IN  CHANCERY. 


1843.— King  t.  Smith. 

the  Plaintiffs  could  not  have  the  relief  upon  it  lyhich  they  sought. 
They  might  have  sued  as  mortgagees,  and  prayed  a  foreclosure, 
when  they  would  have  had  all  the  rights  of  an  ordinary  mortgagee, 
whatever  those  rights  might  be, — or  they  might  have  sued  as  gene- 
ral specialty  creditors,  when,  if  they  could  have  shewn  the  Court 
that  there  was  a  danger  of  misapplication  of  the  estate  by  the  exe- 
cutor, they  might  perhaps  have  obtained  an  injunction.  But  they 
cannot  mix  up  the  characters  of  mortgagee  and  general  creditor, 
and  thereupon  have  relief  compounded  of  the  rights  of  both.     In 

Greenwood  v.  Taylor  (a),  it  was  held,  that  the  creditor 
[  *241  ]    was  not  ^entitled  to  his  remedy  at  the  same  time  in  both 

characters,  and  that  decision  was  not  overruled  in  Moion 
v.  Bogg  (6).     Bumey  v.  Morgan  ((?).     The  Plaintiffs,  moreover, 

{d\  1 R.  &  Mjl.  185.  (6)  2  Myl.  &  Cr.  460. 

(c)  1  S.  &  St  368,  862.    See  Harria  v.  Harris,  3  Atk.  722 ;  per  Sir  L.  Shadwell,  6 
Sim.  137 ;  White  v.  Hillacre,  3  Y.  &  CoU.  597 ;  Saon  on  Decrees,  p.  134.    The 
same  point  was  disctused  iD  a  late  case,  before  this  branch  of  the  Court,  where  the 
bill  was  brought  by  the  executors  of  a  simple-contract  creditor,  on  behalf  of  them- 
lelves  and  all  other  creditors  of  J.  Ftriht  deceased,  against  his  sons  (one  being  his 
heir-at-law),  who  were  in  possession  of  real  estate,  the  title-deeds  of  which  Firth  had 
d<^posited  with  the  plaintiffs'  testator  as  a  security  for  the  same  debt.    The  bill  stated 
tha  deposit  by  way  of  equitable  mortgage,  and  that  there  was  no  personal  represen- , 
tatire  of  Firth  living,  and  prayed  an  account  of  the  debt  dae  to  the  plaintiffs,  and  afl 
the  o\^er  unsatisfied  creditors  of  Firth, — ^a  sale  of  the  real  estate  in  question,  and 
paymihit  of  the  proceeds  to  the  plaintiffs  towards  satisfaction  of  the  debt, — and,  if 
necessary,  a  sale  of  all  other  the  freehold  estate  of  Firth,  and  the  application  of  the 
produce  in  payment  of  the  residue  owing  to  the  plaintiffs,  and  what  should  be  due 
to  the  o^her  unsatisfied  creditors.    The  defendants,  by  their  answer,  objected  that  the 
plaintifl^  could  not  at  once  sue  as  general  creditors,  and  as  equitable  mortgagees,^- 
that  th^  personal  estate  ought  to  be  first  applied ;  that  a  personal  representative  of 
Firth  wflfi  a  necessary  party,  and  tliat  the  debt  was  barred  by  the  statute  of  Limita- 
tions. 

Mr.  Sharpe,  Mr.  Koe,  and  Mr.  Rogers,  for  the  plaintiffs,  waived  aU  claim  to  relief  in 
the  suit  as  general  creditors,  and  asked  for  a  mortgagee's  decree. 

Mr.  Girdlestone  and  Mr.  Hislop  Clarke  contended  that  the  frame  of  the  suit  was 
irrcgolar,  and  could  not  be  corrected  by  the  waiver  in  this  stage  of  the  cause,  and 
that  the  biU  ought  therefore  to  be  dismissed.    They  cited  the  above  authorities. 

Thb  Yicb-Changxlu>b  said  there  was  no  doubt  the  Court  might  make  the  de- 
cree in  the  usual  form  in  the  suit  of  an  equitable  mort^isgee,  and  directed  the  same 
accordingly     Grbbitwooo  t.  Firth,  7th  June,  1842. 
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were  not  in  a  situation  entitling  them  to  relief  in  equity  :  for,  having 
the  legal  estate,  they  could  at  any  time  bring  ejectment, 

Mr.  W.  T.  S.  Davis,  in  reply. 

A  mortgagee,  if  he  sues  in  that  character  only,  and  [  '242  ] 
prays  a  foreclosure,  cannot  then  combine  with  it  his 
claim  as  a  general  creditor  ;[1]  but,  if,  instead  of  asking  the  relief 
which  is  peculiar  to  a  mortgagee,  namely,  foreclosure, — he  sues  as 
a  creditor,  he  may  then^  in  the  same  suit,  avail  himself  of  the  benefit 
of  his  mortgage  security.  The  Plaintiffs,  in  this  case,  have  taken 
the  latter  course :  they  sue  as  creditors,  but  offer,  at  the  same  time, 
upon  payment  of  the  debt,  whether  out  of  that  particular  estate, — 
to  give  up  that  security  ;  Mason  v.  Bogg  (a)  ;  Parker  v.  Rouse- 
field  (b)  Brocklehurst  v.  Jessop(c).  The  filing  of  the  original 
bill,  by  the  Plaintiffs,  had  the  effect  of  constituting  the  Defendant  a 
trustee  of  the  whole  real  estate  of  the  testator  for  the  incumbrancers, 
and  he^could  not,  during  the  lis  pendens,  be  permitted  to  alien  any 
part  of  that  estate. 


Vicb-Chancelloe  : — 

It  is  now  an  established  rule,  that  if  the  security  of  the  mortgar 
gee  is  insufficient,  and  the  Court  is  satisfied  of  that  fact,  the  mort- 
gagee will  not  be  allowed  to  do  that  which  would  directly  impair  the 
security, — cut  timber  upon  the  mortgaged  premises.  It  has  been 
argued,  that,  if  the  bill  be  for  a  foreclosure,  when  the  mortgagee 
seeks  to  take  the  whole  estate,  the  Court  will  not  prevent  him, 
pending  that  suit,  from  cutting  timber  or  receiving  rents,  or  doing 
any  other  act  incident  to  the  ownership ;  but  that,  if  the  plaintiff 
sued  as  a  general  creditor,  the  Court  would  give  him  the  relief  by  in- 
junction. That  however  is  not  the  distinction.  The  rule  would  be 
rather  the  otfier  way.  The  plaintiff,  in  a  foreclosure  suit, 
asks  nothing  more  *than  the  estate,  whilst  the  plaintiff,  in  [  *248  ] 
creditors'  suit,  seeks  the  application,  not  only  of  the  mort- 
gaged  estate,  but,  if  necessary,  of  the  general  estate  also,  in  pay- 

[1]  See  Skey  v.  Bennett,  S  T.  &  C.  406.  (a)  I7M  Bnpn. 

(6)  2  My].  &  K.  419.  (c)  7  Sim.  44S. 


1 


344  CASES  IK  CHAHOBBT. 

lM9.r-Kin(  T.  Smith. 

ment  of  big  debt.  It  is  very  difScolt  to  suppose  that »  mere  credi- 
tor can  bave  any  such  rigbt  as  the  argument  assumes.  On  what 
priDciple  is  the  executor  and  trustee  of  real  estate  to  be  restraioed 
at  the  suit  of  a  general  creditor  from  acting  according  to  bis  judg- 
ment in  the  management  of  the  property. 

I  think  the  allegation  in  the  bill,  that  the  mortgaged  premises  are 
a  scanty  security  for  the  debt,  is  a  sui&cient  foundation  for  admit* 
ting  evidence  of  the  value  of  the  estate. 


Vicb-Chancbllor  : — 

The  cases  decide  that  a  mortgagee  out  of  possession  is  not  of 
course  entitled  to  an  injunction  to  restrain  the  mortgagor  from  cut- 
ting timber  on  the  mortgaged  property.  If  the  security  is  sufficient, 
the  Court  will  not  grant  an  injunction  merely  because  the  mortgagor 
cuts,  or  threatens  to  cut,  timber.  There  must  be  a  special  case 
made  out  before  this  Court  will  interpose.  The  difficulty  i  feel  is 
in  discovering  what  is  meant  by  a  ^*  sufficient  security."  Suppose 
the  mortgage  debt,  with  all  the  expenses,  to  be  lOOOZ.,  and  the  prop- 
erty to  be  worth  10002.,  that  is,  in  one  sense,  a  sufficient  security ; 
but  no  mortgagee,  who  is  well  advised,  would  lend  his  money,  unless 
the  mortgaged  property  was  worth  one-third  more  than  the  amount 
lent  at  the  time  of  the  mortgage*  If  the  property  consisted  of 
houses,  which,  are  subject  to  many  casualties  to  which  land  is  not 
liable,  the  mortgagee  would,  probably,  require  more.  It  is 
[  *244  ]  rather  a  question  of  prudence  than  of  actual  value.  *I 
think  the  question  which  must  be  tried  is  whether  the 
property  the  mortgagee  takes  as  a  security,  is  sufficient  in  this 
sense, — that  the  security  is  worth  60  much  more  than  the  money 
advanced, — that  the  act  of  cutting  timber  is  not  to  be  considered 
as  substantially  impairing  the  value,  which  was  the  basis  of  the  con- 
tract between  the  parties  at  the  time  it  was  entered  into.  I  have 
read  the  affidavit,  and  I  cannot  find  that  either  the  rental  or  ineope 
of  the  property  appears  ;  but  it  seems  that  the  substantial  part  of 
it  consists  of  houses,  which  might  make  it  a  more  serious  question, 
whether  the  Court  «houId  permit  tiie  mortgagor  to  cut  the  timber. 
The  supplemental  bill,  which  states  the  circumstances  with  respect 
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to  the  timber,^  and  prays  the  injunction,  contains  no  ease  ^vrith 
reference  to  the  insufficiency  of  TSlne,  nor  does  the  Plaintiff,  by  his 
affidavit,  make  any  such  case.  The  bill  and  affidavit  appear  to  pro* 
ceed  on  the  supposition  that  the  mortgagor  has  no  right  to  cut  the 
timber  under  any  circumstances.  In  the  valuation  which  is  attempt- 
ed to  be  shewn,  I  am  not  told  the  quantity  of  the  land,  or  the  ren- 
tal ;  nor  can  I  discover  of  what  class  the  houses  are,  or  whefcfaer 
they  are  tenanted  or  not,  or  what  is  the  nature  of  the  property 
generally. 

It  is  stated,  on  the  Defendant's  affidavits,  that  he  did  not  cut  any 
of  the  trees  with  the  intention  of  iquring  the  estate,  but  on  the  con- 
traiy,  he  did  it  in  the  due  and  proper  course  of  husbandry  and  man- 
agement. What  is  meant  by  felling  twenty-one  large  ehn  trees  in 
due  course  of  husbandry,  I  cannot  comprehend.  It  is  obvious,  that 
the  Defendant  is  using  language,  of  which  he  does  not  know  the 
effect.  There  being,  however,  no  abstract  right  on  the  part  of  a 
m<Mrtgag6e  to  say  that  the  mortgagor  shall  not  cut  timber,  I  am 
satisfied  that  there  must  be  clearer  evidence  of  the  value  before  me, 
or  I  cannot  grant  the  injunction. 

*Let  the  motion  stand  over,  with  liberty  to  apply.  If  [  *24S  ] 
the  Defendant  proceeds  to  cut  more  timber,  the  Plaintiff 
can  renew  his  application,  and  bring  before  me  a  case  upon  which 
I  can  adjudicate,  and  then  the  costs  of  this  motion  will  be  disposed 
of.  I  should  be  very  reluctant  to  decide  it  without  knowing  what  is 
the  actual  value  of  the  security  which  has  been  accepted  by  the 
mortgagee,  or  whether  he  is  really  secured  or  not. 


DuKS  OF  Beaufort  v.  Taylor. 

1843  :  nth  JaniiAry. 

TkHaj  in  moTmg  for  prodnction  of  documents  until  after  the  Defendant's  witnesses 
are  azamined,  and  the  exhibits  marked,  whereby  the  plaintiff  maj  asotrtain  which 
are  the  Defendant's  exhibits,  is  no  objection  to  the  order  being  made. 

Mr.  Campbell  moved  for  the  production  of  documents  admitted, 
by  the  answer,  to  be  m  the  Defendant's  possession. 
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Mr.  Parry  J  for  the  Defendant,  said  that  the  motion  ought  to  hare 
been  made  earlier.  The  Defendant's  witnesses  bad  now  been  ex- 
amined, and  many  of  the  documents  marked  as  exhibits  ;  and  the 
Plaintiflf  by  inspecting  them,  would  acquire  the  undue  advantage  of 
knowing  what  documents  were  intended  to  be  produced  on  behalf  of 
the  Defendant  at  the  hearing. 


The  Vice  Ghakoellob  made  the  order  for  production. 


•  1  ^  ■  ■ 


[  •246  ]  •Samuel  v.  Jones. 

1843 :  14th  and  80th  Jannary. 

In  an  administration  or  creditors*  suit  against  an  executor  becoming  bankrupt  or 
insolvent,  and  who  is,  at  the  same  time,  indebted  to  the  estate  of  his  testator, 
the  costs  of  the  executor  incurred  before  his  bankruptcy  or  insolrencj  will  be  set 
off  against  his  debt  *,  and  the  costs  of  the  same  executor  incurred  in  the  proper 
performance  of  the  duties  of  his  trust,  after  his  bankruptcy  or  insolrency,  will  be 
allowed  out  of  the  estate. 

An  administration  suit. — The  bill  was  filed  in  January,  1S33; 
and,  on  the  7th  of  February,  the  Defendant  Lloyd^  one  of  the  exe- 
cutors, became  bankrupt.  On  the  14th  of  May,  he  obtained  his 
certificate ;  and,  in  June,  he  put  in  his  answer  in  this  cause.  The 
Defendant  Jones ^  the  other  executor,  became  bankrupt  in  February, 
1834;  and  afterwards  obtained  his  certificate.  The  decree  in  1836 
directed  the  costs  of  all  parties  to  be  taxed  as  between  solicitor  and 
client,  and  reserved  the  payment  of  the  Defendants'  costs,  and  the 
further  directions  and  subsequent  costs.  The  executors,  Jonen  and 
Lloyds  were  found  debtors  to  the  estate  in  the  amount  of  upwards 
of  1000/.  each.    On  further  directions, 

Mr.  Wraj/j  for  the  executors,  submitted,  that,  notwithstanding 
they  had  been  defaulters  to  the  estate,  they  were  entitled  to  receive 
their  costs  as  executors,  incurred  subsequently  to  their  bankruptcy. 
The  executors'  costs  before  the  bankruptcy  must,  there  was  no 
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doubty  be  set  off  against  the  balance  owing  by  the  executors  to  the 
estate ;  but  that  balance,  as  a  debt,  was  extinguished  by  the  bank' 
roptcy ;  and  afterwards  there  was  nothing  against  which  their  costs 
could  be  set  off,  and  no  ground  for  requiring  them  to  act  as  trustees 
at  their  own  expense.  He  referred  to  the  case  of  Oibbona  v. 
ffawley  (a). 

•Mr,  Ko€^  for  the  Plaintifis,  said,  that  the  consent  of    [  ^247   ] 
the  Plaintiff  in  GihbtmB  ▼.  Sawley^  rendered  that  case 
wholly  inapplicable  as  an  authority  for  the  present,  in  which  the 
Pliuntiff  did  not  consent:  narmer  v.  Sarris  (J)  ;  Ex  parte  Ehodes 
(e) ;  Eonipwn  v.  Baandnvood  (d). 

Vics-Ghanobllob  : — 
I  think  that  an  executor,  although  a  defaulter  to  the  estate 

(a)  A  creditor'i  suit  against  the  administratriz,  who  had  carried  on  the  buainesa 
of  the  intestate,  her  hnsband,  after  his  death,  and  had  become  indebted  to  his  estate 
After  the  Snstitation  of  the  snit,  the  administratrix  took  the  benefit  of  the  Insolyent 
Aet  The  decree,  on  further  directions,  on  the  10th  of  May,  1882,  ordered  that  her 
costs  shonld  be  deducted  from  the  sum  of  773/.  8s.  9<f.,  fonnd  to  be  due  from  her  to 
the  testator's  estate ;  and,  if  the  said  costs  shonld  exceed  the  amount  of  the  said  debt, 
that  the  receiTer  should'  pay  the  excess  thereof  out  of  the  monies  which  might  come  to 
his  hands ;  and,  if  suchcosts.should  fall  short  of  the  amount  of  such  debt,  it  appearing 
thai  the  said  administratrix  had  taken  the  benefit  of  the  Act  for  the  Relief  of  Insolyent 
Debtors,— that  the  Master  shonld  inquire,  and  state  to  the  Court,  whether  it  was  for 
file  benefit  of  the  said  creditors,  that  any  and  what  steps  should  be  taken  for  obtaining 
of  the  said  debt  oyer  the  said  costs,  or  of  any  diridend  on  such  excess.  The  cause 
eame  on  again  for  fhrther  durections  on  the  18th  of  June,  1839,  and  the  decree  then 
made  contains  the  following  direction: — ^*'And,  inasmuch  as  tho^  Defendant  became 
a  debtor  to  the  estate  of  the  testator,  and  was  discharged  by  yirtne  of  the  acts  in 
force  for  Relief  of  Insolyent  Debtors  in  respect  of  the  amount  of  her  default)  aad 
inasmuch  as  the  said  Defendant  has  since,  by  her  solidtor,  Mr.  T.  Smithy  greatly 
fididtated  the  realizing  of  the  assets  of  the  said  testator,  her  husband,  and  xendeced 
her  aid  and  assistance  to  the  said  Plaintififin  proseooting  this  suit,  and  the  rarioas 
proceedings  thereunder ;  and  the  said  Defendant  having  ^pUed  to  have  costs  allowed 
to  her  subsequent  to  the  order  made  on  further  directions  on  the  10th  of  May,  1882. 
and  to  her  said  default,  and  the  said  Plaintiff  not  objecting  thereto :  It  is  ordered, 
that  the  costs  of  the  Plaintiff  and  Defondant,  subsequent  to  the  order  on  farther 
directions,  be  taxed  by  the  said  Master  between  solicitor  and  client,  and  paid  as 
hereafter  mentioned."     GHihm%  y.  Hawley,  Rolls,  10th  May,  1882 ;  13tli  Jnno,  1889. 

(6)  1  Boss.  165.  {€)  15  Ves.  539.  (d)  I  Madd.  393. 
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[  *248  ]  at  the  time  of  bis  bankruptcy,  yet  properly  *con- 
dueting  himself  in  bis  character  of  executor  after  the 
bankruptcy,  is  entitled  to  his  subsequent  costs,  like  any  other  exe- 
cutor. A  different  rule  would  be  harsh.  Suppose  the  case  of  an 
executor,  who  has  had  the  misfortune  to  be  made  bankrupt,  and  who 
is  a  debtor  to  the  estate  of  his  testator  in  a  small  sum,  whilst  the 
chief  part  of  the  estate  has  been  got  in  and  secured  by  his  diligence : 
is  a  party  in  such  a  situation  not  to  have  his  costs  as  executor  until 
after  the  whole  of  his  debt  at  the  time  of  his  bankruptcy  shall  have 
been  repaid  ?  The  bankruptcy  is  the  statutory  mode  by  which,  m 
such  a  case,  the  debt  is  discharged.  In  other  respects,  the  bank- 
ruptcy does  not  afiect  the  trust  character.  I  shall,  therefore,  direct 
the  costs  of  the  executors  from  the  time  of  their  bankruptcy  to  be 
taxed.  No  case  of  misconduct  or  of  unnecessary  litigation  has  been 
shewn, — but  if,  on  taxing  the  costs,  it  should  appear  that  any 
unnecessary  expenses  have  been  incurred,  the  parties  will  not  be 
precluded  from  bringjing  forward  their  objections  to  such  charges. 


[  '249  ]  •West  v.  Rbid. 

1848:  16th  aad  17th  Jan.  11th  Feb. 

In  1816,  D.  avigned  a  poliey  of  inrarance  on  his  life  to  a  trostee  to  secure  a  sum  of 
money  owing  to  W.  j  and  soon  afterwards,  the  solicitor  of  W.  caused  a  memoran- 
dum to  be  entered  in  the  office  of  the  Insurance  Company,  directing  that  all  letters 
were  to  be  sent  to  such  solicitor,  and  the  premiums  were  thencefortfi  paid  by  W., 
through  the  hands  of  such  solicitor ;  but  the  Insurance  Company  were  not  informed 
on  whose  behalf  the  solicitor  acted.  In  1 826,  D.  became  bankrupt,  and  his  assignees 
declined  to  interfere  respecting  the  poliey.  The  premiums  continued  to  be  paid 
by  W.,  through  his  solicitor,  during  his  life,  and  by  the  executon  of  W.,  through 
Ihetr  bankers,  after  his  death.    D.  died  in  1889. 

Bdd,  that  the  policy  was  in  the  order  and  disposition  of  the  bankrupt,  and  that  there 
was  not  any  notice  giyen  to  the  insurance  office  of  the  assignment  of  the  policy  to 
take  it  out  of  such  order  and  disposition. 

That  the  conduct  of  the  assignees  did  not  amount  to  an  abandonment  of  any  right 
which  they  had  to  the  benefit  of  the  policy. 

That  the  executors  of  W.  had  a  lien  on  the  policy  for  the  amount  of  the  premiums 
wbioh  had  been  paid  by  W.,  and  his  estate,  and  the  interest  thereon  ^  and  that 


CASES  IN  CHANCERY.  250 


184S.— West  ▼.  Reid. 

they  were  entitled  to  payment  of  the  amount  thereof  out  of  the  monies  payable 
onder  the  policy. 

Negligence,  as  ^plied  to  cases  of  constractiTe  notice,  supposes  the  disrc|gard  of  a  fact 
known  to  the  purchaser,  which  indicated  the  existence  of  the  fticti  the  knowledge 
of  which  the  Court  imputes  to  him ;  and  such  negligence  may,  without  a  fraudulent 
mo^Te,  be  so  gross  as  to  justify  the  charge  of  oonstruetlYe  notice.    SembU. 

A  purchaser  may  be  presumed  to  have  inyestigated  erery  instrument,  whidi  direclly 
or  inferentially  forms  a  link  in  the  title  to  the  property,  but  not  histruments  which 
are  neither  directly  nor  presumptively  connected  with  it,  and  may  only  by  possi- 
bility affect  it    SembU. 

Bt  a  policy  of  insurance,  bearing  date  the  16th  of  August,  1818, 
the  Defendant  Beidj  and  two  other  directors  of  the  Rook  Life 
Assurance  Company,  in  consideration  of  the  annual  premium  of 
95^  18«.  2d.,  covenanted  to  pay  to  the  executors,  administrators, 
or  assigns  of  James  Danielly  three  months  afi;er  his  decease,  the  sum 
of  2,5002.,  and  any  bonuses  which  might  be  allotted  thereto.  On 
the  28rd  of  February,  1816,  James  DanieU  assigned  his  interest  in 
seyeral  funds  and  securities,  including  the  policy  of  assurance,  to 
Mr.  JVimbum  (of  the  firm  of  Collett  ^  Wimhum^  solicitors),  in 
trust  to  secure  5,0002.  and  interest  lent  to  DanieU  by  one  Woodroffe; 
and  by  the  same  assignment,  the  policy  was  at  the  same  time  deliv- 
ered to  Mr.  Wimbum^  and  thenceforward  remained  in  his  possession. 
On  the  17th  of  May,  1816,  the  interest  of  Woodroffe  in  the  securi- 
ties comprised  in  the  indenture  of  the  23rd  of  February 
preceding,  including  his  interest  in  the  policy,  was  *as-  [  *250  ] 
signed  to  c/ames  TFeat,  for  whom  Mr.  TTimftum  afterwards 
rcmiuned  the  trustee. 

It  appeared  that,  in  the  year,  1816,  Mr.  OoUett  (the  partner  of 
Mr.  Wimburn)  made  some  communication  to  the  Bock  life  Assur- 
ance Company,  the  only  information  given  respecting  the  partieularB 
or  contents  of  which  was  contained  in  a  memorandum  entered  by  an 
officer  of  the  Company,  dated  the  23rd  of  July,  1816,  in  the  margin 
of  the  declaration  made  by  James  DanUU  at  the  time  of  making  the 
insurance, — ^in  the  following  words : — ^^  Letters  to  OoUett  ^  Wmr 
&ttm.  Chancery-lane,  by  Mr.  OoUetfs  order."  From  the  time  that 
Jame%  West  became  iaterested  under  the  assignment  of  the  ITth  of 
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May^  1816,  until  his  death,  the  annual  premiums  were  pud  by  him 
through  the  hands  of  his  solicitors,  Messrs.  Collett  ^  Wxmbwrn. 

On  the  8rd  of  January,  1826,  Jame%  Danidl  became  banlmipt, 
and  Barnet  and  Palmer  were  appointed  his  assignees.  Darnell 
informed  his  assignees  of  the  interest  of  Weti  in  the  policy,  a^  a 
correspondence  on  the  subject  took  place  soon  afterwards  between 
the  solicitors  of  West  and  the  solicitors  of  the  assignees,  in  which  it 
was  proposed,  and  appeared  to  be  agreed  between  them,  that  the  bet- 
ter course  was  to  sell  the  policy  and  apply  the  proceeds  towards  the 
discharge  of  the  debt  due  to  West.  The  policy  was  at  this  time 
valued  by  the  Rock  Life  Assurance  Company  at  the  sum  of  3752. 
At  the  time  of  the  bankruptcy  the  sum  due  to  WcMt  was  910Z.  128.  Id. 
for  principal  and  interest  on  the  ori^nal  debt, — 57 5Z.  98.  for  pre- 
miums paid  on  the  policy,  and  821.  198.  8(2.  for  interest  thereon. 
Ob  the  4th  of  August,  1827,  the  solicitors  of  We$t  wrote  to  the 
solicitors  of  the  assignees,  recommending  that  the  sale  should  be 
carried  into  effect,  and  also  statmg  that  the  annual  pre- 
[  *251  ]  mium  was  on  the  *point  of  becoimng  due,  and  offering  lo 
pay  it,  in  order  to  keep  the  policy  on  foot,  if  authorised 
to  do  80  by  the  assignees.  Barnes  and  Palmer  were  afterwards 
removed  from  being  assignees  of  the  estate  of  JDanieUy  and  Defendant 
Solarte  and  others  substituted  in  their  place,  by  whonxnew  solicitors 
were  appointed,  who  refused  to  interfere  witii  respect  to  the  sale,  or 
payment  o(  the  premiums.  James  Wat  died  in  November,  1829. 
From  the  death  of  West  the  annual  premiums  on  the  policy  were  paid 
by  the  Plaintiffs,  his  executors,  through  their  bankers.  On  the  ^6tb 
of  December,  18S9,  James  BofnieU  died.  The  sum  at  this  time  due 
to  the  executors  of  Jamts  West  in  respect  of  the  original  debt,  pre- 
miums, and  interest,  amounted  to  4,049{.  128.  9d.  The  sum  pay- 
able on  the  policy  was  3,6672.  108. 

The  bill  was  filled  by  the  executors  of  West^  and  Mr.  Wmbum^ 
their  trustee,  agmst  J.  Beidy  the  director  of  the  Rock  life  Assur- 
ance Company, — the  survivbg  assignees, — and  the  executor  of  Don- 
ieUy  praymg  a  dedaration  that  the  Plamtiffs  were  entitled  to  the 
policy  of  insurance,  and  the  benefit  thereof,  and  to  the  momes  to  be 
received  thereby ;  and  that  the  Rock  Life  Assurance  Company  might 
be  decreed  to  pay  to  the  Plamti£b,  the  executors,  the  said  sum  of 
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3,6672. 10«.,  OK  Bach  other  sam  as  was  then  dae  and  owing  from  the 
Conqpany  o&  aceount  of  the  policy ;  or  if,  under  the  ciroamstances, 
the  asfligoeea  of  the  estate  and  effects  of  James  DameU  had  a  right 
to  redeem  the  policy,  then  that  the  Plaintiffi,  the  execators,  might  be 
declared  to  ha^  a  lien  thereon  for  what  was  due  to  the  estate  of  We$tf 
as  well  for  priMipal  and  interest  on  the  bonds  therein  mentioned,  as 
for  the  amount  of  premiums  paid  by  WeU  or  hb  executors,  together 
with  interest  on  sueh  premiums,  according  to  the  indentures  of  the 
23rd  of  February  and  the  17th  May,  1816 ;  and  in  the 
latter  'case  praying  an  account  of  what  was  due  to  the  [  *252  ] 
Plaintifb|for  prindpal  and  interest  upon  the  security  of 
the  said  policy  of  insurance,  and  that  the  said  assignees  might  be 
decreed  to  pay  to  the  Plaintiflb  what  should  appear  to  be  due  to 
them  on  the  said  account,  together  with  the  costs  of  the  suit ;  or  in 
deEemlt  thereof^  that  they  might  be  foreclosed  of  the  equity  of  redemp- 
Uon  of  the  said  policy. 

The  Rock  L^Te  Assurance  Company  paid  into  Court  the  sum  of 
86672. 10«.,  doe  upon  the  policy,  which  was  the  only  property  com* 
prised  in  the  indenture  of  ^e  28rd  of  February  and  17th  of  May, 
1816,  which  became  available  for  the  payment  of  the  Plmntifi'  debt. 

The  assignees  of  Jama  Dttniell  under  his  bankruptcy  claimed  the 
monies  arising,  ftpm  the  policy,  on  the  ground  that  the  policy  was  in 
the  order  and  disposition  of  the  bankrupt ;  but  it  was  admitted  at  the 
bar,  on  the  part  of  the  asmgnees,  that  the  Pluntiffii  were  entitled  to 
a  lien  on  the  policy  for  the  amount  of  the  premiums  paid  on  account 
of  We$t  and  of  his  estate,  and  the  interest  thereupon. 

Mr.  Boteler  and  Mr.  WalpoUy  for  the  Plaintifi,  argued, — ^first, 
that  the  policy  was  not  is  the  order  or  disposition  of  DanieU  at  the 
fime  of  his  bankruptcy,  within  the  meanmg  of  the  8tatute(a):  Rydtl 
Y.  Bawle$  (ly;  Ex  parte  Riehardeon  (c) ;  Falkener  ▼.  Caee  (d[) ; 
Ex  parte  Mxmro  (e) ;  Ex  parte  Cobnll  (jg) ;  WUUame  v.   Thorp 

(a)  6  G«o.  4,  e.  16,  i.  72. 

(6)  1  Yes.  349,  S76 ;  5.  C.  (nom.  R^  v.  Bdk),  1  Atk.  165. 

(e)  Bmck,  4S0.  (<0  Cited  9  T.  B.  491. 

(e)  Buck,  800.  ig)  Moot  110 ;  5.  C.  2  Sim.  570. 
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(a)  ;  Ex  parte  SmUhy  re  Stjfon  (6) ;  Mz  parte  Poo- 
[  ''25S  ]     ley  (^c);  JEx  *parte  Heatheate  (c2) ;  Ex  parte  Cooper 

(e)  ;  In  re  Hmneeey  (jg) ;  Ex  parte  WaUkman  (A)  ; 
Edwardi  v.  iSeott  (%).  Seoondlj,  that  if  the  policy  would  have  been 
within  the  order  and  disposition  of  the  bankropt,  uder  tiie  act,  th^ 
notice  given  to  the  office,  and  the  payment  of  the  premiams  by  Weet 
and  the  Plaintiflb,  had  taken  it  out  of  such  order  and  disposition : 
Duncan  v.  (Thamberlayne  (Je) ;  Ex  parte  Stright  (I) ;  Smith  t. 
Smith  (m) ;  Ex  parte  Stevens  (n) ;  Hiem  y.  Mill  (9)  ;  Tibbits  y. 
George  (p)  ;  Jones  y.  SmiA  (j)  ;  Stiles  |y.  Oowper  (r)  ;  Dan  y. 
Spurrier  (s)  ;  Shannon  y.  Bradstreet  ({).  Thirdly,  that  the  con- 
duct of  the  assignees  had  in  effect  amounted  to  an  abandonment  of 
any  right  which  they  might  haye  had  to  the  policy  by  yirtue  of  the 
statute :  they  might  after  their  right  accrued  haye  taken  proceedings 
at  law  against  Wimburn  for  the  recoyery  of  the  policy.  Fourthly, 
that  the  Plaintiffs  were  at  least  entitled  to  the  assistance  of  the  Court 
in  the  recoyery  of  so  much  of  the  monies  payable  on  the  policy  as 
should  give  effect  to  their  lien  upon  it  for  the  T>remiums  pud  by  West 
and  his  estate,  and  the  interest  upon  such  premiums :  SehoncUer  y. 
^      Wae€(u) ;  Gibson  y.  Overbury  (y)  ;  Burridge  y.  Jfow(w). 

Mr.  Kent/on  Parker  and  Mr.  Sidebottom,  for  the  assignees  of 

DanidPs  estate  under  his  bankruptcy,  adverted  to  the 

[  *254  ]     authorities  previously  mentioned,  ^supporting  their  title ; 

and  also  Ex  parte  Oarbis  (x),  on  the  point  that  there 

was  no  sufficient  notice  of  the  assignment  (y). 

(a)  2  Sim  257.  (5)  2  M^  D.  ft  De  G.  213. 

(c)  C.  R.,  401  March,  1842.  {d)  C.  R.,  28rd  Jnlj,  1842. 

(«)  S  M„  D.  &  De  G.  1. 

ig)  2  Dnuy  ft  War.  655;  8.  C  1  Con.  ft  Law.  559. 
(A)  4  Dea.  ft  Ch.  412 )  S.C.2  Mont  &  Ajr.  S64. 
(t)  1  Man.  ft  Grang.  962.  (At)  11  8im.  12S. 

{I)  2  Dea.  ft  Ch.  814.  (m)  2  Cro.  &  Mees.  281. 

(A)  4  Dea.  ft  Ch.  117.  (o)  18  Yes.  114. 

(p)  6  Ad.  ft  EL  107.  (g)  Ante,  Vol  1»  p.  48. 

(r)  8  Atk.  692.  (s)  7  Yea.  231. 

(0  1  Sch.  ft  Lcf.  52.  (m)  1  Camp.  487. 

(v)  7  Meei.  ft  Web.  555.  (to)  1  T.  ft  CoU.  C.  C.  188. 

(x)  4  Dea.  ft  Ch.  854. 

(y)  The  aiignmenu  in  aapport  of  the  daim  of  the  aftigaees  smffidentlj  appear  in  the 
judgment* 
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Mr.  Hardff^  for  the  ezecntors  of  I)<mM. 


yiCB-GHAKCBIiLO& : — 

It  being  now  admitted  on  the  part  of  the  assignees  of  Danidl  that 
they  cannot  resist  the  claim  of  the  Plaintiffs  to  a  lien  «n  the  policy  in 
respect  of  the  premiums  which  have  been  paid  by  Weit  and  his  ex- 
ecutors, the  question  is,  whether  I  can,  upon  any  of  the  other  grounds 
relied  upon  by  the  PliJntifEs  give  them  a  better  decree  than  that  which 
the  assignees  are  willing  that  they  should  take. 

Upon  the  first  point,  whether  the  policy  of  assurance  was  or  not 
within  the  clause  of  the  Bankrupt  Act,  which,  in  case  of  bankruptcy, 
gives  to  reputed  ownership  the  effect  of  actual  ownership,  I  shall  (as 
I  intimated  during  the  argument)  follow  the  example  set  me  by  the 
Chief  Judge  of  the  Court  of  Beveiw,  in  the  late  case  JBx  parte  PoUf 
re  DahUrjf  and  ByU  (a).  If  the  cases  which  have  decided  that  a 
policy  of  assurance  is  a  chattel,  within  the  meaning  of  the  clause  of 
the  Bankrupt  Act,  relating  to  order  and  disposition,  are  to  be  distur- 
bed, the  decision  which  is  to  have  that  effect  should  come  from  the 
Lord  ChanciUar.  I  shall  trust  myself  with  this  observation  only, 
that  the  reasoning  upon  which  the  cases  have  proceeded  appears  to 
me  to  be  lo j^cally  correct,  and  that  I  must  not  be  under- 
stood *from  anything  which  fell  from  me  during  the  argu*  [  ^255  ] 
ment,  to  have  intimated  an  opinion  that  the  easting  de- 
cisions will  be  or  ought  to  be  disturbed. 

The  second  question  is,  whether  enough  was  done  by  fVest  or  his 
executors  to  take  the  policy  in  this  case  out  of  the  order  and  disposi* 
tion  of  the  bankrupt. 

The  question  of  reputed  ownership  is  always  a  question  of  fact : 
Edwards  v.  Scott  (i).  In  the  particular  case  of  the  assignment  of 
a  debt  or  policy  of  assurance,  notice  to  the  debtor  in  the  one  case, 
and  to  the  insurers  in  the  other,  has  generally  been  considered  the 
test  by  which  the  question  of  change  of  reputed  ownership  of  the  debt, 
or  money  secured  by  the  policy,  is  to  be  determined ;  because  it  is 
by  such  notice  that  the  debtor,  or  Insurance  Company,  would  be  pre- 

(c)  C.  R.,  loth  January,  1843.  (a)  1  Mang.  &  Grang.  963. 
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vented  from  paying  the  money  to  any  other  than  the  party  claonbg, 
as  in  this  ease,  by  assignment.  In  the  absence  of  some  modern  au- 
thoritiesi  which  are  entitled  to  the  greatest  respect,  I  might,  perhaps, 
have  had  difficulty  in  conung  to  the  conclnsion  that  tiie  want  of  ex* 
press  notice  was  in  all  cases  material,  and  that  the  possession  (by 
an  asrignee  ofr  a  chose  in  action)  of  the  mstrument*'secnrin^  or  evi- 
dencing the  debt,  and  the  practice  of  each  particular]]as8arance  of- 
fice, might  not  be  sufficient  in  deciding  the  qaestion  of  reputed  own- 
ership of  a  debt  in  a  court  of  equity :  Ex  parte  Bya%  (a)  ;  Unwin 
v.  QrowtnerQi)  ;  Falhmer  v.  CaH(c)  ;  Ex  parte  BiAar<hou(d)  ; 
Ex  parte  Ken$ingt<m  (e)  ;   Bozan  v.  BoUand^  dted  in  Ex  parte 

Tennywn  Q)  ;  Greening  v.  Clark  (hy;j  RidatU  v. 
[  '266  ]     Ltoffd  (0  ;  ExparU  ^Cooper  (*)  ;  Ex  parte  Smith,  re 

Styan  (l).  But  m  GHbean  v.  Overhury  (m),  the  Court 
of  Exchequer  lield,  that  the  policy  of  assurance  itself  might  not  be  in 
the  order  and  disposition  of  the  bankrupt,  consistently  with  the  equi- 
table doctrine  that  the  money  due  upon  the  policy  remained  in  his 
order  and  disposition.  And  in  Ex  parte  Morris  (n),  Williams  v. 
Thorp  (o),  Ex  parte  OolviU  (p),  and  Ex  parte  Tenmfsan,  it  was 
held,  that  the  policy  being  delivered  to  and  held  by  the  assignee  for 
value,  did  not  alter  tiie  case. 

The  practice  of  the  particuhir  offices  has  not  been  admitted  as  suf- 
ficient, unless  notice  of  the  .assignment  was  given ;  WWiams  v. 
Thorp  ;  and  the  necessity  of  giving  notice  has  been  tacitiy  admitted 
in  all  the  modem  cases  by  the  discussions  which  have  arisen  respect- 
ing the  nature  of  the  notice  required.  In  Buck  v.  Lee  (;),  the 
same  proposition  is  recognised.  I  cannot,  therefore,  consider  myself 
at  liberty,  in  this  particular  case,  to  do  more  than  inquire,  whether 
in  fact  the  office  had  such  a  notice  of  assignment  as  would  have  sub- 

(a)  lAtk.124.  (6)  W68t,647.. 

(c)  1  Bpo.  C.  C.  125  i  S.  C.  reported  2  T.  R.  490.  (rf)  Back.  480. 

(e)  2  Rose,  188.  (g)  Mont  &  BI.  74. 

(A)  4  B.  &  C.  816.  (I)  Mont  108. 

{k)  2  M,  D.  A  De  G.  1.  (/)  M.  218,  219. 

(fit)  7  Mees.  &  Wels.  556.  (n)  Back.  800. 
(o)  2  Sim.  257. 

(p)  Id.  670,n.  i  S.  C.  Mont.  1 10.  ^q)  i  Ad.  &  El.  804. 
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jected  them  to  the  liability  to  pay  the  amount  of  the  policy  i  second 
time,  if  they  had  paid  it  to  Mr.  DanieWs  assignees  in  ba&lruptcy. 
Now  the  fact  that  the  premiums  were  paid  by  Messrs.  Winibum  ^ 
Collett  out  of  the  funds  of  West  during  his  lifeJ  and  that  they  were 
paid  by  the  bankers  of  West* 9  executors,  after  ^his  death,  cannot  per 
se  make  any  difference.  The  office  had  a  ri^t  to  ithe  premiums, 
and  until  the  person  paying  them,  or  some  other,  ^ave  notice  that 
the  original  position  of  the  parties  was  altered^  fbe 'office 
would  be  justified  in  considering  the  premiums 'as  paid  [  *257  ] 
under  and  *in  conformity  with  the  ori^nal  CQntraSbt.  It 
is  not  suggested  that  there  was  anything  in  tljie  piere  mode  of  pay- 
ing the  premiums  from  which  the  office  had|  nbtice  of  any  change  in 
the  position  of  the  parties ;  and  in  answer  to  a!  question  I  put  upon 
this  point,  it  was  admitted  that  there  was  no  alteration ;  that  the  pre- 
miums were  paid,  and  the  receipts  given  as  froTo/  DanielL 

The  only  remaining  fact  upon  which  notice  to  itxe  office  could  be 
inferred  was  the  memorandum  entered  in^ATe  margin  of  Mr. 
Dofiie/Ps  declaration  (a).  *  '^**' 

Upon  this  part  of  the  Plainliffi'  case,  I  wslp  relierred  to  Siem  ▼• 
Mill  (6),  TiNnts  v.  George  ((?),  and  to  my  fcwn  jjudgment  in  Jone9 
T.  Smith  (i).  In  applying  (as  I  think  I  am  bound  to  apply)  to  the 
case  now  before  me  the  principle  upon  whitfh  'I  iicted  in  Jones  y. 
Smithj  I  shall  lake  the  opportunity  of  repudiatiitg^a  conclusion  which 
I  have  been  told  has  been  drawn  from  the  langba^  I  used  inlthat  case, 
but  which  I  think  the  language  does  not  ^arriiit,  unless  in  a  single 
expression,  corrected  in  that  respect  a«**welf;by  the  immediate 
context  as  by  the  other  parts  of  the  judgirMUt/  I  have  been  told 
that,  accor(]Ung  to  the  language  I  made  ^tAe"6f  in  that  case,  the 
grossest  negligence  would  in  no  case  justifj^tlire  Court  in  charging  a 
party  inth  constructive  notice,  unless  ftb  negligence  proceeded 
from  a  fraudulent  motive  existing  in  the  mmd  of  the  party  at  the 
time*  Nothing,  certunly,  would  have  be  A  further  from  my  intention, 
than  to  say  any  thing  which  should  lead  k>'  the  conclusion  that  there 

(a)  Supra,  p.  250.  ^  (6)  13  Ve§.  114. 

(e)  5  Ad.  &  El.  107.  s^id)  Ante,  vol.  1,  p.  43. 

Vol.  n.  29 
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may  not  be  a  degree  of  negligence  so  gross  (orassa  ne^gentia)  that 

a  coart  of  justice  may  treat  it  as  evidence  of  fraad-^ 
[  *258  ]  impate  a  fraudulent  ^motive  to  it — ^and  visit  it  with  the 

consequences  of  fraud,  although  (morally  speaking)  the 
party  charged  may  be  perfectly  innocent, — a  meaning  which,  I 
should  have  thought,  had  been  sufficiently  conveyed  by  my  expression, 
that  negligence  might  be  evidence  of  fraud,  but  that  it  was  not  the 
$ame  thing.  In  Janee  v.  Smithy  the  mortgagee  knew  that  the 
mortgagor  was  married,  and,  therefore,  knew  that  he  might  have 
made  a  settlement,  and  might  have  included  in  such  settlement  the 
property  proposed  to  be  included  in  the  mortgage.  But  there  was 
nothing  in  the  fact  of  marriage  which  reused  a  legal  presumption  or 
inference  that  it  was  settled,  and,  therefore,  notlung  upon  which  to 
found  a  charge  of  negligence  as  distinguished  from  mere  want  of 
extreme  caution  in  the  mortgagee.  The  mortgagee  was  credibly 
hiformed  both  by  Janes  (the  mortgagor)  and  his  wife, — one  of  whom 
(the  wife)  at  all  events,  according  to  her  evidence  in  the  cause, 
believed  she  was  speaking  the  truth, — ^that  the  property  about  wluch 
he  was  treating  was  not  comprised  in  their  marriage  settlement.  He 
was  informed,  that  the  wife's  property  was  settled,  and  that  the 
husband  made  no  settlement ;  and  a  reasonable  excuse  was  made  for 
not  producing  that  deed.  Believing  what  was  told  him,  he  became 
mortgagee  of  the  property,  and  got  in  the  legal  estate.  There  was 
no  pretence,  in  that  case  for  imputing  actual  fraud  to  the  purchaser, 
nor  was  there  a  single  fact  or  circumstance  in  the  case  raifflng,  or 
tending  to  raise,  an  inference,  or  create  a  suspicion  that  the  husband'ii 
property  was  in  settlement. 

Having  satisfied  myself  that  Smith  had  acted  bona  fide,  and  Hiat 
he  had  not  notice  of  any  fact  rairing  a  presumption,  or  creating  a 
suspicion,  that  the  husband's  property  was  in  settlement,  I  oouM 
not  possibly  hold  that  he  had  notice  of  that  fact.    A  decision  to  thai 

efiiBct  would  have  been  merely  arbitrary,  and  inconsistent 
[  *259  ]  ^ndth  the  facts  of  the  case.    Extreme  caution,  no  doubt, 

might  have  led  Smith  to  inquire  after  a  mere  possibility, 
the  enstenoe  of  which  he  had  no  ground  to  surmise.  But  ti^e 
omisnon  to  exercise  such  caution  is  not  negligenoe  in  the  legal 
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of  the  term,  nor,  indeed,  in  any  sense.  Negligence,  as  I  understand 
the  term,  supposes  a  disregard  of  some  fact  known  to  a  purchaser, 
nUch  at  least  indicated  the  existence  of  that  fact,  notice  of  which 
the  Court  imputes  to  the  purchaser. 

I  do  not  deny  that  difficulty  may  sometimes  arise  in  drawmg  the 
line  between  the  degree  of  negligence,  which  shall  be  sufficient  ta 
charge  a  purchaser,  and  that  mere  want  of  extreme  caution  which, 
in  the  absence  of  fraud,  will  excuse  him.  But  the  distinction  is 
founded  in  principle, — and  the  difficulty  is  one  with  which  (upon 
the  very  question  of  gross  negligence)  courts  of  justice  are  in  the 
daily  habit  of  grappling ;  and  the  difficulty  in  principle  is  not  dis- 
tinguishable from  that  which  .occurs  in  every  other  case  in  which  an- 
tagonist prkiciples  come  into  immediate  conffict  with  each  other. 

The  distinction,  which  is  taken  in  terms  by  Sir  Edward  8uydm 
(a),  is  fully  borne  out, — by  the  cases  which  decide  that  a  person 
purchasing  without  obtaining  the  tide-deeds,  is  not  affected  by  no« 
tice  of  an  equitable  mortgage :  Phamb  y.  Fluit  (h)  ;  Bicknell  ?. 
Evans  ie)y—bj  Lord  Thurlaw'9  judgment  in  Cothay  v.  Sydenham 
((2), — by  a  judgment  of  Lord  Sardwiekej  and  other  cases  referred 
to  in  the  judgment  in  JoTies  y.  Smith.  If  that  distinction  be  not 
admitted  in  a  case  like  Janes  y.  Smithy  the  unavoidable 
consequence  must  *be,  that  a  man,  who  mortgages  a  [  *260  ] 
fraction  of  his  estate'  will  thereby  throw  a  cloud  upon 
the  tide  to  the  rest  of  his  estate ;  and  a  devise  of  a  single  acre  of 
hmd  by  a  will,  which  does  nothing  more,  will  throw  a  cloud  upon 
the  title  of  an  heir-at-law  to  his  descended  estates ;  for,  it  is  clear, 
that  neither  the  mortgagor  in  the  one  case,  nor  the  heir  in  the  other, 
ean  command  the  production  of  the  mortgage-deed  or  will ;  and  it 
is  equally  clear,  that  nothing  but  the. production  of  the  origmal  itself 
would  be  sufficient,  if  a  representation  such  as  SmiiJi  relied  upon 
be  not  sufficient.  Similar  observations  would  apply  to  a  codicil  par^ 
tially  revoking  a  will ;  and  to  every  deed  executed  after  the  date  of 
a  will. 

(a)  2V-.  Vtnd.  ^  Pw.,  vol.  8,  p.  473,  ed.  10.  (6)  2  Ans^afi. 

(c)  S  Vet.  174.  W  9  Bro.  C.  C.  SSI. 
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Id  short,  let  tlie  doctrine  of  constructive  notice  be  extended  to 
all  cases  (ii:  is  in  fact  more  confined :  Plumb  v.  Fbutj  BiehnM  y. 
Jlvansj  Qoihay  y.  Sydevham^  and  other  cases, — ^bat)  let  it  be  ex- 
tended to  all  causes  in  which  the  parchaser  has  notice  that  the  pro- 
perty is  affected,  or  has  notice  of  facts  raising  a  presamption  that  it 
is  60,  and  the  doctrine  is  reasonable,  though  it  may  sometimes  ope- 
rate witb  severity.    But  once  transgress  the  limits  which  that  state- 
ment  of  the  rule  imposes — once  admit  that  a  purchaser  is  to  be  af- 
fected with  constructive  notice  of  the  contents  of  instruments  not 
necessary  Ho,  nor  presumptively  connected  with,  the  title,  only  be- 
cause, b]jf  possibility,  they  may  affect  it  (for  that  may  be  predicated 
of  almost  py  instrument)  ;  and  it  is  impossible,  in  sound  reasoning, 
to  stop  short  of  the  conclusion,  that  every  purchaser  is  affected  with 
constructive  notice  of  the  contents  of  every  instrument  of  the  mere 
existence  of  which  he  has  notice.    A  purchaser  muH  be  presumed 
to  investigate  the  title  of  the  property  he  purchases,  and  may,  there- 
fore, be  presumed^  to  have  examined  every  instrument  forming  a 
liijc,  directly  or  by  inference,  in  that  title  ;  and  that  pre- 
[  *261  ]    sumption  1  take  to  be  the  foundation  of  the  whole  Moo- 
Trine.  J  But  it  is  impossible  to  presume  that  a  purchaser 
examines  instruments  not  directly  nor  presumptively  connected  with 
the  title,  only  because  they  may  by  |>ossibility  affect  it  (a). 

The  same  principle  must  govern  my  judgment  in  the  case  now 
before  me.  Had  the  office,  before  the  bankruptcy,  notice  of  any 
fact  which  created  a  change  of  DanielVs  interest  in  the  policy  ?  If 
Collett  and  fVimoum  required  the  letters  to  be  addressed  to  them 
as  Mr.  DanieWs  solicitors,  they  would  naturally  have  given  it  in  the 
simple  form  in  whi^h  the  office  received  it.  If  they  gave  it  not  as 
Mr.  DanielVs  solicitors,  but  as  ^he  solicitors  of  a  party  claiming  a 
new  interest,  the  office  had  a  right  to  expect  that  the  notice  they 
received  should  have  been  more  explanatory.  The  circumstance 
that  one  member  of  a  firm  of  solicitors  request  that  all  letters  re- 

(a)  See  Jackson  t.  /2ott«,  2  Spm.  &  Sta.  472 ;  Hodgson  t.  D^n^  2  Sim.  &  Stu.  221. 
And  see,  alBo,  Jones  r.  SnM  (per  Lord  Chancellor^  on  appeal).  Tor.  &  Ph.  Rep> 
(not  pab.)  See  Jones  v.  Smith  1  Phil.  243.  and  note  4,  page  248,  and  same  case  1 
Hare  p.  43. 
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BpectiQg  the  policy  effected  by  Daniell  may  be  sent  to  the  firm  of 
which  that  solicitor  is  a  member,  does  not  nuse  any  inference  that 
DanidTs  interest  in  the  policy  had  undergone  any  change.  I  do 
not  deny  that  extreme  caution  might  have  led  the  office  to  inquire 
whose  solicitors  Wimbum  and  Collett  were ;  but  in  the  absence  of 
actual  fraud,  I  could  not  hold  that  this  was  a  case  of  that  gross 
negligence  to  which  courts  of  justice  impute  fraud,  and  visit  with 
the  consequences  of  fraud.  I  am  not  considering  a  case  which  has 
happened,  but  I  am  speculatively  to  determine  whether  the  insurance 
office,  having  no  notice  of  Wesi'i  interest  except  that,  if  any,  which 
is  to  be  inferred  from  the  note  in  the  margin  of  the  declaration, 
would  have  been  liable  to  the  Plaintiffs  for  the  amount  of  the 
policy,  if  they  had  paid  it  to  the  assignees  of  DanieWs 
•under  his  bankruptcy.  I  feel  bound  to  decide  that  they  [  •262  ] 
would  not  have  been  so  liable.  Upon  that  evidence  alone 
I  should  say,  as  between  these  parties  only,  that  the  negligence  was 
in  those  who  omitted  to  give  the  office  actual  notice  of  Wesfi  clum, 
and  not  in  the  office,  who,  receiving  from  one  of  a  firm  of  solicitors 
a  communication  which  was  perfectly  consistent  with  the  original 
position  of  the  parties,  did  not  infer  that  any  change  had  taken  place. 
Whatever  I  might  have  thought,  if  the  question  were  untouched  by 
decision,  yet  finding  it  decided  that  parting  with  the  policy  will 
not  alone  take  out  of  the  order  and  disposition  of  the  bankrupt,  I 
cannot  hold  that  the  case  is  altered  by  a  communication  of  the 
character  I  have  referred  to, — a  communication  in  every  respect 
consistent  with  the  original  right. 

Upon    the    third  point, — the  suggested  abandonment  by   the 
assignees, — ^I  am  also  of  opinion  against  the  Plaintifiii. 

It  does  not  follow,  that,  because  the  assignees  may  now  have  a 
right  to  demand  from  the  office  the  money  due  upon  the  policy,  they 
could  have  recovered  the  policy  in  trover  during  DanielVa  life ;  and 
inasmuch  as  the  right  of  the  creditors  was  fixed  by  the  bankruptcy 
itself,  the  correspondence  can  have  no  effect  except  as  evidence  of 
a  subsequent  contract,  or  intentional  abandonment  of  right.  No  ^ 
such  contract  is  suggested,  nor  can  it  be  said  that  thero  was  any 
intentional  abandonment,  adverting  to  the  knowledge  of  their  interests 
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the  parties  had.  There  is  no  coiksideratioQ  between  W$9t 
and  his  estate  on  the  one  hand,  and  the  assignees  under  the  bank- 
raptcy  on  the  other,  entitling  the  former  to  clium  the  polioy  adyersely. 

I  must  therefore  declare  that  WMm  estate  is  entitled 
[  *268  ]  *to  be  repaid  oat  of  the  fund  the  amount  of  the  premiums 
paid  by  We$ty  or  by  his  executors,  together  with  interest 
on  such  payments  from  the  times  at  which  they  wore  respectively 
made.  The  Plaintiflb  are  entitled  to  the  costs  of  so  much  of  tiie  suit 
as  was  directed  to  that  part  of  the  case  on  which  they  have  been 
successful.  The  right  to  the  premiums  was  ^ven  up  at  the  bar,  yet 
it  was  not  given  up  on  the  pleadings,  nor  indeed  was  it  at  first  ^ven 
up  at  the  bar.  There  was  therefore  an  absolute  necessity  for  commg 
into  Court  to  establish  that  clium.  As  to  the  rest  of  the  costs  of  the 
suit,  I  at  first  thought  that  I  ought  to  make  the  Plitintiflb  pay  them; 
but  adverting  to  the  recent  decisions  by  Sir  John  Orou^  I  think  any 
party  was  justified  in  taking  the  opinion  of  the  Court  upon  tho  ques- 
tion,  whether  the  former  decisions  in  WiViatM  v.  Thorpe  and  Hx  parte 
CohfiUe^  and  other  cases,  are  to  be  taken  as  the  rule  of  the  Court  or 
iiot.  On  that  part  of  the  case,  therefore,  I  think  there  should  be  no 
costs.  The  balance  of  the  money  in  Court  will  be  paid  to  the 
assignees ;  and  the  costs  of  Datown,  the  executor  of  DameU^  who 
appears  to  have  been  unnecessarily  made  a  party,  must  be  psid  by 
the  Plaintiffs. 


I  ■  ^  I  ■ 


[  ^264  ]  Houghton  v.  Rbtnolds. 

184S:  14th  Jannarj. 

An  ayeriDent  in  a  bill  to  reatrain  the  settmg  op  of  oatatanding  tanna  in  «gaetmeDt,— 
that  H.  being  or  claiming  to  6<  entitled  to  the  premireii  deyiaed  to  the  Plaintiff,  and 
positively  avirring  th$  title  <f  the  plaintijf  thereto,  accompanied  by  itateoienti 
ahowing  that  hii  claim  waa  founded  upon  the  dewme,'^tld  to  be  inffieiently  certain 
upon  general  demnrrer. 

There  is  no  mle  of  pleadbg  which  requires  that  the  facta  creating  the  title  of  the 
Flaintiflfto  relief  must  appear  on  the  stating  part  or  before  the  charging  part  of  the 
bill  ;  but  an  allegation  that  the  Defendant  pretends,  &c,  and  a  general  chaige  of 
the  contrary  of  snob  preteneen,  is  notu  aTvment  of  tha  frela  implied  m  the  eeninip 
ry  charge. 
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Thb  bin  ftiitod,  that  Jl  HimghUm  '^  being  or  ckiming  to  be  seised 
or  otherwise  well  entitled  in  fee«mple  to  divers  messaages,'',  &c., 
situated  in  MiUiUadj  in  the  county  of  JE$$$»j  devised  all  and  singular 
hifl  houses,  lands,  &c.,  to  his  widow,  for  her  life,  with  remainder  to 
the  Plaintiff  in  fee :  that,  upon  the  testator's  death,  and  under  and 
by  virtue  of  his  will,  the  widow  entered  upon  and  took  possession  of 
the  said  messuages,  &o.,  so  devised  to  her  by  the  said  will :  that  the 
widow  died,  leaving  the  Plaintiff,  who  is  devisee  in  remidnder  in  fee- 
simple  of  the  said  messuages,  be.,  under  and  by  virtue  of  the  said 
will ;  and  he  thereupon  became  and  now  is  absolutely  and  indefeaed- 
biy  intitled  to  an  estate  in  feensimple  in  possession  in  the  said  messu- 
ages,"  &o.,  so  devised  as  aforesaid.  That  the  defendant  wrongfully 
took  possession  of  the  said  messuages,  &c. 

The  bill  charged,  that  there  were  several  outstanding  satisfied 
terms  of  years  affecting  the  said  messuages,  &c.,  particularly  certdn 
terms  therein  mentioned,  which  the  Defendant  had  got  in,  and  threat* 
ened  to  set  up,  to  prevent  the  trial  in  ejectment  of  the  plaintiff's  title 
to  the  deraed  estates.  The  bill  prayed,  that  the  Defendant  might 
be  restnuned  from  setting  up  the  terms  of  years  upon  the  trial  of 
the  ejectment,  (a) 

The  Defendant  demurred.  [  *266  ] 

Mr.  2Ve£Z  and  Mr.  Speedy  for  the  Defendant,  argued  that  the  bill 
stated  only  a  case  in  which  the  Plaintiff  might  possibly  be,  and  not 
a  case  in  which  he  was  necessarily  entitled  to  the  relief  prayed  : 
£emp  V.  Pryor  (6).  The  averment,  that  the  testator,  ^^  being  or 
duming  to  be  seised  or  otherwise  well  entitied"  to  the  premises,  de* 
vised  them,  was  not  an  averment  of  title :  Balls  v.  Margrave  (o)  ; 
nor  was  it  sufficient  to  allege  that  the  party  was  entitied  without 
deducing  his  title :  Baker  v.  Rarwood  (d).  The  demurrer  admits 
only  the  facts  stated,  and  not  the  title  which  is  the  legal  consequence 
of  the  facts.     The  equity  of  the  bill,  assuming  it  to  aver  a  titici 

(a)  Tb«  l>iU  9im  pimfBd,  that  certain  deeds  might  be  delrrored  op  •■  Imring  been 
ettained  horn  the  FlaintiSr  bjr  fraud.  The  comAination  of  thia  relief  with  the  above 
waa  made  iheevbjtct  of  •  demurar  ore  tenna,  for  mnhi&rioaaanai*  whieb  waa alao 
oTomled. 

(6)  7  IFea.  SM.  (c)  3  Beay.  SS4.  {4)  7  tim.  373. 
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depends  on  the  existence  of  outstanding  terms  intended  to  be  set  np 
by  the  Defendant :  Stambwry  y.  Arkwright  (a).  But  there  is  no 
allegation  on  the  staUng  part  of  the  bill  of  any  facts  leading  to  such 
relief ;  and  the  rule  is  laid  down  as  requiring  the  equity  to  appear 
on  the  stating  part :  FUnt  y.  Field  (6) :  1  J>an.  Oh,  Pr.^  p.  465 ; 
S>tofy^  Com.  Eq.  PL,  p.  24. 

Mr.  Kenyan  Parker  and  Mr.  Malinij  for  the  Plidntiffy  argued 
thaty  supposing  the  first  ayerment  of  the  seisin  of  the  testator  to  be 
insufficient,  yet  the  defect  was  cured  by  the  subsequent  allegations 
of  the  Plaintiff's  title  under  the  deyise  ;  and  that  it  was  sufficient, 
if  the  circumstances  on  which  the  equity  was  founded  were  ayerred 
in  any  part  of  the  bill :  they  referred  to  Mayor  ^e.  of  Ijonddn  y. 
Levy  (<?). 


r  •266  ]    •Vicb-Chancbllor  :— 

There  must,  no  doubt,  be  such  certainty  in  the  a?e^ 
ment  of  the  title  upon  which  the  bill  is  founded,  that  the  Defendant 
may  be  distinctly  informed  of  the  nature  of  the  case  wMch  he^s  call- 
ed  upon  to  meet.  This  is  the  principle  upon  which  the  insufficiency 
of  ambiguous  statements  has  been  put :  Hatt  India  Company  y. 
Senchman  (d)  ;  Cresset  y.  Mitton  (e)  ;  Byves  y.  Ityves  (^).  The 
case  of  the  Mayor  and  Commonalty  of  London  y.  Levy  (K)  is  an- 
other case  on  the  same  point,  although  it  is  no  authotity  in  support  of 
the  argument  for  the  Plaintiff.  The  cases  of  Jones  y.  Jones  (i),  and 
Frietus  y.  Dos  Santos  (fc),  also  support  the  proposition,  that  the 
Plaintiff  must  distinctly  ayer  his  equitable  title.  In  Walbum  f. 
Ingilby  (2),  the  demurrer  was  allowed  on  the  ground  that  the  plain* 
tiff  did  not  specifically  state  the  manner  in  which  his  title  was  de- 
riyed ;  and  although  a  doubt  may  haye  been  expressed  of  the  author 
ity  of  that  case  in  some  respects,  yet  it  has  neyer  been  doubted 
that  a  plaintiff  must  state  his  title  with  sufficient  particularity  and 

(a)  6  Sim.  481.  (6)  2  Amir.  548. 

(c)  8  Yet.  898.  {d)  1  Yes.  jim.  287. 

(e)  Id.  449.  (g)  8  Yes.  843. 

(A)  8  Yea.  898.  (t)  8  Mer.  161. 

{k)  1  T.  &  Jer.  674.  {I)  1  M7I.  &  K.  61. 
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detul  to  enable  the  defendant  to  meet  the  case  upon  some  definite 
issae  [1]. 

[1]  If  the  facts  stated  io  the  Bill  are  not  safficient  to  eotitle  the  complainant  to  the 
relief  prayed,  he  cannot  resort  to  the  aoswer  of  the  defendant,  the  proof  taken  in 
the  case  or  to  any  eztreneons  matters  to  snpply  the  defects  m  the  charges  of  the  Bill 
West  V.  Hall,  8  Har.  &  John  R.  221. 

That  every  bill  in  chancery  mast  state  facts  safficient  to  entitle  the  complainant  to 
the  relief  prayed,  or  to  relief  noder  the  genera]  prayer,  see  West  v.  Hall,  8  Har.  & 
John.  221  ;  Chalmers  v.  Chambers,  6  Har.  &  John,  29  ;  Ringgold  v.  Rbggold,  1  Har. 
&  Gill.  11.  Lingan  v.  Henderson,  1  Bland,  286.  Eslep  v.  Watkins,  1  Bland,  486. 
Iglehard  v.  Armiger,  1  Bland,  619.  Townshend  o.  Dancan,  2  Bland,  46.  Binney 
V.  Law,  2  Bland,  99.    Solman  v.  Clagett,  3  Bland,  125. 

The  stating  part  of  the  bill  is  the  most  important  part.  It  shonld  contain  a  narrative 
of  the  facts  and  circamstances  which  constitute  the  gravamen  of  the  plaintiff's  case, 
and  of  the  wrongs  or  grievances  of  which  he  complains,  and  the  names  of  the  persons 
by  whom  done,  and  against  whom  he  seeks  redress.  See  Barton's  Soils  in  Equity,  27< 
Mitibrd  PI.  by  Jeremy,  43.    Colyer's  PI.  9.    Story's  PI.  27. 

If  the  plaintiff  means  to  offer  evidence  of  any  fact  in  the  progress  of  the  cause, 
snch  fact  most  be  distinctly  stated  in  the  stating  part  of  the  bill,  or  he  will  not  be  per- 
mitted  to  offer  or  require  evidence  of  such  fact.  See  Ireham  v.  Child,  1  Bro.  Ch* 
R.  94.  Wilkes  v.  Rogers,  6  Johns.  R.  665.  Gordon  v.  Gordon,  3  Swanston,  472. 
Sidney  V.  Sidney,  3  P.  Wms.  276.  Watkins  v.  Watkins,  2  Atk.  96.  Whaley  v. 
Norton,  1  Vern.  R.  488.    Clark  v.  Taunton,  11  Vesey,  240. 

For  cases  where  the  bill  has  been  held  bad,  from  the  vague  and  indeterminate  man- 
ner in  which  the  facts  were  stated,  see  East  India  Company  v.  Henchman,  1  Yes.  Jr. 
287,  288.  Crepet  v.  Mitton,  1  Yes.  Jr.  449.  S.  C.  3  Bro.  Ch.  R.  481.  Wormald 
V.  De  Lisle,  S  Beavan  R.  18.  Ryves  v.  Ryves,  3  Yes.  343.  Balls  v.  Margrave,  8 
Beavan,  284.  Edwards  v.  Edwards,  Jacob  R  .335.  Gell  s.  Hayward,  1  Yarn.  R.  812. 
The  Mayor  of  London  v.  Dey,  8  Yes.  898,  401.  Jones  v.  Jones,  3  Merivale,  160, 
172, 173.  Morris  v.  Morgan,*  10  Sim.  341.  Frietas  v.  Don  Santos,  1  Young  &  Jerv. 
674.  The  Prince  of  Wales  v.  The  Earl  of  Liverpool  1  Swan.  126.  McGregor  v. 
The  East  India  Company,  2  Sim.  464.  Mendizabel  v.  Machado,  1  Sim.  77.  Wal. 
bum  V.  Ingilby,  1  My  I.  &  K.  61.  Hardman  v,  Ellames,  5  Sim.  640.  Stanbury  v. 
Arkwright,  6  Sim.  481.  Munday  v.  Knight,  3  Hare,  497.  Griffith  v.  Ricketts,  8 
Hare,  476.  Darthez  v.  Clemens,  6  Beavan,  165.  Arkwright  v,  Colt,  2  Young  & 
Col.  4.  Baker  v.  Harwood,  7  Sim.  873.  Cruger  v.  Halliday,  11  Paige  R.  814. 
Shepherd  o.  Morris,  4  Beavan,  252.  See  also  Shepard  v.  Shepard,  6  Conn.  R.  37. 
Bobart  v.  Frisbie,  5  Conn.  R.  692. 

In  regard  to  the  certainty  required  in  a  bill  in  Equity,  the  same  strictness  does  not 
obtain  as  is  required  in  pleadings  at  law.  Certainty  to  a  common  intent  is  all  that  is 
required.  The  plaintiff  shoold  state  the  right,  thle  or  claims  of  the  plaintiff  with  ac- 
curacy and  clearness ;  he  shoald  in  like  manner  state  the  injury,  or  grievance,  of  which 
be  complains,  and  the  relief,  which  he  asks  of  the  court.  There  must  be  certainty  in 
the  averment  of  the  title,  vpon  which  the  Bill  is  fevnded,  that  the  defendant  may  bedii- 

voL.  n.  80 
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The  first  statement  in  the  bill, — that,  being  or  claiming  to  be  seis- 
ed or  entitled,  the  testator  devised  the  premises, — can  scarcely  be 
said  to  tender  any  material  issue,  and  standing  alone,  might  be  suffi- 
cient. The  subsequent  allegations,  however,  dbtinctly  and  positive- 
ly assort  the  title  of  Plaintiff  to  the  premises  in  question  ;  and  it 

cannot,  I  think,  be  said,  that  he  loses  the  benefit  of  those 
[  *267  ]  distinct  and  positive  statements  by  "having  ambiguously 

represented  the  title  of  his  devisor,  or  stated  that  title  in 
a  doubtful  form.  I  do  not  see  how,  in  pleading,  the  averment  of 
title  is  made  bettor  by  being  carried  back  a  step  farther.  An  ab- 
stract is  no  doubt  unsatisfactory,  if  it  commence  at  a  date  wbich  is 
too  recent ;  but  an  averment  in  pleading  of  the  title  of  a  party  is 

not  made  more  positive  or  certain  by  the  statement  that  his  ances* 
^r,  or  those  under  whom  he  claims,  were  also  entitled.  The  ques- 
tion of  the  sufficiency  of  the  pleading,  in  this  sense,  is  a  very  differ- 
ent question  from  that  of  whether  the  case  is  so  ambiguously  stated 
as  only  to  shew  a  possible  title  in  the  party  to  the  right  which  be 
claims,  without  shewing  the  nature  of  his  title. 

I  think  the  averment  of  title  in  the  Plaintiff  is  sufficiently  positive 
to  relieve  the  case  from  the  objection  which  has  been  taken ;  and  I 
also  think  that  the  statements,  upon  the  whole,  represent  distinctly 
enough,  that  the  claim  of  the  Plaintiff  is  founded  upon  the  devise, 
and  they,  therefore,  inform  the  Defendant  of  the  nature  of  the  case 
against  which  he  is  required  to  defend  himself. 

tinctly  iorormed  of  the  nature  of  the  case,  which  he  b  called  upon  to  meet  The  role 
upon  this  subject  will  be  found  euccinctly  and  accurately  laid  down  in  the  case  of 
Poughton  V.  Reynolds,  2  Hare  R.  26*.  See  also  Hood  e.  Inman,  4  John.  Ch.  R.  4S7 
and  East  India  Company  v.  Henchman.  1  Ves-  Jr.  R.  289,  in  regard  to  looseneas  and 
prolixity.    See  also  Wigram  v.  Discor,  86,  81,  1st  ed.  p.  131,  132,  2d  ed. 

That  although  a  general  charge  may  be  insufficient,  yet  the  plaintiff  is  not  boond  to 
fet  foilh  all  the  minute  facts,  but  that  on  the  contrary  a  general  slaiement  of  a  precise 
fact  is  often  sufficient,  and  that  the  circumstances  which  go  to  confirm  or  establish  it 
need  not  be  minutely  charged,  but  are  matters  of  evidence.  See  Chicottr.  Lequesne, 
2  Ves.  R.  318.  Clark  r.  Periam,  2  Atk.  337.  Wigram  v.  Discor,  fit,  85,  1st  ed. 
Cozine  v.  Graham,  2  Paige  Ch.  R.  177.  Faulder  v.  Stuart,  11  Ves.  R.  302.  Coltcrt 
F.  Ross,  2  Paige  Ch.  R.  395.  Harrison  v.  Hogg.  2  Ves.  Jr.  R.  328.  Lloyd  v.  Brew* 
Iter,  4  Paige  Ch.  R.  537. 
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I  do  not  impeach  the  decbion  in  Anstrtither  (a) :  but  that  case  is 
not  an  authority  for  the  proposition,  that  a  fact  introduced  by  way  of 
a  charge  in  the  bill  is  not  as  well  pleaded  as  if  it  were  introduced  in 
^ho  shape  of  what  is  technically  called  a  statement ;  it  merely  decides 
that  an  allegation,  that  the  Defendant  sets  up  certain  pretences,  fol- 
lowed by  a  charge  that  the  contrary  of  such  pretences  is  the  truth 
IS  not  of  itself  an  allegation  or  averment  of  the  facts  which  make  up 
the  counter  statement.  I  have  no  doubt  that  such  a  form 
of  pleading— not  specifically  averring  the  facts  themselves  [  •268  ] 
would  be  defective, — but  there  is  no  rule  that  every  mate- 
rial fact  must  precede  what  is  termed  the  charging  pari  of  the  bill. 

The  demurrer  must  be  overruled,  but  without  costs ;  for  the  PlaioF 
tiff  has  certainly  invited  the  discussion. 


G&AT  V.  Gakmait. 

iai3  :  Mlh  and  80th  JanuAiy. 

Qua  by  ft  tflitator  of  his  real  «id  penmial  estate  to  his  wife  fonr  her  life,  and  the  residiM 
to  be  equally  diTided  between  her  hrothera  and  sisters,  and,  in  case  any  of  ihem 
AotAd  be  dead  at  the  tiBoe  of  her  decease,  leaving  issne,  Bach  issue  to  stand  in 
tibur  parents*  place :  ^&ld,  first,  that  no  brother  or  sister,  who  died  before  the  date 
ef  the  wW,  was  capable  ef  taking  under  the  bequest,  and,  therefore,  the  issue  of  any 
brother  or  sister,  who  was  dead  before  the  date  of  the  will,  could  not  take  by  sob- 
llitution ;  secondly,  that  it  was  not  an  original  and  sabstantiye  gift  to  the  issne  of 
Ihoee  brothers  and  sisters  who  were  dead  at  the  death  of  the  wife ;  and,  thirdly, 
that  the  broAers  and  sisters,  who  surriTed  the  testator,  and  afterwards  died  with' 

4 

eiil  issue  in  the  lifetime  of  the  wife,  were  entitled  to  shares  in  the  residue.    Sea 
0askett  #.  Holmes,  S  Hare,  4a6.[l] 

Tn  testttor^  by  bis  will^  dated  in  1812,  gave  his  real  and  per. 

(a)  Flini  t.  Field,  ubi  sup. 

[1]  Chaneellor  Walworth,  m  the  case  of  Collin  v.  Collin,  1  Bsrbotnr  Ch.  R.  SdO, 
which  was  a  case  where  the  testator  disposed  of  his  residuary  estate  aS  follows  :  **  1 
give  and  beqaeath  all  the  rest  and  residae  of  my  personal  estate  to  aH  my  i^anddbil- 
dren,  to  be  diitribnted  among  and  paidfo  them,  share  and  share  alike,  by  my  executote 
in  manner  and  form  following ;  to  be  Tested  in  good  seetfities  bearing  interest,  and  to 
be  paid  to  them  severally  as  they  arrive  at  the  age  of  21  yeats  in  eqiial  Aates,  estimal-' 
tag  the  whole  amount  of  iveh  residae  of  my  personal  estate  atf  the  time  of  iHiOt  pa)** 
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eonal  estate  to  his  wife  for  her  life,  and  directing  a  sale  of  the  real 
estate,  and  beqneathmg  some  pecuniary  legacies  to  be  pud  after  her 
^death,  he  disposed  of  the  residue  as  foUows : — '^  All  the  rest,  residue, 
and  remainder  of  mj  estate  and  effects  I  desire  may  be  equally  di- 
Tided  between  the  brothers  and  sisters  of  my  sidd  wife,  Elizahetk 
Rockwell ;  and,  in  case  any  or  either  of  them  shall  be  dead  at  the 
time  of  the  decease  of  my  said  wife,  UUzabeth  BoekwMy  leaYing  is- 
sue,  then  such  issue  to  stand  in  the  place  of  their  respective  parents 
or  parent." 

inent,  and  tboi  making  an  eqoal  distribution  of  the  game  among  mch  graDd-cbildran  ; 
and  tbe  testator  died  learing  twenty-three  grand-children,  seTon  of  whom  were  born 
snbseqnent  to  the  making  of  tbe  will ;  and  the  teitator  also  left  Sto  children,  who  tar* 
rived  him  and  who  were  livmg  at  the  time  of  the  filing  the  complaimint's  bill,  bntnoiM 
of  whom  had  any  children  bom  snbseqaent  to  the  death  of  the  testator :  and  whereat 
the  date  of  the  will  some  of  the  grand-children  were  OTor  21  years  of  sge,  and  otbefli 
arrived  at  that  age  prerions  to  the  death  of  the  testator  ;  Held,  1st,  That  the  proper 
construction  of  the  residuary  clause  of  the  will  was,  that  all  the  grand-children  of  the 
testator  who  were  in  esse  at  the  time  of  hb  death,  or  their  legal  repreMntatiTes,  and 
no  others  were  entitled  to  share  in  the  residuary  estate. 

2d.  That  in  order  to  limit  the  bequest,  in  such  a  casO)  to  those  who  answered  tbe 
description  of  grand-children  of  the  testator  at  the  time  of  the  making  of  his  will,  and 
to  exclude  those  who  answered  tbe  description  at  the  time  of  hb  death,  there  must  be 
something  in  the  will  itself  to  show  that  he  meant  to  confine  hb  bounty  to  those  who 
were  in  esse  at  the  date  of  hb  will.  For  the  will  being  ambulatory  until  hb  death, 
the  legal  presumption  is,  that  he  intended  to  include  all  who  should  answer  the  de- 
scription at  that  time. 

8d.  That  as  to  tbe  shares  of  the  grand-children  who  were  of  sge  at  the  time  of  the 
making  of  tbe  will,  and  of  those  who  were  of  age  at  the  death  of  tbe  testator,  be  con- 
templated tbe  dbtribution  thereof  immediately  upon  his  death.  And  the  direction  in 
the  will  that  all  of  this  class  shall  take  equal  shares  of  tbe  residuary  estate,  necessarily 
excluded  those  persons,  if  any  there  should  be,  who  were  not  in  esse  at  the  period  ap- 
pointed for  the  final  dbtribution,  vi&  tbe  time  of  the  testator's  death. 

4th.  That  the  general  rule  is  that,  in  a  will  of  personal  estate,  the  testator  bpresnm- 
ed  to  speak  in  reference  to  the  time  of  his  death )  and  not  in  reference  to  any  previous 
or  subsequent  period.  A  bequest  to  tbe  children  of  a  testator,  as  a  class,  will  include 
all  hb  children  in  este,  at  tbe  death  of  the  testator,  including  children  begotten  at  rack 
time,  though  bora  afterwards. 

6th.  That  it  b  a  general  rule,  that  where  an  estate  b  to  be  distributed  among  a  class 
at  tbe  death  of  a  testator,  those  who  are  in  esse  at  that  time,  and  no  others,  are  en- 
titled to  share  in  the  dbtribution.  But  where  the  dbtribution  is  1o  be  made  among  a 
class,  at  the  death  of  a  particular  person,  or  upon  a  contingency  which  may  happen 
snbteqnent  to  the  death  of  the  testator,  all  who  answer  the  descrption  of  tbe  cIsm  at 
the  time  appointed  for  tbe  distributkin  will  be  entitled  to  share  in  the  fund. 
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The  testator  died  in  1818,  and  the  said  EUzaJbeih^  hislvidQW,  died 
in  Angost,  1839.  There  had  been  fifteen  brothers  and  sistsrs  of  EUar 
abeth  the  irife,  of  whom  seyen  died  in  the  lifetime  of  the  testator  with- 
out leaving  issue,  and  one,  named  Johnj  died  before  the  date  of  the 
will,  leaving  six  children.  Of  the  seven  who  survived 
*the  testator,  two  died  m  the  lifetime  of  the  widow  with-  [  '*269  ] 
out  issue,  and  five  survived  the  widow. 

The  six  children  of  John  suvived  the  testator,  and  three  of  &em 
died  in  the  lifetime  of  the  widow,— two  leaving  iBsue,  and  one  without 
issue  and  mtestate,<— one  left  England  in  1828,  and  was  not  afte^ 
wards  heard  of, — and  two  survived  the  widow,  and  appeared  in  the 
cause. 

Mr.  T&mple^  Mr.  Tetd^  Mr.  Bowptllj  Mr.  Anderdm^  Mr.  Chand' 
le$$j  Mr.  Bag$haufej  Mr.  Cooke^  and  Mr.  CHa»9ey  appeared  for  the 
various  parties  interested  (a). 

They  cited  the  cases  which  are  commented  upon  in  the  judgment, 
and  also  CarbynY.  French  (5),  Peanan  v.  Stephen  (c),  and  Woode- 
werthy^  Wood(^d). 


Vice-Chancellor  : — 

Two  questions  have  been  discussed  in  this  case :  first,  whether  the 
issue  of  c/oAn, — John  having  died  before  the  date  of  the  will, — are 
entitled  to  a  share  in  the  residue  of  the  testator's  estate  ?  and, 
secondly,  whether,  of  the  seven  brothers  and  sisters  of  the  wife  who 
survived  the  testator,  and  two  who  died  without  issue,  in  the  life- 
time of  the  widow,  were  entitled  to  participate  in  the  saste  resi* 
due? 

*The  answer  to  the  first  of  these  questions  must  be  [  *270  ] 
found  in  the  words  of  the  will.     And,  as  there  clearly  b 

(a)  Maaj  of  the  daimuits  were  heard  by  oosmiii,  not  being  paitiet  to  the  suit, 
which  waa  bfooght  by  a  legatee.  The  Court  pennitled  the  qoestioiia  to  be  aigoed,  ai 
the  reqneat  of  all  the  parties,  to  aToid  the  expense  of  another  suit 

(6)  4  Yes.  43S.  (e)  S  Bl.  N.  8.  SOS.  {d)  4  Myl  k  Or.  6«1. 
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no^  in  this  i?iil  (aB  ttie  Coart  thoaght  there  wfts  in  Qile$  y«  GHle$  (a)« 
JarvU  Y.  Pond  (6),  and  otker  like  case8)>— any  thing  in  the  context 
of  the  win  by  which  the  language  of  the  clause  I  have  Otted  can  be 
modified  or  controlled, — the  simple  consideration  is,  what  does  thai 
clause  express  ?  This  depends  upon  the  meaning  of  the  word  ^^  them" 
in  the  second  branch  of  that  clause,  in  which  the  issue  of  brother^ 
and  sisters  are  substituted  for  the  parents.  If  the  word  ^'  them"  re-* 
fers  to  the  brothers  and  sisters  to  whom  the  legacy  is  primarily  given, 
and  to  no  other  brothers  and  sisters,  it  is  impossible  that  the  issue 
of  John  can  have  any  interest  in  the  question  before  me.  If,  on  the 
other  hand,  the  word  ^^  them"  is  to  be  understood  as  referring  to 
brothers  and  sisters  generally,  and  is  not  confined  to  the  brothers 
and  sisters  before  spoken  of, — the  issue  of  JbAn  may  possibly  bring 
themselves  within  tho  description  of  the  issue  eontemplated. 

That  the  first  branch  of  this  proposition  is  correct,  must,  I  conceive) 
be  clear,  both  upon  the  language  of  the  clause  itself,  and  upon  authori* 
ty •  Under  that  clause,  no  brother  or  sister  had  ever  a  capacity  to  take 
who  was  not  living  at  the  date  of  the  wilL  And  as,  by  the  supposL 
tion,  the  issue  of  brothers  and  sisters,  whom  the  testator  supposed 
capable  of  taking  under  his  wilU — the  issue  of  a  brother  or  sister  not 
living  at  the  date  of  the  will  cannot  bring  themselves  within  the 
description :  Chriitopherson  v.  Nayhr  (c)  ;  Butter  v.   Ommaney 

(d)  ;  Waugh  v.  Waugh  (e)  ;  Ptel  v.  CaUow  (jg). 
[  *271  ]  *It  has,  indeed,  been  made  a  question,  whether  the  capa> 
city  of  the  primary  legatee  (at  the  date  of  the  will)  to  take 
the  legacy  was  alone  sufficient,  whether  such  legatee  must  not  survive 
the  testator,  become  a  legatee  in  esse,  and  not  have  been  a  legatee  and 
m  posse  only  to  entitle  his  issue  to  claim  in  substitution  :  Thamhill  v. 
7Ju>rnhill(K).  But  later  cases  appear  to  sanction  a  more  liberal,  though 
still  a  literal,  construction  of  language  like  that  I  am  considering.  And 
it  has  been  held,  that  the  issue  of  a  person  primarily  pointed  out  as 
the  object  of  a  testator's  bounty,  and  living  at  the  date  of  the  will, 
may  take  substitution  for  that  party  dying  in  the  lifetime  of  the  tes- 

(a)  d  Sim.  360.  {b)  9  Sim.  649.  (c)  1  Mer.  9S0. 

{d)  4  Ron.  70.  (c)  2  Myl.  &  E.  41 .  (g)  d  dim.  t7^. 

(A)  4  Madd.  877. 
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tator, — Smith  y.  Smith  (a) ;  CoUins  v.  Jobn$on  (b)  ;  Le  Jeune  y. 
Le  Jeune  (c), — a  construction  i?bich  is  certainly  fortified  by  very 
important  analogies  (d).  No  such  question  arises  here  ;  but  it  was 
necessary  that  I  should  notice  the  point,  because  it  explains  and  gets 
rid  of  many  of  the  cases  which  were  cited  at  the  bar. 

On  the  other  hand,  if  the  word  ^'  them"  is  not  to  be  taken  as  re- 
ferable exclusively  to  brothers  and  sisters  before  spoken  of ;  if  the 
entire  clause  is  to  be  read  as  containing  an  original  and  substantive 
^ft  to  two  classes  of  legatees,  namely,  first  to  brothers  and  sisters 
living  at  the  death  of  the  wife,  and,  secondly,  to  the  issue  of  brothers 
and  sisters  who  may  be  dead  at  the  time  of  the  death  of  the  wife, — 
there  is  nothing  in  the  description  of  the  second  class  to  prevent  the  is. 
floe  otJohn  (though  ho  were  dead  when  the  will  was  made) 
from  bringing  themselves  within  the  very  words  of  'the  will :  [  •272  ] 
Tytherleighy.  Harhin(e) ;  Eust  v.  Baker  (^)  ;  Belb  v. 
Beckwith  (hy,  Tho  description  (upon  this  hypothesis)  requires  only 
that  the  brother  or  sister  be  dead  at  the  time  of  the  wife's  decease^ 
and  there  is  nothing  in  that  description  which  makes  the  time  of  their 
death  material. 

I  have,  therefore,  simply  to  decide  which  of  the  above  construc- 
tions the  word  ^^  them  "  is  to  receive.  Now,  in  the  absence  of  au- 
thority, I  cannot  say  there  .is  a  serious  question  to  be  argued.  If 
there  be  no  authority  giving  to  plain  words  a  technical  meaning,  be- 
yond or  differing  from  their  natural  meaning,  the  word  ^^  them  "  in 
this  clause  must  refer,  and  exclusively  refer,  to  the  immediate  ante-^ 
cedent.  [1]     But  it  was  argued  for  the  issue  of  John^  that  authority 

(a)  8  Sim.  853.  (6)  Id.  356,  n.  (c)  2  Keen,  701. 

{d)  See  cases  cited  in  Cdlins  v.  Johtuon,  8  Sim.  356,  n.,  and  Humphnyt  r,  Eowet^ 

1  Rosa.  &  Myl.  639,  and  the  later  case. 

(e)  6  Sim.  329.  {g)  8  Sim.  443.  (A)  2  Bear.  308. 

[1]  Mowatt  «L  Carrow,  7  Paige,  32S.  llone  o.  Vaa  Shaick,  8  Barboor,  Cb. 
E.  488.  Crowaa  v.  Pinckney,  3  Barbour,  Ch.  R.  466.  As  a  general  role,  tber 
tMUtor  is  preavQBc^l  to  haTe  used  words  in  their  ordinary  or  primary  seose,  in  dispos* 
ing  of  bis  pro^rty  by  will,  especially  wbere  he  has  in  other  parts  of  his  will,  used, 
diflemnt  words  to  desigoate  a  person  who  if  claimed  to  be  iododed  in  a  beqaest  or  lim. 
itation  over  to  a  class  of  peraoos  by  giving  a  secondary  senso  Id  the  words  ase4  by  the 
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requires  me  to  pat  a  more  extensive  meaoiog  upon  the  word,  in  or- 
der to  take  in  the  issue  of  every  brother  and  sister  who  was  dead  at 
the  date  of  the  will.  Such  is  not  my  conclusion  from  the  authorities. 
In  Christopherion  v.  Nayhr^  the  question  was, — ^as  in  this  case,— 
whether  the  children  of  a  brother  or  sister,  who  died  before  the  date 
of  the  will,  could  take  ?  Sir  William  Grant  said,  the  question  was, 
whether  there  was  a  substitution  ?  and,  therefore,  it  came  to  this, — 
not  what  description  of  issue  could  take  under  the  second  clause,  sup- 
posing it  an  original  substantive  limitation, — but  what  description  of 
parents  might  have  taken  under  the  first, — and  he  ultimately  heldt 
that  the  issue  of  children  not  living  at  the  date  of  the  will  could  not 
take.  He  did  not  hold  that  the  plain  meaning  of  the  words  could  be 
controlled  upon  any  abstract  notion  that  the  testator  must  be  supposed 
to  have  intended  any  thing  more  than  his  words  express- 
[  *278  ]  ed.  In  Butter  Y,  Ommaney,  the  gift  was,  after  the  Meath 
of  the  testator's  wife  and  his  brother  Joieph^  to  be  equally 
divided  between  the  children  of  Jo9eph  and  his  late  sister  Betty^  and 
late  brother  Jacob  (except  Bernard} ^  who  should  be  then  living,  in 
equal  shares  and  proportions  ;  and  as  to  such  of  them  as  should  be 
then  dead,  leaving  a  child  or  children,  such  child  or  children  were  to 
be  or  stand  in  the  place  or  places  of  his,  her,  or  their  parent  or  par 
ents.  It  appears  that  the  children,  who  died  in  the  testator's  life- 
time, were  all  dead  at  the  date  of  his  will  (a)  ;  and  it  was  held,  as 
in  Christoph£re(m  v.  Nayhr^  that  those  who  died  in  the  testator's 
Ufetime  were  not  entitled  to  any  share.  Upon  the  decision  in  Waugh 
y.  Waugh^  some  doubt  may  perhaps  be  felt,  so  far  as  it  diepends  upon 
the  mere  language  of  the  will :  TytJierleigh  v.  Harbin.    But  the  case 

(a)  See  note,  4  Rnss.  73. 

teilator  to  detignate  the  penona  comprising  snch  claM.  In  Matter  ofHallett,  8  Paige, 
876.  Tbii  u  the  general  role,  and  will  proTail,  nnlesi  it  appear  from  the  context,  tbut 
be  probabljr  uied  them  in  some  other  sense,  or  nnlets  by  reference  to  extrinsic  circom- 
Btances,  the  ose  of  the  words  in  a  primary  sense  would  render  the  proTisioo  of  the 
will  insensible  or  inoperative.  Mowatt  v.  Carrow,  7  Paige  R.  828.  Cromer  v.  Piock* 
ney,  3  Barbour  Ch.  R.  466.  Hone  v.  Van  Shaick,  8  Barbour  Ch.  R.  488.  Baker  et 
al.  V.  Alias  Bank  et  al.,  9  Metcalf,  197.  Tillinghast  v.  Cook,  9  Metealf,  149.  Royla 
9,  Hamilton,  4  Vesey,  487.     W%ram  on  Wills,  16. 
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directly  follows,  and  supports  the  ♦wo  cases  I  have  already  cited,— 
and  the  only  question  upon  it  is,  whether  the  peculiar  language  of 
the  will  did  not  take  it  out  of  the  reach  of  the  principle  applied  to  it 
by  Sir  J.  Leach  ? 

The  case  of  Peel  v.  Catlow  is  to  the  same  affect.  A  case  of  sub- 
siitution,  and  not  of  original  substantive  gift  to  issue,  and  the  deci- 
sion was  in  conformity  to  the  principle  I  have  adverted  to. 

In  CKlee  v.  CHleiy  and  in  Jarvis  v.  Pondy  the  wording  of  the 
clauses  giving  the  legacies  apparently  imported  substitution  as  in 
the  cases  I  have  mentioned  ;  but  the  Court,  upon  a  critical  exami- 
nation of  the  will,  found  it  impossible  to  satisfy  all  parts  of  the  will, 
without  treating  the  gift  to  the  issue  as  original  and  substantive, 
and  not  as  substitutionary.  It  was  upon  the  express  ground  that 
the  special  language  of  the  will  required  that  construction, 
that  the  Court  distinguished  the  case  from  those  *to  which  [  *274  ] 
I  have  referred.  The  other  cases  cited  apply  to  questions 
differing  from  that  before  me.[l] 

[1]  In  the  cue  of  Giles  v.  Giles,  cited  in  the  text,  8  Simon's  R.  860.  The  resid- 
my  bequest  was  **  In  trost  for  all  and  eTSry  the  children  and  chHd  of  my  body  liy- 
ingat  the  time  of  the  decease  of  my  dear  wife,  eqaally  to  be  diTided  between  or 
amongst  snch  children  (if  more  than  one)  share  and  share  alike  as  tenants  in  common 
and  if  any  snch  children  or  child  sHaII  be  deceased  before  my  dear  wife,  and  snch  children 
or  child  shall  leave  issoe  of  their,  her  or  his  body  lawfully  begotten,  then  the  child  or 
children  of  snch  my  won  or  danghter  shall  be  entitled  to  the  portion  of  such  son  or 
danghter  who  may  be  deceased  before  the  decease  of  my  dear  wife  opon  their  attainiog 
the  age  of  81  years,  &c/ '  The  testator  at  the  date  of  the  will  had  fonr  sons  and  one 
danghter,  and  he  had  another  danghter  who  was  then  dead,  leaving  children,  who  snr- 
Tived  the  testator,  and  the  question  was  whether  the  children  of  the  deceased  danghter 
were  entitled  to  take  under  the  will.  Sir  Lancelot  Shadwell  V.  C.  held  that  they  were. 
He  placed  his  decisk>n  upon  the  ground  that  as  no  sons  or  daaghters  were  named  in  the 
will  eicept  Edward  the  trustee,  to  whom  the  words  tuck  and  taid  referred,  conse- 
quently that  DO  other  meaning  could  be  affixed  to  the  words  taid  $oni  and  doughUn, 
bat  that  meaning  whkh  was  before  expressed,  "  children  or  child,**  That  being 
the  case  and  finding  that  the  testator  had  fonr  sons  and  two  daughtert  and  that  one 
daughter  was  dead^  it  was  obvions  that  the  testator  most  have  had  more  in  his  mind 
^he  remembrance  of  the  child  that  had  been  bom  and  died,  than  the  anticipation 
of  a  future  child  to  be  bom  and  be  a  daughter.  In  Jarvis  v.  Pond,  9  Sim.  649,  the 
testatrix  huTfaig  two  sons  and  two  daughters  living,  gave  a  legacy  to  each  of  them, 
and  then  gave  the  resklne  to  Mary,  one  of  her  daughters,  for  life  ;  and  after  her  de- 
»,  she  willed  that  the  said  property  be  equally  divided  amongst  such  of  my  sons 
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The  division  of  the  oases  into  two  classes, — ^first,  where  the  qaes* 
tion  has  been,  whether  the  issue  of  parties  dying  after  the  date  of 
the  will  in  the  lifetime  of  the  testator  would  take  by  sabetitution  ; 
and,  secondly,  those  in  which  there  has  been  an  original  and  sabstan- 
tive  gift, — appears  to  me  to  remove  all  doubt  with  reference  to 
their  operation  and  effect. 

On  the  second  question,  I  have  no  hesitation  in  saymg  tiiat  the 
representatives  of  the  brothers  and  sisters  of  the  wife,  who  £ed 
after  the  testator,  but  in  the  lifetime  of  the  widow,  leavmg  no  issue, 
are  entitled  to  shares  in  the  residue.  The  gift  to  the  brothers  or 
nsters  who  survived  the  testator,  was  determinable  only  on  one  event, 
—their  death,  leaving  issue :  that  event  did  not  happen,  and  their 
mterest  in  the  gift  was,  therefore,  not^taken  away. 


DsoLABx,  that  the  isiae  of  John  took  no  Intarost ;  and  ^direct  the  reeidae  to  be 
divided  in  seren  equal  Bhares,  &c. 


and  daughters  as  might  be  living  at  the  deoeaae  of  the  aaki  Mary  ;  aod  in  case  of  the 
decease  of  any  of  said  bods  or  daughters,  the  svnrivnig  children  of  any  of  my  eons  and 
daughters,  to  have  their  father's  or  mother's  part  Tile  testatrii  had  had  another 
and  daughter,  both  of  whom  were  dead  at  the  date  of  the  will,  leavmg  children. 
Vice  Chancellor  held  that  the  children  of  the  deeeaBcd  son  and  daughter  were  ontiHed 
to  Bhares  of  the  residue.  In  this  case  the  Vice  ChanMllor  placed  his  decision  upon  the 
ground  that  the  language  of  the  will  warranted  the  oondusiott  that  snob  was  the  inten- 
tion of  the  testatrix.  That  without  such  a  oonstmction  of  the  will  there  woaU  he 
no  children  who  could  answer  the  description  oidaughten,  in  the  plural  number,  ^m^ 
ccpt  the  daughter  then  living  and  the  daughter  who  was  then  dead.  It  was  aigaeil  in 
that  case,  that  the  words  "  in  case  of  the  decease**  did  not  include  pre<^toeoaMd 
children,  but  was  only  applicable  to  living  children.  To  this  aignment  the  Vloo 
Chancellor  says,  "  But  it  appears  to  me,  that  the  expression  **  In  case  of  the  deoeaie  of 
any  of  my  said  sensor  daughters,*'  exactly  comprehended  a  pre-deceased  child.  See 
Garey  v.  Wittingham,  5  Beavan,  268.  Locker  v.  Bradley  0  Beavaa,  5SS.  Stopford 
V.  Chaworth,  8  Beavan,  881.  SaliBbury  o.  Petty,  8  Hare,  98.  To  the  point  that  where 
referenee  is  had  to  a  particular  class  of  children,  unless  there  i  something  in  the  la»- 
guage  to  include  children  generally  the  will  vrill  not  be  eonstmed  to  mdude  ebtldie' 
not  within  the  general  class.    See  also  Havergall  v.  Hantai,  7  Beavan,  4i. 
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Dover  v.  Albxaitder.  [  '*275  ] 

184S :  17th,  18th,  and  2lBt  2mamry, 

A  married  woman,  haviiig  sayeral  legitimate  chfldren,  md  one  illegitimate  ehild,  and 

being  separated  from  her  hnsband,  and  enceinte  with  a  second  illegitimate  child 

appointed  a  fond  to*  her  illegitimate  child  then  bom,  reserring  a  power  of  rero- 

cation,  as  to  a  moiety,  in  favoor  of  any  after-bom  children  she  might  have  bom 
of  her  body. 

AfUr  the  birth  of  the  second  illegitimate  child,  she  revoked  the  appointment  of  the 
moiety,  and  appointed  the  entire  Amd  equally  between  the  two  illegitimate 
children  : — Heldj  that  the  after-bom  children,  for  whose  benefit  the  revocation 
might  be  made,  most  be  taken  in  the  primary  and  legal  sense,  as  applying  to  leg- 
itimate children  only, — that,  therefore,  the  second  illegitimate  child  was  not  aa 
object  of  the  reserred  power,  and  could  not  take  under  the  latter  appointment. 

The  objection  to  the  validity  of  a  limitation  to  unborn  illegitimate  children  is  not 
founded  esdnsively  on  the  uncertainty  of  description ;  nor,  semble,  is  there  any 
distinction  between  the  validity  of  a  limitation  in  favour  of  such  persons,  whether 
described  as  the  children  of  a  man,  or  the  children  of  a  woman. 

Bt  indenture,  dated  the  24th  of  November,  1804,  made  between 
Mtnrjf  iVhattan  and  JSlizqbeihj  his  wife,  and  their  trnstees  and  other 
yarlies  a  sum  of  S,088Z.  was  directed  to  be  paid  to  trustees,  upon  truat 
to  purchase  the  sum  of  4,200Z.,  Three  per  cent.  Consols,  to  the  intent 
that  the  dividends  thereof  mi^t  produce  au  annuity  of  1262.,  se- 
Qored  to  Mizabeth  Whatton  for  her  separate  use  as  therein  mention- 
%d,  during  the  joint  lives  of  herself  and  her  said  husband,  and, 
after  the  decease  of  such  one  of  them— ^nry  Whcftton  and  Mizch 
bdh  his  wife^^as  should  first  die,  to  transfer  the  same  stock  and 
dividendB  thereof,  and  stand  and  be  possessed  thereof  respectively, 
and  of  all  and  every  part  thereof,  in  trust  for  such  person  or  per- 
90B8,  and  for  such  ends,  intents,  and  purposes,  and  in  such  manner 
cud  form,  parts,  shares,  and  proportions,  as  the  said  MizcAeth 
Whatton,  as  well  when  covert  as  sole,  and  notwithstanding  her 
coverture  by  her  then  present  or  any  future  husband,  and  either 
aheolntely  and  with  or  without  revooation  and  new  appointment,  by 
mj  4eed  or  deeds,  instrmnent  or  instruments,  in  writbg,  to  be  ezo- 
cuted  in  manner  therein  mentioned,  or  by  her  last  will  and  test- 
ament, or  any  codicil  or  codicils  thereto,  to  be  executed  in  manner 
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therein  mentioned,  should  direct  or  appoint ;  and,  in  defaalt  thereof, 
in  trust  for  Elizabeth  WhaUon^  for  her  sole  and  separate  use. 
[  *276  ]  'By  an  indenture,  dated  the  28th  November,  1804,  made 
between  Mizabeth  Whatton^  of  the  one  part ;  and  Charle$ 
WatkinBon  otherwise  Charles  Wdtkinson  ArMnstaUj  of  the  other 
ipsrty'^Mizabeth  fVhatton,  in  consideration  of  natural  love  and  af- 
fection, and  in  order  to  make  a  provision  for  Charles  Watkinson 
Arkinstall^  in  the  event  of  her  decease,  bj  virtue  of  the  powers 
vested  in  her  bj  the  indenture  of  the  .24th  of  November  preceding, 
limited  and  appointed  the  said  sum  of  3,083Z.,  and  the  funds  and 
securities  in  or  upon  which  the  same  was  or  might  be  invested, 
saving  her  life  interest  therein,  to  hold  the  sam^  unto  Charles  Wat- 
kinson Arkinstall,  his  executors,  administrators,  and  assigns,  abso- 
lutely, subject  to  a  power  of  revocation  therein  contained  as  to  one 
moiety  of  the  said  reversionary  monies,  funds,  and  securities,  in 
favour  of  any  after-born  child  or  children  tHe  said  Elizaheth  What^ 
tan  might  have  bom  of  her  body,  but  not  otherwise  (a). 

The  4,2002.  stock  was  purchased  in  the  names  of  the  trustees, 
upon  the  trusts  of  the  indenture  of  the  24th  of  November.  At 
the  date  of  the  indenture  of  the  28th  of  November,  Ulizabeth 
Whatton  was  living  separate  from  her  husband,  and  had  four  legiti- 
mate children,  namely,  Eenry^  John^  William^  and  George.  Eli- 
zabeth Whatton  had  also  one  illegitimate  child,  the  said  CharleM 
Watkinson  Arkinstall^  and  she  was  at  the  same  time  enciente  of 
another  illegitimate  child,  Margaret  Brookshaw^  other- 
[  *277  ]  wise  *Mary  Brookshaw  ArkifhstaU^  who  afterwards  inter- 
married with  Dover  and  was,  with  him,  the  Plaintiff  in  the 
cause.    Henry  Whatton  diedin  the  lifetime  of  Elizabeth^  his  wife. 

By  indenture,  dated  the  2nd  April,  1818,  made  between  Eliza- 
beth Whatton^  of  the  one  part ;  and  Charles  WaUdMon  ArkinstaUj 

(a)  This  deed  was  recited  in  the  following  deed  of  April,  1818  (which  was  prored 
on  behalf  of  the  Plaintifis)}  and  it  was  only  stated  in  the  bill  as  being  so  recited,  with- 
out any  otlier  evidence  of  its  existence  :  it  was  altimately  argned  that  Elixabetk 
WhatUm  should  be  taken  as  still  having  her  general  power  of  appointment,  voder  the 
deed  of  the  24th  of  Noveoiber,  1804,  at  the  time  sheezecated  thedeed  of  April*  ISIS. 
The  Coort  held,  that  it  was  not  open  to  the  Plabtiffs  on  the  pleading  thos  pat  to  their 
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and  the  Plaintiff,  Margaret  Brooh$haw  ArkxMtaU^  cf  the  other 
part,  reciting  the  indenture  of  the  24th  of  November,  1804, — the 
purchase  of  the  stock, — that  the  children  of  Ulizabeth  Whatton  liv- 
ing  were  the  said  Henry ^  John^  William^  and  George^  and  the  said 
CharleSy  known  by  the  name  of  CharleB  Watkineon  Arkinstattj  and 
the  said  Margaret^  known  as  Margaret  Brookshaw  Arkinstallj-*' 
that  Margaret  had  been  born  since  the  appointment  of  the  24th  of 
November,  1804, — ^that  both  Charles  and  Margaret  were  infants, 
— and  that  Elizabeth  WTiattoUj  being  very  anxious  and  desirous 
that  thej  should  be  provided  for  in  equal  proportions,  as  far  as  the 
same  was  possible,  in  the  event  of  her  death,  the  said  Mizabeth 
Whatton  in  pursuance  of  her  said  powers,  and  in  performance  of 
of  her  agreement  to  that  effect  thereinbefore  recited,  and  in  conisid- 
oration  of  her  natural  love  and  affection  for  her  said  infant  children, 
CJuxrUt  and  Margaret^  and  for  their  advancement  in  the  world, 
revoked  and  made  void  so  much  of  the  indenture  of  the  28th  of 
November*  1804,  as  related  to  one  moietj  of  the  4,200Z.  stock,  and 
assigned  all  her  (the  said  Elizabeth  WhattorCi)  reversionary  right 
and  interest  in  the  said  4,2002.  stock  (subject  to  her  life  estate  there- 
on) unto  the  said  CharleB  Watkinson  Arkinstallj  and  Margaret 
Brookshaw  Arkinstall,  their  executors,  administrators,  and  assigns, 
equally  between  them,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint- tenants  ;  and,  in  case  either  of  them  should 
die  during  his  or  her  minority  without  leaving  lawful 
issue,  *then  the  share  of  him  or  her  so  dying  to  go  to  [  *278  ] 
the  survivor  of  them,  his  or  her  executors,  &c.,  abso- 
lutely. 

Charles  f¥(Uhinson  Arkinstall  died  in  1819,  an  infant,  and  un- 
married. The  Plaintiff,  Margaret  Brookshaw  Arkinstallj  inter- 
married with  the  Plaintiff  Dover,  in  1826.  Ulizabeth  Whatton, 
their  mother,  died  in  April,  1839. 

The  bill  was  filed  in  October,  1839,  by  the  said  Margaret  Brook- 
shaw and  her  husband,  and  their  trustees, — their  interest  in  the  fund 
having  been  settled  on  marriage, — praying  a  declaration  that  the 
Plaintifis  were  entitled,  under  the  indenture  of  the  2nd  of  April, 
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1813,  to  the  4,2001.  stock,  and  the  dindends  sineo  tto  ddftth  of 
Mzabeth  WkatUm. 

At  the  hearing, 

Mr.  Temple  and  Mr.  HoySj  for  the  Flaintifi,  subtnitted,  first, 
that,  under  the  original  deed,  giving  Elizaheih  Whatton  the  power 
of  appointment,  it  was  competent  to  her  to  appoint  the  fond  to  any 
person  whomsoever,  and  that  the  power  of  revocation,  which  she 
reserved  on  executing  that  power,  ought,  as  to  the  moiety  to  which 
it  extended,  to  be  construed  as  resendng  all  her  previous  powers,— 
or,  if  the  latter  construction  was  excluded,  and  the  power  confined 
to  a  revocation  in  favour  of  after-born  children,  the  meaning  of  the 
word  ^'  children''  should  be  ascertained  by  reference  to  the  deed 
containing  the  reservation,  in  which  the  appointment  was  made  in 
favour  of  one  who  was  her  illegitimate  child.    They  contended, 

also,  that  the  difficulty  in  supporting  a  limitation  to  a 
[  •279  ]   bastard  arose,  not  from  the  policy  of  the  law,  but  from 

the  uncertdnty  of  description  (a) :  and  that  wherevef 
the  description  of  the  party  exclusively,  and  of  necessity,  applied 
to  the  person  intended  to  take,  illegitimacy  was  no  objection.  Ille- 
gftimate  children  could  not  take  in  competition  with  legitimate,  fbr  thd 
disposition  was  effectual  without  resorting  to  the  former.  In  this 
case,  there  was  no  competition  in  construction  between  legitimate 
and  illegitimate  children  ;  and  the  description  of  the  persons  to  take 
under  the  appointment, — the  after-born  children  of  a  woman, — a£ 
forded  a  perfect  certainty  of  description.  The  distinction  in  this 
respect  between  such  children  of  a  woman,  and  of  a  man,  was  notic- 
ed in  many  cases.  In  BhdweU  v.  Sdioards  (i),  it  is  said  ^^  the 
bastard  of  a  feme  is  certainly  known  to  be  her  issue.''  In  Earle  v. 
Wihon  (c),  Sir  Tf.  Grant  said,  "  If  the  bequest  had  been  to  the 
natural  child,  of  which  the  particular  woman  was  enceinte,  without 
reference  to  any  person  as  the  father,  there  would  be  no  uncertainty 

(a)  See  Go.  lit  8.  b.«  n.  1  ^-"Itisiiotthe  &et  (for  that  the  law  will  Dothiqidre 
into,)  but  the  reputation  of  the  fact  which  entitles  them."  2  Jannaa  on  Willi,  eh. 
ai,  p.  129 ;  1  Yes.  &  B.  462. 

(6)  Cro.  El.  509,  (c)  17  Vet.  M2. 
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in  that  bequest,  and  probably  it  irould  be  held  good."  Lord  JSldan 
observed,  in  WUkisuon  v.  Adam  (a)  ^  ^^  I  koow  no  law  against  de- 
Tisiog  to  the  children  of  a  woman,  whether  nSitural  or  not ;  as  that 
creates  no  nncertaintj.  The  difficulty  arises  upon  a  devise  to  the 
children  of  a  particular  man  by  a  woman,  to  whom  he  is  not  mar- 
ried." And  the  same  Judge,  in  Qardm  v.  Chrdan  (i),  repeats, 
where  ^^  the  gift  is  only  to  tixe  child  of  a  woman,  tbece  can  be  no 
uncertamty, — ^no  fact  to  be  tried ;  and  then  arises  the  question, 
whether,  by  the  policy  of  the  law,  such  a  child  is  absolutely  preclud- 
ed from  taking  under  any  description  whatever."  Lord 
Idfndhurtt  also  distinguishes  the  cases  of  the  father  ''and  [  *280  } 
mother,  in  Mortimer  v.  Wut  (0)  \  remarking  that  it  was 
dear  ^*  that  a  bequest  to  unborn  illegidmate  children,  d  escribing 
them  by  reference  to  the  /odUr,  would  be  altogether  invalid." 
They  referred  also  to  Dawson  v.  Dwton  (d)  ;  BagUy  v.  SneJham 
(e)  ;  Btaehoroft  v.  Beacherqft  (^) ;  JExparU  EayeockQC).  And 
ihey  added,  that  the  appointees  being  the  children  of  a  married 
w(»nan,  would  be»  prima  feu^ie,  assumed  to  be  legitimate  until  the 
*  contrary  was  shown. 

Mr.  Boupdl,  Mr.  Anderdon^  Mr.  Zovatj  Mr.  Woody  Mr.  Bagshawe^ 
and  Mr.  Bluntj  appeared  for  several  parties  claiming  the  funds, 
either  under  other  alleged  appointments,  or  in  default  of  appointment. 

Mr.  Speneej  for  the  representative  of  the  surviving  trostee  of  the 
firnd. 


VlOB^HANOBU.OR : — 

The  biU,  in  effect,  alleges,  and  it  is  admitted  that  the  Plaintiff 
Margaretj  m  whose  favour  the  appointment  was  attempted  to  be 
made,  and  CfharUa^  who  is  mnce  dead,  wejre  both  ille^timate.  No 
issue  is  tendered  as  to  that  £ftct.    And,  indeed,  whatever  the  law 

(a)  1  Ves.  k  B.  i4«.  (6)  1  Mer.  151. 

(e)  a  Bnfls.  375.  {d)  6  Madd.  992. 

(«)  1  8.  ft  St.  TS.  ip)  1  Midd.  4S0. 
(4)  a  R«M»  lU, 
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may  formerly  have  beeD,  the  cases  in  which  the  qaestion  of  adalterioe 
bastardy  has  arisen  shew,  that,  where  the  hnsband  and  wife  are  in 
such  circumstances  that  all  presumption  of  access  is  rebutted,  the 
children  will  be  regarded  as  illegitimate. 

It  has  been  insisted,  in  argument,  that  the  after-bom 
[  *281  ]  illegitimate  of  a  woman  are  capable  of  taking  from  'their 

motiier  an  interest,  in  the  character  of  children,  in  cases 
where  such  children  of  a  man  could  not  take  any  interest  in  that 
character.  What  the  decision  ought  to  be  in  a  case  where  that 
argument  applies,  I  am  not  called  upon  to  give  any  opinion ;  but  if 
I  wanted  authorities  to  shew  that,  with  reference  to  the  children  of 
females  as  well  as  those  of  npiles,  the  word  *^  chUd,"  uncontrolled 
by  the  facts,  and  unexplained  by  the  context  of  the  deed  or  will, 
must  have  its  primary  and  legal  meaning,  I  should  have  no  difficulty 
in  finding  them.  The  cases  of  Wtlkinian  v.  Adam  and  Mortimer  v. 
We$t  leave  no  doubt  that  the  opinons  of  the  learned  Judge  before 
whom  those  cases  were  argued  was  against  the  proposition,  that  even 
an  after-born  illegitimate  child  of  a  female  can  take  under  the  simple 
description  of  a  child  of  that  person. 

The  original  power  of  appointment,  vested  in  Mizabeth  Wkattotij 
would  have  enabled  her  to  appoint  to  any  children,  whether  illegiti* 
mate  or  not,  if  it  was  exercised  in  a  form  that  the  law  could  support. 
By  the  deed  of  the  28th  of  November,  1804,  the  whole  fund  was 
appointed  to  Cfharle$j  reserving  a  power  of  revocation  as  to  one  moiety 
^^  in  favour  of  any  after-born  child  or  children  the  said  JEUzabeth 
Whattan  might  have  born  of  her  body,  but  not  otherwise."  Uliza- 
beth  Whattan  does  not  in  this  deed  speak  of  Charles  as  being  her 
son,  either  legitimate  or  illegitimate,  but  simply  describes  him  by  his 
reputed  name.  There  is  nothing  whatever,  so  far  as  I  can  discover, 
from  which  any  light  can  be  thrown  upon  the  sense  in  which  she 
intended  to  use  the  word  ^^  child."  If  she  had  there  described 
Charles  as  her  child,  perhaps  an  argument  might  have  arisen, 
whether  the  word  '^  child,"  employed  afterwards,  was  not  used  in 

the  same  sense.  I  do  not  say  that  it  would  have  affected 
[  '*282  ]  the  case.    The  word  ^^  child"  *has  often  been  construed 

in  two  different  senses  in  the  same  instmrnent.    If  a  gift 
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were  made  to  Qie  chUdren  of  A.  now  living, — if  A.  had  none  but 
illegitimate  children,  and  they  had  acquired  by  reputation  the 
character  of  his  children, — they  would,  no  doubt,  take  under  the 
gift ;  and  a  bequest  by  the  same  will  to  the  after-born  children  of 
A.  would  be  satisfied  by  construing  the  word  "child"  in  its  proper 
sense,  and  in  the  latter  bequest  illegitimate  children  would  take  no 
interest.  Fraser  v.  Pigott  (a)  is  not  the  only  decision  on  that  point. 
In  the  argument  of  this  case,  I  have  called  on  the  counsel  for  the 
Plaintifl^  to  shew  me  that  I  have  any  right  to  suppose  that  other 
than  legitimato  after-bom  children  were  intended.  It  does  not 
appear  to  me  that  the  words  "  born  of  her  body,  but  not  otherwise," 
add  any  thing  to  the  effect  of  the  word  "  child."  They  leave  the 
legal  interpretation  uncontrolled.  The  cases  of  Oartright  v.  Vauh 
^^  (*)»  Gto^rty  V.  Davit  (c),  Vra%er  v.  Pigott^  Wilkinson  v. 
Adam  (d),  Swrim  v.  Kentysrly  («),  Harris  ¥.  Llogd  (^),  Mortimer 
V.  West  (hy^  SLThi  Bagiey  V.  MoUard(%^,2ll  ieciie  that  the  word 
^^  child,"  taken  simplieiter,  means  a  legitimate  child  only,  unless 
there  are  any  words  by  which  that  sense  may  be  controlled,  or  any 
thing  in  the  context  shewing  that  the  word  is  intended  to  be  used  in 
a  secondary  sense,  or  some  extrinsic  facts  and  circumstances,  which 
shew  that  the  word  "  child"  could  not  have  been  used  in  its  only 
I»roper  sense.  [1]     In  this  case,  it  does  not  appear  to  me  that  there 

(o)  1  Tou.  854.  (6)  6  Vei.  690. 

(e)  6  Ves.  48.  {d}  1  Yes.  ft  Bea.  465. 

(e)  1  Yes.  &  Bea.  469.  ig)  1  T.  ft  B.  810. 

(A)  8  Ruse.  870.  (t)  1  Boss,  k,  Mjl.  686. 

[1]  In  the  ooDfltraction  of  a  will  the  word  "  chiidrea*'  ia  its  primary  and  ordinary 
•eoM,  means  the  immediate  legitimate  descendants  of  the  person  named  ;  and  where 
there  is  nothing  to  show  that  the  testator  intended  to  nse  it  in  a  different  sense,  it  wiU 
not  be  held  to  indode  iUegitimaU  offspring,  or  step  children,  or  children  by  marriage 
only,  grand-children,  or  more  remote  descendants.  Cromer  v.  Pinckney,  8  Barbour  Ch. 
R.  466  ;  Hone  v.  Van  Shaick,  8  Barbour  Ch.  R.  488  ;  Collins  v.  Hoxie,  9  Paige  Ch. 
R.  81  ;  Mowat  v.  Carow,  7  Paige  Ch.  R.  828  ;  Radcliffe  v.  Bnckley,  10  Yesey  185. 
The  Earl  of  Oxford  v.  Churchill,  8  Vesey  &  Beam.  69.  Gardner  v.  Heyer,  2  Paige  R. 
11.  Although  vnder  a  bequest  to  children,  grand>children  are  not  entitled  except  from 
neoesnty.  Bat  if  the  will  would  be  otherwise  inoperative,  or  where  there  are  other 
words,  such  as  arise,  from  which  it  clearly  appears  that  the  word  "  children'*  was  not 

Vot.  IL  32 
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is  anything  on  the  face  of  the  instrument  to  di?ert  the  expression 

from  its  proper  meaning. 
[  *28S  ]       *0n  the  controlling  effect  of  extrinsic  circumstances 

upon  the  instrument,  I  may  refer  to  the  case  of  ChUt  v. 
Shelley  (a),  where  a  testatrix  directed  that  the  residue  of  her  estate 
would  be  divided  amongst  certain  classes  of  persons  mentioned  in 
her  will,  and  added,  ^'  amongst  whom  I  include  the  children  of  the 
late  Mary  Qladman.^*  Marg  Gladman  was  then  dead,  having  left 
two  children  only,— one  legitimate,  and  the  other  illegitimate, — so 
that  the  plural  term  ^'  children"  could  not  be  satisfied  by  giving  the 
property  to  the  single  legitimate  child ;  and  Sir  John  Leach  held, 

(a)  Bollg,  27th  January,  1881,  See  a  note  of  GUI  y.  ShdUif,  in  Wigram's  Ex- 
amination of  the  Boles  of  Law  on  the  Admission  of  Extrinsic  Eyidence,  &c.,  p.  44, 
par.  65,  ed,  3. 

used  in  the  proper  sense,  in  a  more  extensive  sense  grand-children  will  be  incloded. 
Aaddiff  v.  Backley,  10  Ves.  R.  196.  See  also  Royle  v.  Hamilton,  4  Vesey,  4S7. 
Where  there  is  a  total  want  of  persons  answering  the  description  in  the  will,  others  who 
do  not  so  completely  answer  it  may  be  let  in  ;  and  in  snch  eases  grand-children  may 
•be  let  in  onder  a  liberal  constractiun  of  the  word  children,  bat  not  if  there  are  children. 
The  Earl  of  Oxford  v.  Chnrchill,  3  Ves.  &  Beam.  69.  See  also  Reeves  o.  Brymer,  4 
Ves.  R.  692.  Crooke  v,  Brookeing»  2  Vernon,  106.  Henry  v.  Dillon,  Ambl.  608. 
Chancellor  Walworth  in  Gardner  v.  Heyer,  2  Paige  Ch.  R.  11,  laid  down  the  role,  that 
if  the  testator  had  children,  parol  evidence  conld  not  be  admitted  to  show  that  a  differ- 
ent class  of  persons  were  intended.  Bat  that  it  was  always  proper  to  look  into  circom- 
stances  dehors  the  will  to  ascertain  whether  there  were  any  persons  answering  the 
description  of  the  legatees  in  accordance  with  the  will,  and  if  there  were  no  soch  pw- 
sons,  then  the  sitoation  of  the  testator's  family  might  be  proven  to  enable  the  coart 
to  ascertain  the  persons  intended  by  the  testator  as  the  objects  of  his  bounty.  In  the 
case  last  cited,  the  testator  had  never  been  married,  bot  lived  and  co-habited  with  M. 
S.  in  a  honse  provided  and  famished  by  him,  and  while  so  living  had  by  her  four  illegi- 
timate natoral  children,  one  son  called  John,  and  three  daughters  who  were  with  hia 
knowledge  and  consent  baptized  by  his  name,  and  were  edocated  and  acknowledged 
by  him  as  children,  and  who  were  the  only  persons  ever  recognized  by  him  as  children. 
By  his  will  he  gave  his  <*  son"  John  $10,000,  payable  when  he  arrived  at  24  years  of 
age^  and  to  each  of  his  danghters  $8000,  payable  at  21  ;  and  directed  bis  ezecntors  to 
pay  M.  S.  $66  qoarterly  daring  her  life,  if  she  remained  onmarried  and  had  no  more 
children.  It  was  held  that  this  was  a  sufficient  description  of  the  testator's  natural 
children  by  M.  S.,  as  the  legatee  intended,  and  they  were  entitled  to  take  under  the 
will.  The  decision  was  placed  upon  the  ground  that  the  testator  coutd  not  have  in- 
cluded legitimate  children  which  he  mig}it  have  by  a  future  marriage  ;  for  all  of  the 
objects  of  his  bounty  was  described  as  his  son  John,  and  the  others  as  bis  danghteis. 
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that  both  of  the  children  were  entitled.  The  express  ground  was, 
that  the  words  were  not  capable  of  being  satisfied  without  a  departure 
from  their  primary  sense.  In  Pocock  v.  BisJiop  of  Lincoln  (a),  a 
that,  father  seised  in  fee  of  a  perpetual  advowson  devised  it  to  his  soni 
who,  at  that  time,  was  the  incumbent  of  the  living:  there  it  was  argued 
that,  inasmuch  as  the  devisee  had  a  life  interest  at  the  time  in  the  sub- 
ject of  the  devise,  unless  the  words  "  perpetual  advowson"  were  con- 
strued to  carry  more  than  a  life  interest,  he  took  nothing  by  the  devise. 
There  could  scarcely  be  a  stronger  case  for  implication.  The  Court 
however,  refused  to  enlarge  the  meaning  of  the  words,  upon  this 
ground, — that,  if  the  incumbent  resigned  the  living,  or  accepted 
preferment,  or  in  certain  other  possible  events,  the  devise  would  give 
the  right  of  presentation  to  the  living,  and,  therefore,  in  such  possible 
event,  the  words  might  have  some  operation,  without  departing  from 
their  proper  sense.  In  Doe  d.  Oxenden  v.  Chichester  (&),  a 
testator  devised  his  estate  of  ^^Ashton"  to  Ozenden.  It 
was  'proved  that  the  testator  had  an  estate,  which  he  used  [  *284  ] 
to  call  his  "  Aihton  estate,"  the  accounts  relating  to  which 
were  kept  under  that  name,  though  a  small  portion  only  of  the 
estate  was  locally  situated  at  Aahton;  and  the  Court  said,  that  the 
words,  strictly  interpreted,  meant  the  small  portion  of  the  estate 
which  was  locally  situated  at  Ashton;  and  though,  from  the  evidence 
tendered,  there  was  no  more  doubt  of  his  intention  to  devise  the 
whole  estate  than  if  he  had  used  the  most  unequivocal  words  to  that 
effect,  yet  they  said  the  rule  was  infle^ble,  that,  if  the  words,  strictly 
interpreted,  had  a  sensible  operation,  their  meaning  ought  not  to  be 
departed  from.  So,  in  Doe  d.  WesUake  v.  Weetl/xke  (e),  a  devise 
of  an  estate  to  ^^  Matthew  Westlake^  my  brother,  and  unto  Simon 
Westldkey  my  brother's  son," — ^the  testator  had  three  brothers,  each 
of  whom  had  a  son,  named  Simon^ — and  evidence  was  tendered  to 
prove  that  the  testator  meant  Simony  the  son  of  his  brother  Richard; 
and  the  Court  received  the  evidence.  Upon  a  motion  for  a  new 
trial,  it  was  held,  that,  in  strict  construction,  the  Simon  who  was 
meant  must  be  the  son  of  MaOheufy  the  brother,  who  was  previously 

(a)  3  Brod.  A  Bing.  37.  (6)  4  Dow»  6i ;  &  C.  8  Taont  147. 

(c)  Stat  7  Will.  4  &  1  Vict,  c  26,  8.  87. 
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mentioned, — ^the  last  antecedent  in  the  will ;  and  the  evidence  which 
the  Court  below  had  received  was  rejected. 

The  strongest  cases  upon  this  point  are  those  which  relate  to  pow- 
ers. Before  the  late  Statute  of  Wills  (a)  came  into  operation,  it  had 
repeatedly  been  decided,  that,  under  a  devise  of  ^^  my  real  estate," 
property  of  the  testator  subject  to  a  power  would  pass,  if  he  had  no 
real  estate  which  would  satisfy  the  devise ;  and  that  if  there  were 
any  real  estate  belonging  to  the  testator  upon  which  the 
[  •286  ]  wiU  could  operate,  it  was  otherwise.  •Bat  a  bequest  of 
<<  all  my  personal  estate'*  was  never  held  to  pass  property 
over  which  the  testator  had  only  a  power  of  appointment,  because, 
as  the  will  would  pass  after-acquired  personal  estate,  the  words  might 
possibly  have  a  sensible  construction,  without  departing  from  their 
strict  and  primary  meaning.  The  rule  undoubtedly  is,  to  ascertain, 
in  the  first  place,  whether  the  words  can,  with  reference  to  the  facts, 
have  a  sensible  operation  in  their  primary  sense ;  and  they  must  be 
construed  in  the  primary  sense,  if  the  facts  do  not  exclude  it.[l] 

Suppose  that,  in  the  case  before  the  Court,  Mizabeth  Whatlon 
had  afterwards  married  again,  and  had  had  a  family  of  legitimate 
children, — is  it  possible  to  say  that  an  illegitimate  child  would  have 
been  within  the  power?  There  is,  in  fact,  nothing  to  shew  that  the 
parties  did  not  look  to  that  event.  The  bill  must,  therefore,  be 
dismissed. 


^H^^^^t  m  I 


[  ^286  ]  •Pbarcb  v.  Cbbswick. 

1843  :  2dn),  24th,  and  Slat  Jonaary. 

A  banking  company,  in  acknowledgement  of  monies  deposited  with  them  by  11. 
gave  him  two  acoonntable  receipts  for  100/.  each,  on  which,  according  to  the 
conrse  of  dealing,  interest  would  be  paid.  H.  died  ;  and  pending  a  contest  for 
the  administration  of  his  estate,  the  receipts  came  into  the  possessicn  of  a  stran- 
ger, who  frandnlently  obtained  payment  from  the  bank,  and  the  receipts  were 
retomed  to  the  bank,  and  cancelled  i—Held,  that  the  administrator  of  H.  might 

(a)  4  B.  4i  A.  67. 

[1]  See  note  to  ante,  p.  272. 
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rafltain  a  smt  in  eqnity  agnintt  the  bonking  company  fbr  payment  of  the  ram  for 
which  the  receipts  were  given. 

The  necessity,  arising  from  the  natare  of  a  transaction,  to  sue  in  equity  for  discove- 
ry, is  a  material  circumstance  to  be  regarded  in  considering  the  jurisdiction  of  the 
Court  to  give  relief  in  the  same  case ;  bat  the  necessity  of  coming  into  equity  for 
diicovexy  does  not  necessarily  carry  with  it  the  right  to  relief. 

Where,  on  a  bill  for  relief  by  a  Plaintiff  having  a  legal  demand, — if  the  court  of 
equity  had  refused  its  aid,  the  Plaintiff  would  have  been  compelled  to  try  his  right 
at  law,  whilst  documents  constituting  evidence  of  his  right  were  in  the  posses- 
sion of  the  Defendant,  the  Court,  in  order  to  determime  the  title  of  the  Plaintiff 
to  the  possession  of  the  documents,  being  obliged  to  enter  into  the  legal  question, 
will  entertain  the  whole  case,  and  give  the  Plaintiff  the  same  relief  as  he  would 
have  had  at  law  [1] 

Geokge  Hubst  was  a  creditor  of  the  Sheffield  and  Botheram 
Banking  Company  in  the  sam  of  2002.,  for  which  he  had  taken  two 
receipts,  described  in  the  bill  as  accountable  receipts,  numbered  721 
and  722,  in  the  following  form  : — 

«'  No.  721.     Sheffield  and  Botheram  Bank, 

Sheffieldj  August  18, 1837. 
'^  Received  of  Mr.  George  Hurst  the  sum  of  one  hundred  pounds, 
to  be  accounted  for. 
*^  For  the  Sfteffield  and  Rotheram  Banking  Company, 
XIOO.  "  W.  Broumy 

The  course  of  dealing,  so  long  as  the  deposits  on  such  instruments 
continued,  was,  that  the  parties  to  whom  they  were  given  returned 
them  to  the  bank  once  in  the  year  to  be  cancelled,  when  they  were 
then  paid,  or  allowed  the  interest  for  a  past  year,  and  took  other  re« 
ceipts  in  place  of  those  which  were  delivered  up. 

George  Hunt  died  on  the  21st  of  January,  1888,  having  by  his 

[1]  Where  the  Court  gets  jurisdiction  of  a  case  for  one  purpose,  and  when  in  soeh 
eases  it  wilt  entertain  the  whole  case  and  administer  full  relief,  See  Glen  et  al.  v. 
Fowler,  8  Gill.  &  John.  840.  Crane  v.  Bunnell,  et  al,  10  Paige,  883.  Bradlej  v.  Bos- 
ley,  1  Barbour  Ch.  R.  125.  Pratt  v.  Northam,  5  Mason,  105 ;  Annstrong  v.  Gilohristt 
%  John.  Cases,  424.  Marlin  v.  Dryden,  1  Gilman  R.  187.  Rathbone  v.  Warren,  10 
John.  R.  587,  596.  Chichester  v.  Vaas,  1  Mumf.  98.  King  v.  Baldwin,  17  John.  R. 
S84.  Le  Boy  v.  Veeder,  1  John.  Cases  417.  Hepburn  v.  Dundass,  1  Wheat  179. 
Ludlow  V.  Simonds,  2  Caines'  Cases,  88, 51, 52.  Isbam  v,  Gilbert,  8  Conn.  R.  166. 
Middlefown  Bank  v.  Russell,  8  Conn.  R.  189.    Russell  v.  Oark's  Ei'rs.  7  Craneb,  69. 


(' 
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will  bequeathed  the  greater  part  of  his  property  to  the  Plaintiff. 
Tbe  will  was  disputed  by  a  nephew  of  the  testator,  also  named 
George  Rursty  and  by  William  ffurgtj  the  half-brother  of 
[  •287  ]  the  testator.  On  •the  25th  of  January,  after  attending 
the  funeral,  WiUiam  Hurst  went  to  the  bank  and  desired 
Mr.  Browuy  the  clerk  who  signed  the  receipts,  not  to  pay  the  money 
mentioned  in  the  receipts  to  any  person  "  until  the  heir  or  right  own. 
er  should  be  known."  Of  this  communication,  which  was  verbal, 
and  did  not  proceed  from  any  then  having  authority  to  interpose^ 
the  bank  appeared  to  have  taken  no  notice. 

Tbe  receipts,  by  means  which  did  not  appear,  came  to  the  posses- 
sion of  George  Hurst^  the  nephew.      On  the  1st  of  February, 
George  Surat^  the  nephew,  produced  the  receipts  to  Hyrej  an  inn- 
keeper at   Worksop^  and  Uyre  presented  them  for  payment  at  the 
Worksop  branch  of  the  Nottinghamshire  Bank,  where  he  was  told 
by  a  clerk  of  the  bank  that  if  the  receipts  were  endorsed  by  George 
Hurst  they  would  cash  them.     Eyre  then  took  the  receipts  to 
George  Hurst^  the  nephew,  who  endorsed  them  with  the   name 
<*  George  Hurst ;"  and  on  Hyre  presenting  them  to  the  Worksop 
Bank  the  second  time,  so  endorsed,  the  Worksop  Bank  not  being 
aware  that  there  were  two  persons  named  George  Hurstj  or  that  the 
George  Hurst  to  whom  the  receipts  bad  belonged  was  dead,  paid 
Hgre  the  200Z.  and  took  the  receipts.     On  the  Srd  of  February  the 
amount  of  the  receipts  so  paid  was  in  the  course  of  business  charged 
by  the  Nottinghamshire  Bank  to  their  London  bankers,  to  whom 
they  were  remitted ;  and  on  the  5th  of  Februray,  the  same  London 
bankers  were  directed  by  the  Sheffield  ond  Rotheram  Bank  to  give 
the  Nottinghamshire  Bank  credit  for  the  amount  paid,  and  the  re- 
ceipts were  delivered  up  to  the  Sheffield  and  Botheram  Bank,  and 
cancelled,  by  tearing  off  the  signature  at  the  foot. 

On  the  8th  of  February,  1838,  the  solicitor  of  WtUiam  Hurst 
applied  to  the  Sheffield  and  Botheram  Bank  on  the  sub- 
[  ^288  ]  ject  •of  the  receipts,  informing  them  of  the  death  of  the  tes- 
tator, and  of  the  claim  of  WiUiam  Bursty  when  he  was  told 
that  the  receipts  had  been  presented  and  paid  through  the  NoUing- 
hamshire  Bank. 
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The  proof  of  the  will  was  contested  in  the  Ecclesiastical  Court, 
and  sentence  was  not  prononnced  in  its  favoar  until  NoTember, 
1839.  Letters  of  administration,  with  the  will  annexed,  were  grants 
ed  to  the  plaintiff  on  the  21  st  of  November,  1839. 

The  bill  which  was  filed  against  the  director  and  public  officer  of 
the  Sheffield  and  Eotheram  Banking  Company  stated  the  debt  due 
to  the  testator,  and  that  it  had  not  been  paid  to  any  person  legally 
entitled  to  receive  it,  and  that  the  receipts  had  come  into  the  pos. 
session  of  the  Sheffield  and  Rotheram  Banking  Company,  and  pray< 
ed  that  they  might  be  compelled  to  give  full,  true,  and  complete 
information  respecting  the  said  debt,  and  that  an  account  might  be 
taken  of  the  prmcipal  sums  of  money  due  from  the  company  to  the 
testator  at  the  time  of  his  decease  on  the  said  two  accountable  re- 
ceipts, together  with  interest  thereon  after  the  rate  they  respective, 
ly  carried,  up  to  the  time  the  Plaintiff  requested  payment  thereof  to 
be  made  to  him,  and  interest  thereon  at  four  per  cent,  per  annum 
from  the  time  when  the  Plaintiff  requested  payment  thereof,  and 
that  the  Banking  Company  might  be  decreed  to  pay  to  the  Plaintiff, 
as  the  legal  personal  representative  of  the  testator,  what  upon  tak- 
ing such  account,  should  appear  to  be  due  from  them,  the  Plaintiff 
offering,  out  of  the  assets  of  the  testator  received  by  him,  to  pay 
what,  if  anything,  should  appear  to  be  due  from  the  testator  to  the 
Banking  Company,  on  taking  such  accounts ;  and  that  for  the  purpo- 
ses aforesaid,  all  proper  and  necessary  directions  might 
be  given  and  orders  made :  or  that  if  the  Court  ^should  [  289  ] 
be  o^opinion  that  the  Plaintiff  was  not  entitled  to  such  relief 
aforesaid,  then  that  the  Banking  Company  might  be  decreed  to  de- 
liver up  to  Plaintiff,  as  the  legal  personal  representative  of  the  tes- 
tator, the  said  two  accountable  receipts,  numbered  721  and  722  re- 
spectively, and  that  they  might  be  restrained  by  injunction  from 
parting  with  or  destroying  or  defacing  the  same. 

The  answer  admitted  the  facts,  as  above  stated,  but  submitted,  that 
in  the  course  of  business  the  sums  in  respect  of  which  receipts  of  this 
description  were  given  were  paid  to  any  bank,  or  any  person  of  re- 
spectability who  presented  the  same  for  payment,  and  that  the  De- 
fendants had  pud  the  amount  of  the  receipts  in  question,  according 
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to  their  custom  in  such  cases,  and  that  thej  were  justified  iu  so  doing. 
They  submitted  that  the  Plaintiff  had  no  title  to  sue  in  equity,  and 
that  the  case  was  within  the  exclusive  jurisdiction  of  the  courts  of 
law,  and  clsumed  the  same  benefit  of  the  objection  as  if  they  had  de- 
murred to  the  bill. 

Mr.  Tinney  and  Mr.  RomiUyj  for  the  Plaintiff,  in  support  of  the 
argument,  that  the  possession  of  the  accountable  receipts  by  the  De- 
fendaQts  entitled  the  Plaintiff  to  sustain  the  suit  in  equity,  either  to 
the  whole  extent  of  the  relief  sought,  or  at  least  to  the  extent  of  or- 
dering the  receipts  to  be  delivered  up,  or  others  given  to  the  Plaintiff, 
that  he  might  be  plaoed  in  the  same  situation  as  he  would  have  been 
if  they  had  not  been  abstracted  from  him,  cited  RyU  v*  Haggit(jai) 

and  the  note  of  a  case  in  Maddoek^a  Treatise  on  Ohcmr 
[  ^290  '\cery,  p.  269,  ed.  3  (6).    In  The  Oorporaidan  of*  Carlisle 

V.  Wilson  (c),  Lord  Mdon  f^ii  that  an  account  could  net 
be  decreed  in  every  case  where  assumpsit  would  lie«  but  that  the  Court 
g»ve  that  relief  where  the  subject  could  not  be  so  well  investigated  by 
the  action  :  Barker  v.  Dade  (rf).  In  Bedford  v.  Beckford  («),  ci- 
ted in  Hovey  v.  Blakeman  (^),  the  Court  decreed  the  delivery  up  of 
bilh  of  lading  at  the  suit  of  the  party  legally  entitled  to  the  estates 
of  which  the  goods  comprised  in  the  bills  of  kbding  were  the  produce. 
Mr.  Walker  and  Mr.  Tillotson^  for  the  Defendants,  contended,  firsts 
that  the  Plawtiff  had  no  title  at  law  to  recover  the  money  in  respect 
of  which  the  receipt  had  been  given.  The  Defendants  had  paid  the 
debt,  on  the  presentation  of  the  instrument,  in  the  ordinary  course  of 

(a)  IJ.&W.  234. 

(6)  Mr.  JET.  Jeremy^  the  learned  editor  of  this  portion  of  the  third  edition  of  Mr. 
Maddock^s  jTVoUise,  on  being  commnnicated  with  on  the  sabject  of  this  note,  stated 
that  it  was  found  in  th^  MS.  of  Mr.  Maddocky  and  that  it  was  probably  a  note  taken 
by  him  in  Court.  It  is  as  follows : — ^*  In  another  case,  a  person  had,  at  different 
times,  deposited  seyeral  sums  of  money  with  a  banker,  who  gave  acknowledgmenls 
of  the  receipt  of  the  money  as  paid,  and  afterwards,  on  some  pretence,  obtained  the 
receipts,  and  then  refused  to  pay  the  money.  A  bill  was  filed  for  a  discovery  of  the 
monies  so  received,  and  payment  of  the  same;  and  Vice- Chancellor  LecuA  decreed 
in  favour  of  the  plaintiff,  though  it  was  objected  that  a  diioovery  only  wasneoessary, 
and  that  the  plaintiff  might  then  proceed  at  law.*' 

(c)  13  Ves.  279.  (rf)  6  Ves.  686. 

(6)  4  Bro.  P.  C.41,'Toml.  ed.  (g)  4  Ves.  609. 
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their  buaiiiess.    Every  perapo  dealiDg  with  the  bank  most  be  assume^ 
to  know  the  custom  of  the  concern,  and  is  liable  to  be  affected  by  any 
act  done  in  conformity  with  that  understood  custom,  although  it  might 
be  prejudicial  to  him.     Secondly,  the  object  of  the  suit  is  to  compel 
the  Defendants  to  pay  a  second  time  a  debt  which  they  have  already 
bon&  fide  paid — a  payment  which,  even  if  made  in  error,  was  owing 
as  much  to  the  Plaintiff  having  permitted  the  instruments 
to  be  out  of  his  possession,  and  thus  misled  the  Defend-    [  *291  ] 
ants,  as  to  any  *want  of  caution  in  them :    it  is  therefore 
not  a  case  for  the  interference  of  a  court  of  equity  on  the  ground  of 
hardship,  the  hardship  being.at  least  equal.    Thirdly,  whatever  right 
the  Plaintiff  may  have  is  simply  at  law.     There  is  no  case  for  chang- 
ing the  jurisdiction.    The  attempt  is  made  on  several  pretences.    1. 
The  account :  but  there  is  no  account  to  be  taken  ;  these  receipts  do 
not  even  entitle  the  bolder  to  interest ;  and  if  they  did,  it  is  no  more 
a  case  for  an  account  than  any  debt  upon  a  promissory  npte  or  bill  of 
exchange  would  be.    The  items  are  all  on  one  side ;  Bowles  v.  Orr 
(a).     2.  Being  entitled  to  discovery,  the  Plaintiff  insists  that  the 
Court  will  go  on  and  give  relief.  If  it  were  so,  there  would  be  no  bills 
for  discovery  merely.     8.  The  Defendants  withhold  the  receipts : 
but  they  are  bon&  fide  purchasers  of  the  receipts,  and  psud  for  them 
in  ignorance  of  the  Plaintiff's  claim :  there  is  no  case  of  spoliation  or 
fraud  of  any  kind.    4.  The  suit  is  said  to  be  founded  by  analogy  on 
the  course  which  the  Court  takes  with  reference  to  lost  instruments. 
But  this  is  not  a  case  in  which  profert  is  necessary  at  law,  nor  in 
which  the  Defendants  would  be  entitled  to  any  indemnity,  if  the  Plain- 
tiff recovered  against  them.     The  jurisdiction  of  equity  to  give  relief 
in  cases  of  lost  instruments  rests  upon  a  principle  not  applicable  to  this 
case :   Macartney  v.    Graham  (b)  ;  Hansard  v.   Robinson  (c) ; 
TkrelfaU  v.  Lunt  (^i).    6.  The  Plaintiff  insists  alternatively  that  be 
js  entitled  to  have  the  receipts  delivered  up :  but  this  assumes  the 
whole  question  in  hb  favour.     The  case  of  the  Defendants — a  ques- 
tion of  law— is,  that  the  receipts  have  been  properly  cancelled  ;  if 
so,  the  case  of  the  Plaintiff  fails.     On  the  other  hand,  suppose  the 

(a)   I  Y.  &  Ck>lL  4«4.  («»)  «  Sim.  286. 

(c)  7  B.  A  C.  90.  W  7  Sim.  687. 

Vol.  n.  33 
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eqaity  for  discovery,  is  a  circumstance  to  be  regarded  in  deoiding 
npon  the  distinct  and  independent  qnestion  of  equitaUe  jurisdiction : 
further  than  this,  I  have  not  been  able  to  follow  this  branch  of  the 
PlaintiflTs  argnment. 

A  second  branch  of  the  Plaintiff's  argument  was  founded  upon 
the  well-known  and  undoubted  jurisdiction  of  the  Court  in  the  cases 
of  lost  instruments. 

The  answer  of  Mr.  Walker  to  this  argument  was,  that  the  circum- 
stances upon  which  the  jurisdiction  of  equity  is  founded  in  such  cases 
are  wholly  wanting  here. —  namely,  the  necessity,  in  some  cases,  of 
making  profert  at  law  of  the  lost  instrument, — ^in  others,  of  giving 
the  Defendant  an  indemnity, — in  others  the  spoliation  or  fraudulent 
suppression  of  an  instrument.  And,  certainly,  so  far  as  the  jurisdic- 
tion of  equity  to  give  relief  in  cases  of  lost  instruments  depends  upon 
any  of  such  grounds,  I  have  heard  nothing  from  the  Pbintiff  which 
would  displace  the  force  of  the  argument  against  him. 

It  is  on  the  third  ground  upon  which  the  Plaintiff 
[  •295  ]  •has  rested  his  equity, — the  interest  which  he  has  in 
these  accountable  receipts, — whether  as  the  subject  of 
property,  or  as  evidences  of  his  right  for  the  purposes  of  a  suit, — 
that  I  think  I  cannot  repudiate,  but  am  bound  to  affirm  the  juris- 
diction of  the  Court  in  this  case. 

I  will  first  consider  the  point  apart  from  the  pleadings ;  and  sup- 
pose the  bill  in  this  cause  to  be  a  bill  simply  to  have  the  receipts 
delivered  up,  in  order  that  the  Plaintiff  might  proceed  upon  them 
at  law :  that  would  plainly  be  a  case  for  equitable  relief,  subject  on- 
ly to  a  question  at  the  hearing  as  to  the  mode  in  which  this  Court 
would  try  the  right,— regard  being  had  to  the  consideration,  that  the 
equity  depended  upon  a  purely  legal  question  (a).  The  interest  of 
the  lender  of  the  money  in  the  receipts  would  be  at  once  incontro- 
vertibly  established  by  the  suggestion,  that  he  had  originally  lent 
his  money  upon  the  faith  of  his  holding  a  written  acknowledgement 
of  his  debt  under  the  hand  of  his  debtor :  that  the  possession  by  the 
debtor  of  the  evidence  of  the  Plaintiff's  title  to  which,  by  the  origi- 
nal contract,  the  creditor  was  thus  entitled,  and  that  in  a  cancelled 

(a)  Lord  Rtdadak,  Tr,  PL,  p,  95,  ed.  3,  p.  1 17,  «d.  4. 
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state,  raised,  prima  faoie,  a  case  against  the  creditor,  and  did,  to 
some  extent  at  least,  ^*  prevent  him  from  efFectoally  asserting  in  the 
courts  of  ordinary  jurisdiction  rights  founded  on  principles  acknow- 
edged  by  those  courts  (a)."  If  the  want  of  the  instrument  in  a 
case  like  this  be  not  so  serious  an  impediment  at  law  as  would  be  the 
loss  of  a  bond  or  other  instrument  under  seal,  it  is  still  a  great  bur- 
den upon  the  Plaintiff,  if  he  be  compelled  to  try  his  right  at  such  a 
disadvantage.  That  the  Plaintiff  has  a  most  important  interest  in 
the  possession  of  these  receipts  cannot,  therefore,  be  de* 
nied  or  doubted.  And,  unless  *the  Defendants  can  [  *296  ] 
make  out  that  the  receipts  came  into  their  possession 
under  circumstances  which  have  absolved  them  in  equity  from  their 
original  contract  with,  and  liability  to,  the  Plaintiff  in  respect  of  the 
debt  of  which  those  receipts  are  the  evidence,  I  cannot  but  think 
the  Plaintiff  must  have  an  equity  to  try  in  this  Court  his  legal  right 
to  the  possession  of  the  receipts  of  which  I  now  suppose  him  to  be 
seeking  only  the  possession.  It  can  be  no  conclusive  answer  to 
such  a  bill  to  say  the  right  to  the  receipts  is  purely  a  legal  question. 

The  jurisdiction  of  the  Court  to  investigate  the  title  of  a  Plaintiff 
to  the  possession  of  writings,  is  a  jurisdiction  to  investigate  legal 
rights  ;  and  the  equity  to  a  decree  for  such  relief,  is  more  frequently 
rested  upon  the  legal  right  than  upon  any  other  ground.  If  it  be 
onee  admitted,  that  the  legal  title  to  documents  may  be  investigated 
in  equity,  with  a  -view  to  a  decree  for  giving  possession  of  them, 
the  whole  question  of  jurisdiction  is  given  up.  The  difficulty  which 
a  court  of  equity  may  experience  in  deciding  upon  the  legal  title, 
may  render  it  necessary  to  resort  to  the  ancillary  jurisdiction  of  a 
court  of  law :  but  it  cannot  oust  the  equitable  jurisdiction  of  this 
Court,  or  be  even  a  legitimate  argument  agamst  that  jurisdiction. 

The  only  ^estion  can  be,  whether  the  Court  wUI  itself  try  the 
matter,  or  send  it  to  law  in  the  first  instance,  and  finally  decide  the 
cause  upon  the  equity  reserved  ?  This  part  of  the  case  was  put  by 
Mr.  WMer  in  the  strongest  possible  light  for  tiie  Defendants.  He 
endeavoured  to  shew,-*-and  I  think  succeeded  in  >8hewing,-^that,  in 
order  to  decide  the  legal  right   to  the  possession  of  the  receipts 

(«)  Id.  02,  ed.  3,  p.  1ia,ed.4. 
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(with  a.yiew  even  to  the  prooeedbg  in  an  action  for  the  money  for 
which  they  were  given),  I  must  decide  precisely  the  same  point  as 
if  I  were  trying  the  right  to  the  money  itself.  The  conclusion 
however,  which  I  draw  from  that  argument  is, — not  that  I  cannot, 
therefore,  try  the  right  to  the  receipts, — but  thit,  being 
[  *297  ]  bound  at  the  ^Plaintifs  instance  to  try  that  right,  I 
may  also  be  able  to  give  the  whole  relief  which  the 
Plaintiff  asks,  including  the  payment  of  the  money, — the  same  re- 
sult that  the  trial,  according  to  the  argument,  would  carry  with  it. 

The  jurisdiction  to  try  the  right  to  the  possession  of  the  receipts 
being  once  established,  the  discretion  of  the  Judge  in  equity,  who 
tries  the  cause,  must  determine  whether  he  will  decide  it  with  or 
without  the  aid  of  a  court  of  law.  If  the  Plaintiff  is  correct  in  say- 
ing that  these  peculiar  instruments  carry  a  right  to  interest  upon 
the  amount  secured,  that  is  an  additional  argument  in  favour  of 
their  value  to  him. 

The  reasoning  of  Sir  TJhomiu  Plumer,  in  the  case  of  ByU  v. 
Saggie  (a),  supports  the  view  which  I  have  taken  of  the  right  of 
the  Plaintiff  to  be  protected  from  the  consequences  which  may  arise, 
from  the  situation  of  these  instruments.  The  case  cited  from  Mad- 
doeVs  Chaneery  practice  (i)  is  also  strongly*  in  point,  and  accords 
with  the  same  view. 

With  respect  to  the  frame  of  the  bill,  the  first  alternative  seeks 
the  whole  relief  which  the  Pluntiff  requires, — ^it  asks  an  account, 
.and  payment ;  but  if  the  Court  should  refuse  to  decree  payment 
the  latter  alternative  of  the  bill  points  to  a  more  limited  relief,  which 
is  substantially  included  in  the  former.  I  think  that,  upon  these 
pleadings,  the  Court  may  give  whatever  relief,  in  the  circumstances 
of  the  case,  the  Plaintiff  is  entitled  to. 

The  only  remiuning  question   then  is,  whetlier,-^the  Plaintiff 

having,  to  some  extent  at  least,  a  clear  equity, — ^I  ought  to  send 

the  case  to  be  tried  in  a  court  of  law,  which  was  the  course  adopted 

by  Sir  William   Chant  in  the  case  of  Seagrave  v.  Sea- 

[  *298  ]  grave  (c),  or  decide  the  whole  *matter  here.    That  case 

(a)  See  I  J.  A  W.  287— S.  (6)  Ed.  8,  p.  260.    Ante,  p.  289. 

(c)  18  Yes.  489. 
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differs  materially  from  this.  It  does  not  appear  to  me  that  there 
is  in  this  case  any  need  of  sending  the  Plaintiff  to  a  Court  of  law, 
in  the  first  instance,  to  try  the  question  whether  he  is  enti* 
tied  to  payment  of  the  debt  for  which  the  receipts  were  given 
in  order  to  entitle  him  to  delivery  up  of  the  receipts.  There  is,  in 
truth,  no  answer  set  up  to  the  Plaintiff's  claim,  so  far  as  the  debt  is 
concerned,  apart  from  the  mode  of  recovering  it.  The  Defendants 
do  not  pretend  that  the  receipts  were  transferrable  in  the  sense  that 
the  holder  was  entitled  to  demand  payment.  They  do  not  set  up 
any  usage  or  custom  of  such  a  land,  but  they  merely  insist  that  it  is, 
in  the  course  of  business,  the  practice  of  the  bank  to  pay  the;amount 
of  the  receipts  to  any  respectable  party  presenting  them;  or,  in 
other  words,  they  ascertain,  or  endeavour  to  ascertain,  by  a  fact 
extraneous  to  the  mere  possession  of  the  instrument, — ^namely,  the 
respectability  of  the  party, — that  he  is  entitled  to  require  payment. 
The  Nottinghamshire  Bank  acted  on  this  practice, — they  took  the 
precaution  of  having  the  receipts  indorsed  ;  but  they  were  defrauded 
by  the  parties  to  whom  they  paid  the  money.  I  cannot  say  that 
there  is  anything  in  such  circumstances  which  has,  in  equity,  absolved 
the  Defendants  from  their  original  liability  to  pay  the  debt  of  which 
the  receipts  are  evidence,  or  any  reason  why  a  Court  of  Equity 
should  not  exercise  its  jurisdiction  to  investigate  a  legal  question 
with  a  view  to  equitable  relief,  or  any  reason  why  I  should  not 
myself  decide  that  legal  question.  Having  come  to  this  conclusion 
with  respect  to  the  right  of  the  Pluntiff  to  the  money  expressed  m 
the  receipts,  and,  as  a  necessary  consequence,  his  right  to  the  instru- 
ments, are  evidences  of  the  debt,  so  long  as  the  debt  is  unpaid, — ^I 
think  the  jurisdiction  of  this  Court  is  not  confined  to  relieving  the 
Plaintiff  from  the  mere  difficulty  which  the  absence  of  these  instru- 
ments occasions,  reserving  further  directions,  and  leaving 
lum  *to  try  the  same  question  in  a  Court  of  Law  which,  [  *299  ] 
upon  all  the  evidence  that,  it  is  suggested,  the  case  affords, 
I  have  already  decided  in  lus  &vour ;  but  that  the  Court  may,  a 
the  hearing,  decree  payment  to  the  Pluntiff  of  the  principal  debt 
and  the  interest  and  costs. 

Decree  accordingly. 
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Whitakbr  v.  Newman. 

1848  :  27th  January,  SSnd  and  2Srd  Febniaiy. 

An  heir*at-law,  by  his  anawer,  admitting  the  ezecntion  of  tho  will  nndcr  which  the 
PlaintafT  claims,  but  alleging  that  it  was  revoked  by  a  snbseqaent  will,  whereby 
the  estate  in  question  was  devised  to  the  Defendant,  which  subsequent  will  wks 
unintentionally  destroyed,  and  submitting  either  that  the  subsequent  will  ought  to 
be  established,  or  that  there  was  an  intestacy, — ^ia  not  entitled  to  an  iasne  derisavit 
yel  non. 

The  Defendant,  in  such  a  case,  not  giving  any  evidenee  of  the  alleged  revocation  be- 
yond the  mere  statement,  which  was  read  by  the  Plaintiff  from  the  answer,  ia  not 
entitled  to  any  inquiry  respecting  it,  and  the  Court  wilt  declare  the  will  estaMished. 

Thb  testator  bj  his  will,  dated  in  1810,  gave,  deraed,  and  be- 
queathed all  his  real  and  personal  estate  to  his  wife  for  her  life, 
with  remcunder  to  the  defendant  Samuel  Newman^  his  eldest  son 
and  heir-at-law,  his  heirs,  executors  and  administrators^  upon  condi- 
tion of  his  paying  four-fifths  of  the  amount  at  which  the  same  should 
be  valued  to  the  other  four  children  of  the  testator.  The  testator 
died  in  1889,  and  the  widow  in  1841.  The  bill  was  filed  by  his 
other  children  against  the  Defendant  Samu>d  Nietoman^  stating  that 
the  Defendant  had  disputed  the  will  in  the  Ecclesiastical  Court,  alleg- 
ing an  intestacy,  but  that  the  Court  had  pronounced  the  sentence  in 
favour  of  the  will.  The  bill  prayed  that  the  will  might  be  establish- 
ed against  the  Defendant,  and  the  interests  of  the  parties  under  the 
Same  ascertmed  and  declared. 

The  Defendant  by  his  answer  admitted  the  execution  of  the  will 
of  1810,  but  submitted  to  the  Court  whether  under  the  circumstan- 
ces thereinafter  mentioned  the  said  will  of  1810  was  the  last  will  of 
the  testator  :  and  the  Defendant  said  that  in  1838  the  testator  duly 
made,  executed  and  published  another  will,  dated  the 
[  *300  ]  24th  of  *June  in  that  year,  whereby  he  gave  and  be- 
queathed all  his  real  and  personal  estate  to  the  Defen- 
dant, his  heirs,  executors,  administrators  and  assigns,  subject  to  the 
payment  of  an  annuity  to  his  (the  testator's)  wife,  and  of  certain 
legacies  to  his  other  children :  and  the  Defendant  said  that  he  luid 
been  informed  and  believed  the  will  of  1SS8,  and  also  a  prior  will 
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of  the  testator,  made  in  October,  1826,  were  burnt  or  destroyed  by 
a  child  named  William  Whitaker^  then  of  the  age  of  four  or  five 
years,  a  grandson  of  the  testator,  in  the  testator's  lifetime,  and  that 
the  testator  intended  to  have  destroyed  the  will  of  1810,  instead  of 
the  said  wills  of  1833  and  1826  :  and  the  Defendant  said  that,  by 
such  will  of  1833,  the  testator  expressly  revoked  and  made  void  all 
former  wills  and  testamentary  dispositions  at  any  time  by  him  there 
tofore  made :  and  the  Defendant  submitted,  that  by  such  will  of 
1833  the  prior  will  of  1810  became  and  was  revoked,  and  that 
under  such  circumstances  the  said  testator  either  died  intestate  as  to 
his  real  estate,  or  that  the  will  of  1833  ought  to  be  established ; 
and  that,  for  the  reasons  and  under  the  circumstances  aforesaid,  the 
Defendant  did  not  dispute  the  validity  of  the  will  of  1810. 

In  the  place  of  proof  of  the  execution  of  the  will  of  1810,  the 
admission  in  the  answer  was  read  on  behalf  of  the  Plaintiflb  at 
the  hearing,  when 

The  Vice-chancellor  refused  the  application  of  the  heir-at4aw 
for  an  issue,  and  declared  the  will  established.  The  cause  was  after* 
wards  reheard. 

Mr.  Roupell  and  Mr.  Boltj  for  the  Plaintiff. 

Mr.  Shdhearty  in  support  of  the  title  of  the  heir-at-law 
to  an  issue  devisavit  vel  non,  cited  Pemberton  v.  ^Pcm-  [  *301  ] 
bertan  (a)  ;  White  y.  Wilson  (i)  ;  Booth  v.  BlundeU 
(<?)  ;  Levy  v.  Levy  (d)  ;  Locke  v.  Colman  (e),  Story ^  Com,  Equi- 
ty Jur.j  vol.  2,  p.  672,  s.  1447  ;  2  Fonbl  Tr.  Equity,  b.  4,  s.  3, 
p.  819 ;  and  said,  that  if  the  statement  of  the  facts  b  the  answer 
of  the  heir-at-law,  which  had  been  called  for  by  the  interrogatories 
of  the  bill,  had  the  effect  of  depriving  the  heir-at-law  of  his  ordinary 
right  of  trying  the  validity  of  the  will  in  an  issue,  the  Court  would 
assume  a  power  of  determining  the  qaestion  whether  there  was  or 
not  a  will  of  real  estate,  which  it  did  not  possess  with  respect  to  a 

(a)  11  Vei.  ftS  i  iSL  C.  18  Tea.  290.  <6)  is  Yes.  91. 

(c)  19  Yes.  494.  (i)  8  Madd.  245. 

(«)  2  11  &  Cr.  42. 

Vol.  n.  34 
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will  of  personal  estate  ;  and  that  the  right  of  the  heir-at-law  to  an 
issue  would  be,  consequently,  limited  to  those  few  cases  in  which 
the  heir  is  able,  in  his  answer,  to  say  that  he  does  not  believe  any 
will  was  executed  by  the  testator.  The  decree,  if  made  without  an 
issue,  will  be  a  surprise  upon  the  heir-at-law,  who,  relying  upon  the 
usual  course,  to  a  court  of  law  the  determination  of  the  validity 
of  a  will  of  land,  has  not  thought  it  necessary  to  go  mto  evidence  in 
this  Court. 


Vice-chancellor  : — 

The  bill  is  filed  to  carry  into  execution  the  trusts  of  a  will  alleging 
a  devise,  and  praying  that  it  may  be  established  against  the  heir-at- 
law.  The  hei^at-law  admits  the  due  execution  of  that  will ;  and 
then  goes  on  to  say  he  is  informed,  and  believes,  that  the  testator 
made  another  will,  which,  he  insists,  ought  to  be  established ;  or,  if 
the  subsequent  will  cannot  be  established,  on  account  of 
[  •302  ]  its  having  been  destroyed  by  accident,  •(which  must  be 
the  case  he  intends  to  set  up),  yet,  inasmuch  as  the  sec- 
ond will  revoked  the  first,  an  intestacy  will  arise. 

The  general  right  of  the  heir  at-law  to  an  issue  is  unquestionable  ; 
but  that  rule  does  not  apply  to  a  case  in  which  he  admits  the  will. 
There  is,  then,  no  reason  for  directing  an  issue.  In  this  case,  if  the 
Defendant  claimed  as  heir-at-law,  he  would  be  entitled  to  an  issue  as 
of  course ;  but  I  have  never  understood  that  a  person  alleging  him- 
self to  be  a  devisee  was  entitled  to  it.  A  devisee,  like  an  ordinary 
party,  is  required  to  prove  the  case  upon  which  he  insists.  I  agree 
in  the  suggestion  of  the  Real  Property  Commissioners  (a),  that, 
where  a  case  must  be  determined  by  a  court  of  law,  it  is  better  that 
the  trial  should  be  directed  as  soon  as  the  issue  is  joined  between  the 
parties,  although  possibly  there  may  have  been  some  evidence  to  be 
gone  into  in  this  Court ;  otherwise,  the  devisee  goes  into  evidence, 
which,  if  disputed,  turns  out  to  be  an  useless  expense,  productive 
not  only  of  delay,  but  often  of  very  serious  mischief.  In  addition  to 
this,  the  value  of  the  evidence  is  usually  lessened  by  subjecting  wit- 

(c)  Fourth  Report,  pp.  96,  66,  69. 
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neases  to  repeated  examinations.  The  case  of  Q-ompertz  v.  An^- 
ddl  (a)  was  a  strong  illustration  of  the  inconvenience  of  the  com- 
mon rule.  The  evidence  taken  in  this  Court  was  extremely  volum- 
inous, whilst  it  was  perfectly  obvious  that  the  case  must  go  to  a 
court  of  law.  Still  I  apprehend  the  rule  of  the  Court  now  is,  that 
the  devisee,  to  entitle  himself  to  an  issue,  must  prove  his  case. 

Upon  the  question,  whether  the  heir-atlaw, — ^admitting  the  will, 
and  setting  up  a  simple  revocation,  which  would  have  the 
effect  of  creating  intestacy, — ^must  •not  prove  the  revo-  [  •SOS  ] 
cation, — ^I  am  not  called  upon  to  give  an  opinion.  If  the 
bill  were  to  allege  a  will,  and  the  heir-at-law  were  to  admit  it,  and 
allege  a  revocation, — the  Plaintiff  proving,  per  testes,  that  the  will 
was  duly  executed, — I  do  not  say  that  I  feel  persuaded  the  co^^ 
mon  rule  would  entitle  him  to  the  issue,  without  having  given  s<^e 
evidence  of  the  fact  of  revocation.  I  give  no  opinion  upon  thaf  point, 
which  does  not  arise  before  me. 

In  the  present  case,  the  heir-at-law,  without  qualificp^^on,  admits 
the  first  will ;  and  adds,  that  a  subsequent  will  was  «*^d®  i^  1833> 
whereby,— not  that  the  testator  merely  revoked  tW  first  will,  and, 
consequently,  died  intestate,— but  that  he  devi^d  ^^^  ®8*ate  in  a 
different  manner.  Now,  suppose  the  secoi^  devise  had  been  in 
favour  of  a  stranger, — the  bill  being  agai««t  the  heir-at-law  to  esta- 
blish the  will, — could  it  be  suggested,  ^^a^  because  the  heir-at-law 
stated  that  the  testator  executed  the-^rst  will,  and  afterwards,  by  a 
second  valid  will,  devised  the  ^^ate  to  another,-^he  would,  as 
heir-at-law,  be  entitled  to  have  ^  iss"®  ^P^^  the^rst  will  tried,— 
not  to  establish  his  own  right  for,  by  the  very  supposition  of  the 
case,  the  descent  would  b  broken, — ^but  only  to  prove  that  the 
Plaintiff  had  no  title  ?  ^  such  a  case,  the  Court  would  probably 
direct  the  cause  to  sta^d  over,  that  the  devisee  under  the  second 
will  might  be  made  •  p&r^y-  Here  the  heir  says  that  he  himself, 
though  heir,  is  en^^^^  &s  devisee, — that  the  descent  is  broken,  and 
that  the  question  of  intestacy  does  not  arise.  Suppose  that  the  case 
stood  there«^it  would  not  be  within  the  common  rule,  which  is,  that 
the  heir,  n^c  admitting  the  will,  is  entitled  to  an  issue  devisavit  vel 

(a)  4  M .  &  Cr.  449. 
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SOD.    I  do  not  Bee  why,  in  such  a  case,  the  heir-at-law  should  be 

entitled  to  the  issae.    If  he  admits  that  the  descent  is  broken,  and 

that  some  person  will  take,  not  as  heir,  but  as  devisee, 

[  •304  ]  it  •appears  to  me  to  be  taken  out  of  the  general  rale 

under  which  the  right  of  the  heir-at-law  to  an  issue  arises. 

Under  these  circumstances,  the  heirat-law  now  stands  before  the 
Court  in  the  same  situation  as  any  other  Defendant,  claiming  as  a 
devisee  under  a  second  will.  K  the  Plaintiff  had  simply  proved  the 
due  execution  of  the  will,  I  should  have  no  doubt  of  the  way  in 
which  it  would  be  proper  to  deal  with  the  case :  I  should  have  said, 
that  such  proof  was  sufficient  against  the  heir-at-law  not  disputing 
the  will,  and  raising  no  issue  on  the  question  of  there  being  a  devise 
^y  which  the  descent  was  broken. 

The  question  then  arises,  whether,  if  the  heir-at-law  had  given 
aiiy  evidence  of  the  existence  of  the  alleged  subsequent  will,  and  of 
its  dest^^ction,  so  that  the  S'^cond  devise  could  not  take  effect, — 
that  might  xot  have  raised  a  case  for  inquiry,  to  shew  that  there 
was  an  intesta^s^^ — ^Qot  under  the  common  rule,  applicable  to  a  mere 
heir-at-law,— but  ^nder  the  rule  which  would  apply  to  any  other 
Defendant,  who  mig^  have  made  such  a  case.  The  heir,  however, 
only  says  this — that  h^jg  informed  and  believes  that  another  will 
was  made,  giving  the  esh<e  to  him,  but  that  some  child  had  burnt, 
and  thereby  destroyed  it.  ^e  does  not  say  how  that  fact  became 
known  to  him,  nor  that  he  h\  any  means  of  knowing  what  the 
contents  of  the  alleged  will  Wv^-e.  He  does  not  give  me  the 
slightest  fact  by  w.hich  to  try  the\ue8tion.  If  the  Plabtiff  had 
proved  the  first  will  per  testes,  I  sh^^id  certainly  have  said,  not 
only  that  the  heir  was  not  entitled,  as  a  letter  of  course,  to  an  issue, 
but  that  there  was  no  case  to  try.  The  dfl^culty  is,  that  the  Plain- 
tiff himself  has  made  the  statement  of  the  D^ndant  evidence.  He 
has  read  the  statement  from  the  ansv^r  and  made  it  the 
[  ^305  ]  same  thing  as  if  the  Defendant  had  ^^ven  evidence  of 
these  facts ;  and  the  Court  is  bound  to  a\^  upon  it  so  far 
«3  it  is  deserving  of  regard. 

I  confess  that  this  case  seems  to  me  to  stand  in  the  sftiqe  portion 
M  if  there  were  no  evidence  whatever  of  the  alleged  secind  will. 
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The  case,  in  that  respect,  is  so  vague,  loose,  and  unmeaniDg  in 
assertion,  that  I  cannot  possibly  infer  from  it,  that  any  inqniry  I 
might  direct  would  not  be  perfectly  useless.  It  seems  to  me  to  be 
equivalent  to  say,  *' I  admit  the  will  to  have  been  duly  executed; 
but  if  you  direct  an  issue,  I  believe  that  I  can  prove  circumstances 
invalidating  the  devise."  If  I  am  right  in  treating  the  heir-atrlaw 
as,  in  this  case,  standing  not  in  a  different  situation  from  a  stranger, 
— I  think  that  a  party  who  so  frames  his  defence,  as  to  afford  no 
ground  for  believing  that  the  issue  or  inquiry  he  asks  would  lead  to 
any  useful  result,  has  no  right  to  complain  if  the  Court  refuses  to 
give  him  such  issue  or  inquiry. 

Ii  is  an  important  point  of  practice, — ^I  have  considered  it  very 
much  since  the  case  was  first  before  me,  and  I  have  taken  the  best 
means  of  informing  myself  upon  it.  I  do  not  think  that  I  ought  to 
make  a  different  decree  from  that  which  was  made  on  the  former 
hearing. 


-*^ 


*Babklet  v.  Lord  Rbay.       [  •306  ] 

1S43 :  87th  January. 

In  a  enit  against  the  trnttees  of  real  estate  having  the  legal  fee,  and  full  powers  of 
sale, — the  object  being  to  raise  a  legacy  charged  on  such  estate, — the  equitable  ten- 
ant in  tail  thereof  is  a  nescessary  party,  and  it  is  not  safficient  to  serve  him  with 
a  eopy  of  the  bill  under  the  2Srd  Order  of  August,  1841. 

Robert  Home  Gordon,  by  his  will  dated  in  1812,  devised  his 
real  and  personal  estate  in  Jamaica  to  the  Defendant  Lord  Beat/  and 
others,  upon  trust  by  sale  or  mortgage  of  all  or  any  part  thereof,  to 
levy,  raise  and  pay  so  much  of  his  debts  (except  mortgage  debts) 
and  his  funeral  and  testamentary  expenses,  and  the  legacies  therein- 
after bequeathed,  as  his  other  real  and  personal  estate  therein  men- 
tioned  should  not  be  suflScient  to  pay,  and  also  upon  trust  to  pay 
certain  annuities ;  and,  subject  to  such  trusts,  the  testator  directed 
that  his  trustees  should  permit  Susem  Harriet  Hope  to  receive  the 
rente,  profits  and  produce  of  the  sud  real  and  personal  estate  for 
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her  life,  and  after  her  decease  levy,  raise  and  pay  certiun  other  an- 
naities  therein  mentioned ;  and  upon  further  trust,  within  six  months 
after  the  death  of  Sman  Harritt  Hope^  to  levy,  raise  and  pay  the 
sum  of  5000Z.  unto  his  cousin  George  Home  Murray ;  and,  subject 
to  such  trusts,  the  testator  directed  that  his  trustees  should,  after 
the  decease  of  the  said  Sv^an  Harriet  Hope^  convey  and  assure  all 
such  part  or  parts  of  the  said  real  and  personal  estate  in  Jo- 
maiea  as  should  not  have  been  sold  for  any  of  the  said  purposes,  to 
the  use  of  Sir  Oxford  Gordon  and  his  assigns  during  Ids  life,  with- 
out impeachment  of  waste,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  and  remainder  to  the  use  of  his  first  and  oth- 
er son  and  sons  successively  in  tail  male,  according  to  their  prior- 
ity of  birth,  with  divers  remainders  over :  and  the  testator  declared, 
that  the  receipts  of  the  trustees,  or  the  survivor  of  them,  should 

be  good  and  sufficient  discharges  to  the  purchasers  or 
[  *307  ]  mortgagees  of  any  parts  of  the  said  real  *and  personal 

estate  in  Jamaica;  and  he  afterwards  bequeathed  seve- 
ral other  legacies.  The  testator  died  in  1826 :  the  will  was  proved 
by  Lord  Reay.  George  Home  Murray  died  in  1833,  and  bequeath- 
ed his  legacy  of  6000L  to  the  Plaintiffs,  whom  he  appointed  his 
executrixes.  Susan  Harriet  Hope  died  in  July,  1839.  The  bill 
was  filed  against  Lord  Heay,  the  surviving  trustee,  in  whom  the 
whole  legal  fee  of  the  Jamaica  estate  had  become  vested.  Sir  Ox- 
ford Gordon^  the  equitable  tenant  for  life,  and  his  eldest  son,  Wil- 
liam Home  Gordon,  the  equitable  tenant  in  tail  of  the  same  estate, 
and  Margaret  Mackenzie,  an  annuitant  under  the  will,  praying  that 
the  legacy  of  £0002.,  together  with  the  other  legacies  and  annuities 
charged  on  the  Jamaica  estate,  might  be  paid  out  of  the  assets  of 
the  testator  received  by  Lord  Reay,  or  that  it  might  be  raised  and 
paid  by  sale  or  mortgage  thereof,  and  that  the  necessary  accounts 
might  be  taken  and  a  receiver  appomted.  The  bill  also  prayed, 
under  the  Order  XXIII,  of  August,  1841,  that  WiUiam  Home  Gor- 
don and  Margaret  Mackenzie  might,  upon  being  served  with  cop- 
ies of  the  bill,  be  bound  by  all  proceedings  in  the  cause. 

The  answer  of  Lord  Beay  stated  that  he  did  not  know  whether  the 
Plaintiflb  were  or  not  the  representatives  of  George  Home  Murray, 
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the  legatee,  bat  admitted  that  no  part  of  the  50001.  or  interest 
thereon  had  been  raised  or  paid  to  the  Pl^ntiffs,  and  stated  the 
course  ivhioh  had  been  adopted  in  the  management  of  the  estate, 
and  that,  in  the  year  ending  in  May,  1840,  there  was  a  balance  of 
184Z.  of  the  produce  of  the  estate  after  payment  of  the  expenses:  in 
the  year  ending  May,  1841,  the  balance  of  the  expenses  beyond  the 
produce  amounted  to  2920Z.,  and  that  he  believed  the  produce  of 
the  year  1842  would  be  greatly  msufficient  to  pay  the 
charges  and  outgoings,  and  that  at  the  end  of  the  ^'year  [  *308  ] 
there  would  be  a  large  balance  against  the  estate.  The 
Defendant  said  that  he  believed  the  5000Z.  could  not,  in  the  depre- 
ciated condition  of  property  in  Jamaica^  be  raised  by  mortgage 
thereon,  and  he  did  not  consider  it  prudent  to  sell  the  estate  for  the 
purpose  of  raising  it. 

The  Plaintiflfs  moved  for  a  receiver. 

Mr.  Boupell  and  Mr.  FineUy,  for  the  motion,  and  Mr.  Sharpe 
and  Mr.  James  Parker^  contra. — DuliUn  v.  FUnt  (a),  Dawstm  v. 
Totes  (J>)^  were  cited. 


Beceiyer  of  a  Wttt  India  estate  applied  for  by  one  of  the  parties  entitled  to  achai^ 
thereon,  against  the  tmstee,  refused,  notwithstanding  the  estate  was  depreciated  in 
Talne,  incumbrances  thereon  were  increasing, — the  management  of  the  tinstee  not 
appearing  to  be  improper. 

The  Vicb-Chancellor  refused  the  motion,  observing  that  there 
was  no  evidence  of  any  improper  management  of  the  estate,  and 
nothing  to  shew  that  the  appointment  of  a  receiver  or  other  consignee 
would  probably  be  attended  with  any  benefit  to  the  estate.  The  bill 
in  fact  did  not  ascribe  any  mismanagement  to  Lord  Beay^  and  the 
Court  would  not,  at  the  instance  of  one  of  several  parties  interested 
in  an  estate,  displace  a  competent  trustee,  or  take  the  possession 
from  him,  unless  he  wilfully  or  ignorantly  permitted  the  property  to 
be  placed  in  a  state  of  insecurityi  which  due  care  or  conduct  would 
have  prevented. 

(o)  4  Myl.  k  Cr.  502.  {h)  1  Bmt.  801. 
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The  Defendant  William  Some  Gordon  was  served  with  a  copy  of 
the  bill,  under  the  Order  XXIII,  of  August  1841,  and  upon  proof 
of  such  service  and  affidavit  that  the  bill  sought  no  account,  payment, 

conveyance,  or  other  direct  relief  against  him,  the  mem- 
[  •SOO  ]  orandum  •of  service  under  the  Order  XXIV,  of  August 

1841,  was  ordered  to  be  entered,  and  the  same  was 
entered  accordingly. 

The  Defendant  Margaret  Mackenzie  appeared  gratis,  and  obtained 
an  order  for  time  to  answer.  On  a  motion  to  discharge  this  order, 
the  Vice- Chancellor  held  that  a  Defendant,  against  whom  no  subpoena 
to  appear  and  answer  was  prayed,  but  against  whom  the  prayer  was 
that,  upon  service  of  a  copy  of  the  Bill,  he  might  be  bound,  was  at 
liberty  to  appear  gratis  either  before  or  after  such  service. 

At  the  hearing,  Mr.  MoupeUj  for  the  Plsdntiflf. 

Mr.  Teed  objected  that  William  Hovm  Gordon^  the  tenant  in  tail 
of  the  Jamaica  estate,  of  which  it  was  an  object  of  the  bill  to  obtain 
a  sale,  should  be  a  substantial  party,  and  that  it  was  nat  sufficient  to 
serve  him  with  the  copy  of  the  bill. 

Mr.  Moupell  and  Mr.  Finellt/j  in  reply  :— < 

The  whole  legal  estate,  and  the  power  to  give  receipts  for  the  pur- 
chase-money, is  in  Lord  Reat/.  There  is  no  direct  relief  sought 
against  William  Some  Gordon.  All  that  the  bill  seeks  is  a  seve]> 
ance  of  the  Plaintiffs'  interest  in  the  estate  from  that  of  the  tenants 
for  life  and  in  tail.  In  this  respect  it  is  the  same  as  one  of  several 
residuary  legatees  suing  an  executor  and  serving  the  other  residuary 

legatees  with  copies  of  the  bill ;  they  only  seek  a  separa- 
[  *310  ]    tiott  of  their  interests,  and  that  is  a  case  clearly  ^within 

the  Order. 

Vicb-Chancbllor  : — 

The  substantial  purpose  of  the  suit  is  to  sell  the  settled  estate,  and 
that  is  direct  relief  against  the  tenant  in  tail,  although  the  prayer 
may  not  express  it  in  terms.     The  23rd  Order  was  not  intended  to 
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apply  to  saoh  a  oase.  The  object  of  the  Order  wm  to  i^Heve  suit- 
OTB  from  the  neeessity  of  having  numerous  parties  in  the  same  in- 
terest, against  whom  no  relief  is  prayed,  uselessly  a{>peftring  in  ik» 
cause. 

IiiBiBTT  ID  amend  by  adding  pntiw. 


<  ^ »  fi  t 


Whitaksr  v.  WjaXGHT. 

IStfa,  27th,  and  Slst  Jannary. 

A  conrt  of  equity  restrains  a  creditor  from  enforcing  his  legal  rights  against  the  es- 
tate of  his  deceased  debtor  only  npon  the  principle,  that  the  creditor  is  enabled 
to  bring  into  equi^r  (-with  some  specified  exceptions)  all  his  legal  rights,  and  that 
the  Talidity  of  his  debt  mnst  be  determined  in  eqnity  npon  the  same  principles  as  at 
law  ;  and  the  drcamstance,  that  the  creditor  is  also  the  Plaintiff  in  the  cause,  is 
not  material  as  to  the  mode  of  determining  the  ralidity  of  such  debt 

In  die  proof  of  a  bond  debt,  before \he  Master,  it  is  not  the  practice  to  require  aa 
affldftTit  of  the  oonsideration,  noless  a  case  of  snspidon  against  tiie  bond  is  raised. 
Under  a  decree  in  a  snit  by  a  bond  creditor  on  behalf  of  himself  and  the  other 
creditors  on  the  estate,  the  executor  may,  in  the  Master's  office,  impeach  the  yalid- 
ity  of  the  bond  upon  gronnds  which  were  not  in  issue  in  the  cause  at  the  hearing. 

Thib  was  a  creditor's  suit,  institutedyin  1838,  by  WiUiam  Whitar 
k$r  (and  afterwards  revived  by  his  executors)  agmnst  the  personal 
representatives  of  StrgikUl  Wright j  the  younger,  aeelung  payment  of 
a  debt  alleged  to  be  due  on  a  bond,  dated  the  10th  of  February,  1817 1 
whereby  P.  W.  Duntrille^  therein  described  aa  the  principal  debtor  y 
and  S.  Wrigld^  and  the  said  StreihiU  Wright^  the  younger,  becama 
jointly  and  severally  bound  to  the  said  WiUiam  Whitakeir  in  the  sum 
of  1,8002.,  with  a  condition  making  void  ihe  same  on  payment  to  him 
of  9002.,  and  lawM  interest,  on  tba  10th  of  November  then  nezt^ 
The  bin  stated,  that  afifcer  deducting  certmn  dividends  on 
the  debt  received  undcir  the  bankruptcies  of  Wright,  the  [  *&11  } 
elder,  and  DwiwiUt^  the  sum  of  8352.  still  remained  due  on 
the  bond. 

The  Defendants^  by  their  answer,  not  admitting  the  debt,  tt^e 
Vol.  II.  35 
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Plamtiflb  examined  J.  Boseotj  fhe  attending  witness,  and  proved 
the  bond.  The  Defendants  exhibited  cross-interrogatories,  and  ex- 
anuned  J.  Jtoseoe  as  to  the  con^deration  for  the  bond. 

At  the  hearing,  the  Defendants  insisted  that  the  effect  of  the 
evidence  was  to  shew  that  the  transaction  had  been  nsorions,  and 
that  a  part  of  the  alleged  consideration  had  been  returned  to 
WJdtaker  by  way  of  bonus.  The  Plaintiflb  contended  that,  no  issue 
on  this  pomt  having  been  raised  on  the  pleadings,  the  evidence 
directed  to  it  could  not  be  taken  into  consideration,  and  that  any 
payment  to  Whitaker  was  at  the  utmost  nothing  more  than  an  item 
in  the  account  of  the  debt  which  was  to  be  taken :  Walker  v. 
Woodward  (a).  The  evidence  was  entered  as  read  ((),  and  the 
common  decree  in  the  suit  of  a  specialty  creditor  was  made. 

The  faster  by  his  report  stated  the  charge  carried  in  by  the 
Plaintiffs  of  the  sum  alleged  to  be  due  for  principal  and  interest  on 
the  bond,  and  also  the  contents  of  the  bond,  and  that  a  state  of 
fiM^ts  and  countercharge  had  been  laid*  before  him  by  the  Defendants* 
wherein  it  was  alleged  that  no  good  or  sufficient  consideration  passed 
between  the  parties  for  giving  such  bond,  but  that  such  bond  was 
made  and  executed  to  cover  an  usurious  transaction  between  William 
Whitaker  and  P.  W.  DumvilUj  and  that  the  Plaintifb  ought  to 
prove  the  consideration,  and  that  the  bond  is  in  fact 
[  *312  ]  **void  under  the  provisions  of  the  statutes  respecting  usury, 
and  that  in  support  of  such  counter  state  of  facts  and 
charge  the  deposition  of  the  said  «/.  Moeeoe  had  been  produced  and 
read ;  and  on  consideration  of  such  charges,  and  of  the  evidences 
laid  before  him  in  support  thereof  respectively,  he  was  of  opinion 
that  there  was  sufficient  ground  for  calling  on  tiie  Plaintiflb  to  prove 
the  consideration  of  the  bond,  and  he  accordingly  requested  them 
so  to  do ;  and  the  Plaintifb  having  declined  so  to  do,  he  had  not 
thought  fit  to  allow  the  charge  so  brought  in  by  them  as  a  debt 
against  the  estate  of  StrethUl  Wright  the  younger,  until  the  condd^ 

(a)  1  IftiUB.  107. 

(6)  See  obMrratioiii  on  the  caie  of  Walher  t.  Woodward;  and  en  the  role  m  to 
the  entering  of  eridenoe  relatmg  to  the  pvticaluB  of  an  aocoont,  1  Hue,  848—6. 
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eratioD  of  such  bond  should  have  been  so  proved  as  aforesaid,  and 
no  other  debt  having  been  claimed  before  him  in  consequence  of 
the  advertisement,  he  had  not  thought  it  necessary  to  proceed  to 
take  the  accounts  directed  to  be  taken  by  the  said  decree. 

The  Plaintiffs  excepted  to  the  report,  on  the  ground  that  they 
ought  not  to  be  required  to  prove  the  consideration. 

Mr.  Bomilly  and  Mr.  Folktt^  for  the  Plaintiffi,  cited  Bundell  v. 
Lard  Rivers  (a),  MUl  v.  Montagu  (6),  Nichoh  v.  Lee  (c). 

Mr.   Temple  and  Mr.  Mmsley^  for  the  tepresentatives  of  the 
obligor,  mentioned  Owens  v.  Dickenson  (jl)^  Ferrall  v.  Shaen(e). 


Vios-Ghancbllob  :— 

The  bill  is  filed  by  a  Plaintiff  claimmg  to  be  a  bond- 
•creditor,  on  behalf  of  all  the  creditors  of  the  obligor.  [  •SIS  ]  , 
No  issue,  impeaching  the  bond  on  the  ground  of  usury, 
any  other  ground  which  has  been  since  the  subject  of  contest,  was 
tendered  by  the  answer  of  the  representatives  of  the  obligor;  but,  in 
the  cross-examination  of  the  attesting  witness  to  the  bond,  some 
evidence  was  given  by  him,  which  the  Master  has  since  thought 
raised  a  suspicion  against  its  validity.  The  decree  made  was  nothing 
more  than  that  which  is  usual  in  a  creditor's  suit ;  and  the  evidence, 
therefore,  having  no  effect  on  the  decree,  the  formal  admisaon  of  it 
was  not  objected  to  on  Uie  part  of  the  Plaintiff,  and  it  was  accord- 
ingly received.  The  cause,  when  in  the  Master^s  office,  assumed  a 
different  aspect;  for  the  Defendants,  representing  the  debtor  doing 
that  which  it  is  not  disputed  in  this  case  they  had  a  right  to  do, 
have  endeavoured  to  shew  that  the  bond  was  founded  upon  an 
usurious  contract  or  consideration ;  and  have>  by  their  state  of  CEbcts, 
nosed  a  question  in  the  office,  which  was  not  on  the  pleadings  before 
the  Court.  The  Defendants  gave  in  e^dence  the  cross-examination, 
which  had  been  previously  read  in  the  cause,  but  which  could  not 


(•)  1  Fhmipf,  SS.  (h)  9  K«a.  ASel.  877.  (c)  8  Anstr.  MO. 

(d)  Cr.  &  Ph.  48.  («)  1  WnM.  tSaund-  2M. 
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liben'  be  notieed,'  inosmuch  as  it  did  not  apply  to  any  question  in 
issue  on  the  pleadings.  The  Master  has  not  reported  either  for  or 
against  the  bond ;  he  has  only  refused  to  allow  the  debt  against  the 
estate  until  the  consideration  shoald  be  proved ;  and,  in  this  state, 
the  case  comes  before  me. 

Two  points  were  suggested  in  argument  before  me^— one  was,  as 
to  the  effect  of  the  decree, — the  other,  as  to  what  was  the  duty  of 
the  Master  m  the  inyestigation  of  the  case,  as  distinct  from  the  ques- 
tion of  the  form  of  the  decree.  * 

With  respect  to  the  form  of  a  decree  in  a  creditors' 
[  •314  ]  silit, — the  Court  does  not  treat  the  decree  as  *conclumf  e 
proof  of  the  debt.  It  is  clear,  that  it  is  not  so  treated 
for  all  purposes ;  for  any  other  creditor  may  challenge  the  debt, 
Owen9  V.  Dickefuan  (a) ;  and  it  is  equally  clear,  that  in  practice, 
the  executor  himself  is  allowed  to  impeach  it.  If,  in  a  case  where 
the  plaintiff  sues  on  behalf  of  himself  and  all  the  other  creditimi,  and 
the  defendlmts,  ^o  represent  the  estate,  do  not  admit  assets  (i), 
it  is  objected,  at  the  hearing,  that  the  debt  is  not  weU  proved, — 
the  Court  tries  the  question  only  whether  there  is  sufficient  proof 
upon  which  to  found  a  decree;  and  however  clearly  the  debt  may 
be  proved  in  the  cause,  the  decree  decides  nothing  more  than  that 
the  debt  is  sufEkSently  proved  to  ei^title  the  plaintiff  to  go  in  to  the 
Jdaster's  office ;  and  a  new  case  may  be  made  in  the  Master's  offica, 
and  new  evidence  *m^y  be  there  tendered.  The  real  question  is,  in 
what  way  the  new  case  is  to  be  tried,  or  what  is  the  course  to  be 
pursued  in  the  Master's  office  ?  The  Plaintiff  says  that  the  course 
should  be  the  same  as  at  law,  and  that  be  bring?  his  legal  rights  with 
him  into  equity  ;  and,  subject  to  some  qualification,  I  cannot  refuse 
my  assent  to  the  Plaintiff's  proposition.  When  a  decree  is  made  in 
A  cseditor's  suit,  under  which  all  the  creditors  may  come  in,  this 
Cottii  will  not  permit  the  estate  to  be  embarrassed  by  pKOceedingja 
which  might  conflict  with  each  other,  to  the  prejudice  of  the  execa- 
tor  or  administrator.  Perry  v.  Phelps  (c)  ;  but  nothing  would  be 
more  unjust  than  that  the  Court  should  restrain  the  creditor  from 

ic)  10  Yet.  34. 
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jnrooeediDg  to  enforce  -his  rights  at  law,  except  upon  the  prioeiple  of 
allowiog  him  to  bring  his  legal  rights  with  him  into  the  office  of  the 
Court,  which  it  eohstittttes  for  proceedings  at  law,  DomfardY.  Ihmr 
f9rd  (a) ;  Berrington  i.  Evcom  (h)  ;  and  the  circnmstance,  that 
the  creditor  is  also  the  Plaintiff  in  the  suit  in  equity, 
*Bake6  BO  diSerence  in  that  respect.  The  only  qnalifi-  [  *815  ] 
cations  which  now  occur  to  me  of  the  general  rule,  that 
a  legal  creditor  brings  all  bis  legal  rights  with  hkn,  are  founded, 
first,  upon  the  circumstance,  that,,  in  certain  special  cases,  a  court  of 
equity,  in  the  ordinary  course  of  administering  assets,  will  distinguish 
a  Toluntary  bond  from  om  given  for  value.  Lady  Co7f%  ease  (e)  ; 
Jones  w.  Powell  (d) ;  (J-ilham  v.  Locke  (e)  ;  Assignees  of  Q-ardi- 
ner  ▼.  Shannon  (^) ;  and,  secondly,  that,  in  all  cases,  this  Court 
requires  an  affidsjrit  of  the  truth  of  the  debt  from  the  creditor,  which 
at  law  is  not  required.  This  affidavit  is  required  to  extend  to  the 
consideratioQ  of  a  simple*contract  debt,— but  not  to  the  consideration 
of  bond  or  other  specialty  debts.  The  third  qualification,— if,  in- 
deed, there  be  any  other  than  those  which  I  have  mentioned^— is 
tiiat  which  is  said  to  be  introduced  by  tiie  ease  of  BundsU  v.  Lord 
Rhers  (A). 

I  have  only  to  direct  my  attention  to  the  eecoad  and  third  of  these 
qualifications ;  and,  on  the  second,  I  will  only  oboerve,  that  the  affi* 
davit  is  not -required  or  received  as  evidence  of  ihe  demand,  but  only 
to  repel  the  possible  implication  Ihat  the  creditor  may  be  demanding 
that  which  he  knows  is  not  due.  Admitting  that  a  party  suing  in 
equity  must  take  his  remedies  according  to  the  practice  of  a  court 
of  equity,  I  am  not  aware  of  anything  by  wl^ich  the  legal  rights  of  a 
legal  creditor  can  be  affected  by  tbe  nature  'of  bis  equitable  remediea;, 
except  in  the  way  which  I  have  noticed,  and  that  which  is  said  to  be 
decided  in  Mundell  v.  Lord  Rivers. 

The  case  of  Btmdell  v.  Lord  Rivers  is  exactly  the  con- 
verse of  that  which  is  now  before  me.    In  this  case,  ^e    [  *316  ] 
Maoier  has  Tefiised  to  allow  the  debt  until  4he  creditor  has 

(a)  IS  Ve«.  127.  (6)  1  You.  276. 

(e)  3  P.  Wms.  889.  {d)  Sq.  Cm.  Abr.  S4,  pL  2. 

(e)  9  Vet.  612.  (y)  '2  8ch.  &  Lef.  228. 
(A)  PhilUpt,  88. 
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done  something  more  than  he  has  already  done.  In  JBundeU  v. 
Lord  Eivers  the  Master  had  admitted  the  debt ;  and  it  is  rery  mar 
terial  to  observe,  that,  without  an  examination  of  the  five  reasons 
which  are  assigned  for  complaining  of  the  Master's  certificate,  (and 
which  aro  stated  in  a  report  of  the  case  in  the  Law  Journal  (a)  ), 
the  effect  of  the  Lord  Chancellor^ s  reasoning  will  not  be  satisfactorily 
collected.  That  was  the  case  of  a  creditors'  snit  to  administer  the 
estate  of  Sir  W.  Bumhold^  in  which  there  was  the  usual  decree. 
The  plaintiflb  were  creditors  whose  interest  it  was  to  exclude  other 
creditors  from  participating  in  the  estate.  The  Master  foftnd  in  fa- 
vour of  certain  debts, — two  of  which  formed  the  subject  of  the  ex- 
ceptions. One  of  the  objections  taken  was,  that  the  Master  had  not 
required  the  parties  to  make  affidavit  as  to  the  consideration,  which, 
in  the  case  of  a  simple-contract  debt,  is  clearly  required,  but  is  not 
generally  required,  in  the  first  instance,  in  the  case  of  a  bond.  Up- 
on that,  the  Lord  Chancellor  sent  an  inquiry  to  the  Masters  of  the 
practice  in  their  offices  in  this  respect,  in  the  case  of  a  charge  being 
brought  in  for  a  bond  debt.  Eight  of  the  Masters,  in  reply,  certified, 
that  it  was  not  the  practice,  in  their  offices,  to  require  that  the  affi* 
davit  of  debt  should  state  the  consideration  for  which  the  bond  was 
l^ven,  as  in  the  case  of  simple-contract  debts;  and  that  it  was 
sufficient  for  the  affidavit  to  state  that  the  deceased  was  indebted  in 
so  much  money  upon  the  bond ;  and  they  further  stated,  that,  if  a 
bond  were  not  twenty  years  old,  they  required  the  execution  of  it  to 
be  proved  in  the  regular  way ;  and  that,  when  a  case  of  suspicion 
was  raised  as  to  the  consideration,  they  then  inquired  into  the  va- 
lidity of  the  bond. 
[  *317  ]  *Now  I  do  not  understand  the  Masters  to  say  by  this 
certificate,  that  they  do  ex  offido  institute  proceedings 
to  inquire  into  the  validity  of  the  bond ;  but  that,  having  litigatmg 
parties  before  them,  they  will,  at  the  instance  of  any  of  those  parties, 
enter  into  a  conaderation  of  that  question ;  and  when  the  case  is 
examined,  it  will  be  found  that  that  was  the  very  question  ndsed. 
The  Masters  do  not  give  any  opinion  as  to  the  party  where  the  onus 

(a)  Vol.  ao,  (11  N.  8.).  Chaae.,  p.  27. 
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IB,  or  what  is  die  fonn  of  die  proceedingB,—- they  only  say  they  will 
inquire  into  the  validity  of  the  bond.  The  Lord  ChaneeUor^  in 
afterwards  giving  judgment  on  the  case,  adopted  the  rale  of  practice 
liud  down  in  the  certificate,  and  said,  that  the  question  which  re- 
mained to  be  conndered  was,  whether,  upon  the  evidence  which  had 
been  adduced  before  the  Master,  the  case  was  one  of  such  suspicion 
as  to  have  made  it  mcumbent  upon  him,  according  to  that  rule,  to 
inquire  into  the  consideration  for  which  the  bond  had  been  given. 
The  case,  as  H  appears  in  Turner  ^  Phillip's  Reports  (a),  only 
shews  that  the  Lord  Chancdbr  considered  the  rule  observed  by  the 
Master  to  be  a  sound  rule,  giving  no  opinion  as  to  the  course  to  be 
taken ;  not  even  whether  as  regards  the  creditor  himself,  more  was 
to  be  done  than  to  require  the  affidavit,  as  in  the  case  of  simple- 
contract  debts.  By  the  report  in  the  Law  Journal  it  appears  that 
there  were  two  exceptions  as  to  the  admission  of  two  bond  debts, 
and  the  exceptants  assigned  at  the  foot  of  the  exceptions  five  reasons 
why  the  certificate  was  erroneous:  first,  that  the  affidavit  in  support 
of  the  claims  in  respect  of  the  bond  debts  did  not  state  the  consid* 
eration;  secondly,  that  the  Master  had  received  the  affidavits  of  the 
creditors  in  support  of  their  claims,  as  evidence  that  the  bond  debts 
were  due  to  the  respective  parties,  and  that  no  other 
evidence  was  submitted  to  *him ;  thirdly,  that  the  Master  [  *318  ] 
had  allowed  the  debts  without  any,  or  at  least  without 
proper  or  sufficient  evidence  having  been  furnished  to  him,  that  any 
valuable  or  other  consideration  was  given  by  the  creditors  for  their 
respective  bond  debts ;  fourthly,  that  the  Master,  when  applied  to 
for  that  purpose,  had  refused  to  settie  the  draft  interrogatories  for 
the  ezanunation  of  the  creditors,  or  to  allow  them  to  be  examined 
on  interrogatories  or  otherwise ;  and  fifthly,  that  the  Master  had 
receive^  the  affidavit  of  the  attesting  witness  of  the  bond,  although 
objected  to,  and  had  refused  to  require  the  execution  of  it  by  the 
testator  to  be  proved  by  the  attesting  witness,  on  a  viva  voce  exam- 
ination, whereby  the  Plaintiffs  had  been  deprived  of  the  benefit  of 
a  cross-examination  of  such  attesting  witness. 

(a)  Page  S8. 
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It  appears  therefore,  tbat  the  tarn  wlkich  tlie  case  of  Bunddl  ▼. 
Lord  lUvers  took  in  the  Master's  office  was  this, — ^the  Plaintafii, 
who  as  creditors  were  interested  in  opposing  the  eUiins  npon  the 
honds,  carried  in  a  state  of  facts,  impagning  the  conslderaUon  fbr 
them,  as  being  founded  on  stoek-jobbbg  tranaaodons,  and  taking 
upon  themselves  the  onus  of  proving  tbeir  case.  They  claimed  the 
right  to  verify  their  state  of  fisicts,  in  order  to  dispkee  the  chums 
upon  the  bonds,  and  they  carried  in  intenogatoriea  for  the  exanun- 
ation  of  the  parties:  the  parties  rensdng  the  bonds,  tkerefort,  were 
exhibiting  proceedings  ip  the  nature  of  pleadings,  to  impeach  the 
bond ;  and  the  Master  decided  that  they  could  not  do  so.  The  only 
question  the  Lard  OhaneeUar  had  to  determine  (except  a  question 
of  form)  was,  whether  this  conclusion  of  the  Master  was  right.  The 
Lord  Chaneellor  was  of  opinon  that  the  rule  of  pvactice  Imd  down 
in  the  certificate  of  the  Masters  was  right,  but  an  e3q>re8^<m  attri> 
buted  to  him  in  the  report  of  his  judgment  in  the  Law 
[  **319  ]  Journal  appears  to  me  to  have  embarrassed  the  'case. 
The  passage  I  refer  to  is  this:  "It  is  certified  by  the 
Masters  that  in  their  offices,  where  a  reasonable  case  of  suspicion  is 
raised,  it  is  a  matter  of  couise  for  the  Master  to  require  the  party 
proving  the  bond  to  establish  its  validity  by  proving  the  conaderadoni 
and  there  can  be  no  doubt  that  that  is  the  proper  principle ;  and  the 
question,  therefore,  in  this  case  is,  on  the  affidavits,  whether  a  rear 
sonable  case  of  suspicion  is  made  out,  so  as  to  call  upon  the  Master 
in  exercise  of  a  fedr  discretion  to  have  recpiired  proof  of  the  eon* 
sideradon  of  this  bond.'' 

Now,  I  cannot  help  thinking  that  the  language  used  by  the  Lord 
Chaneellor  on  this  point  has  been  mis-apprehended.  The  Masters 
in  truth  did  not  certify  to  the  efiect  which  is  stated  in  the  passage 
I  have  referred  to.  I  do  not  doubt  that  the  Lord  Chancellor  meant 
to  say,  and  said,  that  it  was  discredonary  in  the  Master  to  require 
the  claimant  to  prove  the  consideradon ;  but  I  doubt  whether  the 
Lord  Chancellory  having  no  such  pomt  to  decide,  did  mean  to  decide, 
as  an  abstract  proposidon,  that  the  onus  was  in  all  cases  thrown 
upon  die  dumants  to  prove  the  consideradon,  or  whether  he  meant 
to  say  more  than  this, — that,  where  a  case  of  suspicion  was  raised, 
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the  same  thing  must  be  done  with  respect  to  a  bond  debt  as  with 
respect  to  a  simple-contract  debt ;  namely,  that  the  creditor  shouldi 
bj  his  affidavit,  aver  consideration ;  leaving  to  the  other  side  the 
onus  of  impeaching  the  bond  upon  other  grounds. 

I  should  observe,  that  the  Lord  Chancellor,  according  to  the  re- 
port, after  going  through  the  facts,  which  shewed  a  case  of  suspicion, 
goes  on  to  saj  that  he  will  not  decide  by  anticipation  what  course  is 
to  be  taken  in  the  Master's  office.  It  is  manifest,  therefore,  that 
the  Lord  Chancellor  did  not  mean  to  decide  more  than  this  ;  that 
the  Master,  who  had  admitted  the  bond  debts  as  good, 
*refuping  the  opposite  party  the  opportunity  of  impugning  [  •320  ] 
them,  had  miscarried  in  his  judgment.  The  Lord  Chan- 
cdlor  decided  nothing  on  the  nature  or  effect. of  the  evidence  to  be 
g^ven, — as  to  which  party  should  be  called  on  to  give  evidence, — 
or  on  the  course  of  the  investigation.  He  decided  only  that  the 
Master  should  have  entertained  the  question,  exercising  his  discre- 
tion  in  calling  on  the  creditor  to  give,  where  the  creditor  is  in  a  con- 
dition to  do  so,  such  evidence  of  the  consideration  of  his  debt  as 
may  be  necessary  to  repel  any  adverse  implication  arising  out  of  the 
case,  as  well  in  respect  of  debts  on  bond  as  by  simple  contract.  I 
do  not  understand  the  Lord  Chancellor  as  deciding  abstractedly  that 
the  validity  of  a  deb(  in  equity  is  to  be  investigated  upon  principles 
different  from  that  which  would  govern  the  right  at  law,  or  in  a  dif- 
ferent manner. 

In  the  ease  before  me,  the  Master,  proceeding  upon  the  language 
of  the  Judgment  in  Mundell  v.  Lord  Rivers,  required  some  proof 
to  be  given  of  the  consideration,  the  creditor  not  suggesting  any 
difficulty  in  giving  it,  but  simply  refusing  to  do  so.  The  Master 
having  required  him  to  do  something  more  than  he  had  done, 
the  Plaintiffs  have  at  once  concluded,  that,  in  consequence  of  the 
evidence  elicited  by  the  cross  examination  of  the  attesting  witness, 
the  Master  would  throw  upon  the  obligee  the  onus  of  proving  a 
negative,  and  of  shewing  that  the  consideration  of  the  bond  was  not 
usurious.  I  have  the  Master's  authority  for  saying  that  he  had  no 
such  intention,  and  that  he  had  decided  only,  upon  the  authority  of 
Vol.  IL  86 


821  GASES  IN  GHANGEBY. 

* 

184S.^Wfaitaker  t.  Wright 

MundeU  ▼.  Lord  lUverSy  that  he  was  bound  to  ascertain  the  validity 
of  the  bond,  not  deciding  what  the  creditor  should  do. 

Without  attempting  to  define  the  limits  of  the  discretion  given  to 

the  Master,  and  not  admitting  the  conclusion  that  Sunr 
[  •321  ]  dell  V.  Lord  Riven  has  reversed  the  •legal  position  of 

the  parties,  or  that  such  position  is  in  fact  altered,  I  am 
forced  in  this  case  to  send  the  cause  back  again  to  the  Master;  for 
if  I  were  to  allow  the  exceptions,  the  case  must  go  again  to  the 
Master,  in  order  that  the  Defendants  might  have  an  opportunity 
of  making  that  defence  to  the  bond  %hich  they  have  not  hitherto  been 
called  upon  to  make,  in  consequence  of  the  Master  having  required 
something  more  of  the  Plainti&.  If  I  overrule  the  exceptions,  I 
must  also  remit*  the  case  back  to  the  Master,  for  he  is  not  decided 
that  the  bond  may  not  constitute  a  good  charge  agunst  the  estate. 


BaxiT  the  case  to  the  Master  to  reyiew  his  report  (not  aUowing  the  exception), 
and  reserve  the  costs. 


1843:  May  27th. 

A  witness,  called  by  the  Plaintifi,  and  cross-examined  b/  the  Defendant  before  the 
hearing,  on  a  point  not  then  in  issne  in  the  canse  allowed  to  be  examined  again  by 
the  Defendant  on  the  same  issoe,  when  raised  beforS  the  Master  under  the  de. 
cree.fl] 

Mr.  Elmshy  moved,  on  behalf  of  the  Defendants,  that  J,  JRoicoej 
a  witness  already  examined  in  the  cause  for  the  Plaintiffii  and  Defend- 
ants respectively,  might  be  examined  as  a  witness  for  the  Defendants . 
under  the  decree,  to  any  matters  to  which  he  had  not  been  before 
examined,  and  that  it  might  be  referred  to  the  Master  to  settie  the 
interrogatories :   VaugJuim  v.  Lot/d  (a). 

Mr.  jRomUly  and  Mr.  FolUtt  for  the  Plaintiffi,  insisted  that  a  fur- 
ther examination  of  the  witness  would  be  open  to  all  the  objections 
agunst  which  the  Court  was  studious  to  guard,  and  always  looked 

(a)  1  Cox,  312. 
[1]  Bee  Cass  T.  Cass,  4  BeaTan.  277. 
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npon  a9  extemelj  dangerous  (a),  by  affording  an  op- 
portunity for  amending  the  testimony,  after  it  was  *known    [   322  ] 
where  the  weakness  of  the  case  lay  (i).    In  this  case,  . 

the  interrogatories  on  which  the  witness  was  examined  were  directly 
to  the  point  in  question, — the  consideration  of  the  bond ;  and  the 
evidence  was  read  at  the  hearing,  and  though  it  was  ineffectual  then 
(which  was  material  to  the  principle  now  insisted  upon),  yet  it  was 
used  before  the  Master.  The  Defendants  ought  to  be  allowed^  after 
the  case  had  been  discussed  before  the  Court  and  the  Master,  thus 
to  supply  any  deficiency  in  their  proof :  Bott  v.  Birch  (e)  ;  Stoifu 
ford  Y.  Home  (rf)  ;  Aabee  ?.  Shipley  («)  ;  Jone$  v.  Thomcu  (^g)  ; 
WiUan  ▼.  WUlan  (A)  ;  Winpenny  v.  Courtney  (i).  It  is  always 
necessary  that  a  very  special  case  should  be  made  for  the  re-examin- 
ation, shewing  distinctly  what  are  the  new  matters  to  which  the  wit- 
ness is  called  to  dispose  ;  Hood  v.  Plumm  (fc). 


Viob-Chancblloe  : — 

If  I  accede  to  Uie  Defendants'  notice,  I  am  satisfied  that  under  the 
peculiar  cirpumstances  of  this  case,  regard  being  had  to  the  discus* 
sions  ^hich  took  place,  and  the  opinion  I  expressed  when  the  cause 
was  last  before  me,  the  Plaintiffs  practically,  will  incur  all  the  dan- 
gers against  which  the  rule  of  the  Court,  prohibiting  the  re-examin- 
ation under  a  decree  of  a  witness  previously  examined  to  the  same 
matter,  is  designed  to  guard.  If,  on  the  other  hand,  I  refuse  the 
application  altogether,  and  bind  the  Defendants  by  the  evidence  al- 
ready given  by  the  attesting  witness  to  the  bond,  I  am  sat- 
isfied I  ^shall  be  applying  that  rule  to  a  case  distinguish-  [  *823  ] 
able  from  those  in  which  it  has  hitherto  been  applied,  and 
that  I  may  be  doing  injustice  to  the  Defendants. 

The  rule  which  prohibits  the  re-examination  of  a  witness  after  de- 

(o)  Per  Lord  Coitenham,  SUumtji  t.  Walmsljf,  1  Myl.  k  Cr.  866. 
'  (6)  Per  Sir  J.  Leaeh,  M.  B.,  Bawley  t.  Adams,  1  Myl.  &  K.  MS. 
(e)  5  MadcL  66.  {d)  Id.  S79.  («)  Id.  467. 

ig)  a  T.  &  0. 415.  (A)  19  Vet.  690.  (t)  5  Sim.  S54. 

{k)  4  Sim.  lOL 
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cree  to  the  same  matter  to  which  he  was  examioed  before  the  decrees 
does  not  apply  where  the  witness  is  called  after  the  hearing,  not  by 
the  same  pArty  who  examined  him  before  the  hearing,  but  by  the  op- 
posite party:  Metford  v.  Peters  (a).  In  this  case,  the  witness  was 
called  by  the  Plaintiffs,  and  was  cross-examined  by  the  Defendants. 
The  point  to  which  he  was  cross-examined,  namely,  the  supposed 
usurious  consideraion  for  the  bonds,  were  not  pleaded,  and  could  not 
therefore  be  the  subject  of  discussion  or  consideration  at  the  hearing ; 
but  the  evidence  in  chief  and  cross-examination  together  were  en* 
tered  in  the  decree  without  objection. 

Upon  the  decree,  the  practice  of  the  Court  allows  the  defendant 
to  make  a  new  and  distinct  case  before  the  Master,  a  practice  which, 
though  very  intelligible  as  regards  persons  who  had  no  opportunity 
of  combating  the  plaintiff's  claim  before  the  hearing  (  Owens  v  Dick- 
en$on  (h)  ),  is  by  no  means  satisfactory  to  my  mind  as  regards  a 
defendant  who,  as  in  this  case,  had  then  the  opportunity  of  resisting 
the  plaintiff's  right  to  a  decree,  if  he  had  grounds  for  doing  so. 
The  result,  however,  is,  that  the  Defen'lants  have  raised  in  the  Mas- 
ter's office  an  issue  not  raised  before ;  and  the  question  is,  whether 
I  can  refuse  them,  under  proper  safeguards,  an  opportunity  of  ex- 
amining an  important  witness  only  because  they  irregu- 
[  824*  ]  larly  cross-examined  the  Plaintiff's  witness  in  a  stage  •of 
the  cause  where  there  was  no  issue  to  which  the  evidence 
given  upon  the  cross-examination  was  applicable  ? 

The  rule  laid  down  in  Willan  v.  Willan  (c),  shewing  that  after 
publication  of  the  evidence  in  the  Master'ii  office  in  support  of  a 
state  of  facts,  a  party  cannot  examine  new  witnesses,  I  would  gladly 
in  this  case  give  the  PlaintiiGa  the  benefit  of,  if  the  proceeding  in  the 
Master's  office  had  been  so  conducted  as  to  enable  me  to  see  that  I 
was  merely  applying  that  rule.  Sut  I  am  satisfied  that  I  should  be 
unduly  straining  that  rule  if  I  were  to  bind  the  Defendants  by  it  in 
the  present  cause. 

The  question  then  is,  under  what  restrictions — ^for  I  have  no  doubt 
of  my  right  to  impose  such  restrictions  as  the  interests  of  justice  may 

(a)  8  Sim.  6t0.  (6)  Cr.  ft  Ph.  48.  (e)  19  Yet.  590. 
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appear  to  require — ander  what  restrictions  ought  the  examination  of 
the  attesting  witness  to  the  bond  to  be  allowed.  If  this  were  the 
hearing  of  the  cause,  and  the  dificulties  which  now  appear  were  pre- 
sent to  mj  mind^  unless  the  Plaintiffs  elected  to  go  into  the  office, 
subject  to  the  disadvantages  of  that  course  of  proceeding,  I  should 
probably  think  it  right  to  retain  the  bill,  giving  them  leave  to  bring 
an  action  upon  the  bond,  and  that  probably  is  the  only  course  by 
which  the  justice  of  the  case  can  be  adequately  secured.  As  that 
course,  however,  is  not  now  open  to  me  in  point  of  form,  I  can  only 
direct  the  examination  of  the  witness,  the  Master  to  settle  the  in. 

terrogatories. 

If,  however,  the  Plaintiffs  think  a  trial  at  law  is  necessary  to  the 

protection  of  their  interests,  and  think  proper  to  rehear 

the  cause,  they  will  find  me— subject  to  *any  argument  the  [  *825  ] 

Defendants  may  adduce  against  it — strongly  disposed  to 

take  that  course  at  the  hearing,  which  I  have  already  said  I  think 

the  safest  course  under  all  the  circumstances  of  the  case :  JEarle  v. 

Pickin  (a).     Or,  for  the  purpose  of  so  determining  the  question, 

the  Defendants  might  waive  the  form  of  a  rehearing,  and  argue  the 

propriety  of  such  a  decision. 

Mr.  jRomiUy  suggested  that  the  order  must  be  limited  to  the  terms 

of  the  notice  of  motion,  and  not  extend  to  a  general  examination. 

The  order  was  made  in  the  terms  of  the  notice  of  the  motion. 


■  1^1* 


Du  VioiBE  V.  Lek.  [  •326  ] 

1S43 :  15tb,  16th,  17th,  18th,  and  24th  Febraary. 

Uoder  the  Btatntes  8  &  4  Will.  4,  c.  27,  s.  42,  and  8  &  4  Will.  4,  c  42,  a.  8,  a  mort- 
gagee of  land,  whoae  mortgage  debt  and  interest  are  secured  also  by  a  bond  or 
coTenant,  is  entitled  in  a  foreclosure  suit  to  charge  the  mortgaged  estate  with  the 
full  arrears  of  interest  accming  on  the  mortgage  debt,  within  twenty  years  before 
the  institution  of  the  suit 

The  price  of  redeeming  the  mortgaged  premises  is  the  same  in  a  suit  by  the  mort- 

(a)  4  B.  &  MyL  647. 
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gegor  to  redeem  as  it  would  be  in  the  like  circamsCances  in  a  suit  by  the  mort- 
gagee to  foreclosure. 
If  the  debt  and  interest  are  secured  onlj  by  the  mortgage,  the  mortgagee  is  entitled 
to  no  more  than  six  years'  arrear  of  interest,  stmble, 

A  Bill  of  foreclosure.  In  1787,  W.  Burst  borrowed  1,100Z. 
of  Sarah  Palmer^  for  which  he  gave  his  bendy  dated  the  9th  of 
March,  1787,  binding  himself,  his  heirs,  ezecators  and  administra- 
tors  in  the  penal  sum  of  2,2002.,  conditioned  for  the  repayment  of 
the  1,1002,  and  interest,  as  therein  mentioned,  nnto  the  said  Sarah 
Palmer  J  her  executors,  administrators  or  assigns ;  and  by  indentures 
of  lease  and  release,  dated  the  8th  and  9th  of  March,  1787,  W. 
Sunt  conveyed  certain  lands  in  the  county  of  Q-lamorgan  to  Sarah 
Palmtry  her  heirs  and  assigns,  in  fee,  as  a  collateral  security  for 
the  payment  of  the  said  1,100Z.  and  interest,  with  a  proviso  for  re- 
demption on  payment  thereof,  and  a  covenant  by  the  mortgagor, 
for  himself,  his  heirs,  executors  and  administrators,  to  pay  the 
same. 

On  the  marriage  of  Sarah  Palmer  with  JR.  HurBtj  in  1789,  tlie 
mortgage-money  was  settled  to  the  use  of  the  husband  for  life,  with 
remainder  to  the  use  of  the  wife  for  life,  remainder  as  she  should 
appoint ;  and  the  estate  was  vested  in  Bengough  and  others  as  trus- 
tees  of  the  settlement,  subject  to  the  proviso  for  redemption.  Sarah 
Burst  survived  her  husband,  and  died  in  1802,  having  appointed 
the  mortgage-money  to  Tichell  and  another,  in  trust  for  her  daugh- 
ter, the  Comtesse  De  VAge^  for  her  life,  for  her  separate  use,  with 
remainder  to  her  children.  The  Comtesse  De  JJAge  died  in  Janu- 
ary, 1826,  leamg  her  husband  (who  obtamed  letters  of  administra- 
tion to  her  estate)  and  two  daughters,  namely,  the  Plaintiff,  the 
Yicomtesse  I>u  Vigier  (who  attained  twenty-one  years 
[  ^327  ]  of  age  in  April,  1826),  and  Maria  *Sophia  De  L'Age. 
Maria  Sophia  De  L'Age  died  in  October,  1826,  having 
bequeathed  her  interest  in  the  mortgage-money  to  Sophia  FoucavU 
De  JJAge  and  JEmUia  De  L^Age^  and  appointed  her  father,  the 
Comte  De  VAgSy  her  executor.  The  Gomte  De  UAge  died  in 
July,  1831,  and  the  Plsdntiff  J,  S.  Gregory^  as  the  attorney  of  the 
Yicomtesse  Du  Vigier^  procured  letters  of  administration  de  bonis 
non  of  the  effects  of  Maria  Sophia  De  I! Age. 
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The  equity  of  redemption  of  the  mortgaged  estate  became  vested 
by  devise  id  the  Defendants  jS".  S.  Lee  and  H.  T.  Lee^  subject  to 
certain  annuities.  In  July,  1825,  the  interest  being  in  arrear,  the 
then  owner  of  the  estate  paid  to  the  Comtesse  De  V Age  the  sum 
of  800Z.  on  account  of  such  interest. 

The  bill  was  filed  the  21st  of  October,  1837,  by  the  Yicomtesse 
I>u  Vigier  and  her  husband,  and  the  administrator  de  bonis  non  of 
the  deceased  sister,  Maria  Sophia  Be  VAge^  against  E,  H.  Lee 
and  B.  T.  Lee^  the  deyi8ees,-^and  the  annuitants,  under  the  will  of 
H.  Lee, — ^the  heir-at-law  of  Bengough^  in  whom  the  legal  estate  in 
the  mortgaged  premises  was  vested. — the  executor  of  Tiekell,  the 
surviving  trustee  of  the  mortgage-money, — and  the  legatees  of 
Maria  Sophia  Be  L^Age  (who  were  out  of  the  jurisdiction).  The 
bill  alleged  that  in  July,  1826,  a  further  arrear  of  interest^ 
amounting  to  427Z.  6«.  8J.,  was  due  upon  the  mortgage,  making, 
together  with  the  principal,  the  sum  of  1,5272.  Bs.  8(2.,  and  that  a 
negotiation  then  took  place,  and  indentures  were  prepared  and  exe» 
cuted  by  some  of  the  parties  for  reconveying  the  estate  upon  pay- 
ment of  that  sum,  but  the  arrangement  was  not  completed.  The 
bill  alleged  that  the  whole  of  the  said  sum  of  1,6272.  68.  8J.  and 
the  interest  thereof,  or  of  the  said  1,1002.,  and  the 
interest  *due  in  July,  1826,  and  which  had  since  accrued  [  *328  } 
due  still  remained  unpaid,  and  that  the  mortgaged  prem- 
ises ought  not  to  be  redeemed  except  upon  payment  thereof. 

The  bill  prayed  that  the  said  sum  of  1,5272.  68.  8i.  and  the 
interest  thereof,  or  such  other  principal  sum  and  interest  as  to  the 
Court  should  seem  fit,  might  be  declared  to  constitute  a  charge 
upon  the  mortgaged  premises,  and  that  an  account  might  be  taken 
of  what  was  due  and  owing  to  the  PIainti&  upon  the  security  of 
the  mortgage  and  bond,  and  that  the  Defendants  E,  S.  Lee  and 
JS.  T.  Lee,  or  the  other  Defendants,  the  annuitants,  or  one  of  them, 
might  be  decreed  to  pay  to  the  Plaintiffs  what  should  appear  to  be 
due  on  taking  of  such  account,  and  costs  of  the  suit;  and  that  in 
default  of  such  payment,  E.  H.  Lee  and  H.  T.  Lee  (and  the  annu- 
itants) and  all  persons  claiming  by,  from,  through  or  under  them, 
might  be  barred  and  foreclosed  of  all  right  and  eqiuty  of  redemption 
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of  and  in  tho  mortgaged  premises,  and  might  deliver  up  all  deedb 
and  evidences  relating  to  the  same. 

There  was  no  evidence  in  the  cause  of  any  payment  of  interest 
on  the  mortgage  after  .the  month  of  August,  1825 ;  but  some  letters 
were  proved  for  the  purpose  of  shewing  a  subsequent  acknowledg- 
ment of  the  debt  and  interest  by  the  mortgagors  or  their  agents. 

Mr.  BazalgeUe  and  Mr.  RomUlff^  for  the  Plaintifi* 
The  mortgagee  is  entitled  to  foreclose,  unless  he  be  pdd  the 
principal  of  his  mortgage  and  the  whole  interest  which  is  due  to 
him  thereon,  not  exceeding  twenty  years  back ;   for  his  debt  and 
interest  are  secured  by  tho  bond  and  covenant  of  the 
mortgagor,  and  the  right  to  •recover  specialty  debts  for  [  •329  ] 
that  period  is  expressly  saved  by  the  Statute  8  &  4  Will. 
4,  c,  42,  s.  3  (a).     The  form  of  this  mortgage,  moreover,  makes  it 
only  collateral  security  for  the  debt,  which  is  purely  a  debt  on  bond, 
and  is  not  therefore  a  charge  on  land  within  the  meaning  of  the 
Statute  3  &  4  Will.  4,  c.  27,  s.  42  (6).     Nor  can  it  be  accurately 

(a)  Sect,  a  enacts,  **  that  all  actions  of  debt  for  rent  upon  an  indenture  of  demise ;  all 
actions  of  coTenant  or  debt  upon  any  bond  or  other  specialty,  and  all  actions  of  debt, 
or  scire  facias  opon  any  recognizance,  and  also  aU  actions  of  debt  upon  any  award 
where  the  submission  is  not  by  specialty,  or  for  any  fine  due  in  respect  of  any  copy- 
hold estates,  or  for  an  escape,  or  for  money  levied  on  any  fieri  facias,  and  all  actions 
for  penalties,  damages,  or  sums  of  money  given  to  the  party  grieved,  by  any  statute 
now  or  hereafter  to  bo  in  force,  that  shall  be  sued  or  brought  at  any  time  after  the 
end  of  the  present  session  of  Parliament,  shall  be  commenced  and  sued  within  the 
any  time  and  limitation  hercinaAer  expressed,  and  not  after;  that  is  to  say,  the  said 
actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  covenant,  or  debt  upon  any 
bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon  recognizance,  within  ten 
years  after  the  end  of  this  present  session,  or  within  twenty  years  after  the  cause  of 
such  actions  or  suits  but  not  after ;  the  said  actions  by  the  parties  grieved,  one  year 
after  the  end  of  this  present  sessioq,  or  within  two  years  after  the  cause  of  such 
actions  or  suits,  but  not  after  \  and  the  other  actions  within  three  years  after  the 
end  of  this  present  session,  or  within  six  years  after  the  cause  of  such  actions  or 
suits,  but  not  after;  provided  that  nothing  herein  contained  shall  extend  to  any 
action  given  by  any  statute,  where  the  time  for  bringing  such  action  is  or  shall  be 
by  any  statute  specially  limited/* 

(6)  Sect.  42  enacts,  "  that,  after  the  Slst  of  December,  1838,  no  arrears  of  rent  or 
of  interest  in  respect  of  any  sum  of  money  charged  upon  or  payable  out  of  any  land 
or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent 
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said  (as  in  i^eormoii  ▼•  fi^j/vhe  (a))  that  a  foreoloaare 
suit  is  a  suit  ta  recover  money.  Whatever  *might  be  the  [  *880  ] 
case  where  there  is  no  bond  or  coventfbt  to  secure  the 
money,  yet  where,  as  in  the  present  case,  those  specialties  exist,  the 
Court,  to  prevent  circuity  of  action,  will  give  effect  to  them  in  the 
same  proceeding  in  which  it  deals  with  the  mortgage, — no  intervening 
interests  of  other  parties  appearing  to  interfere  with  such  remedies 
^  the  mortgagee. 

Mr.  Tiimey  and  Mr.  Bailtfy  for  the  Defendants  entitled  to  the 
equity  of  redemption,  argued,  first,  that  a  representative  of  the 
Comtesse  De  VAgt^  the  late  tenant  for  life  of  the  mortgage-money, 
was  a  necessary  party  in  respect  of  the  int^est,  if  any,  accruing  in 
her  lifetime.*  Secondly,  that  all  remedy  in  this  or  any  other  form 
of  proceeding  directly  against  land  in  respect  of  more  than  six  years' 
arrears  -<^  interest,  was  expressly  excluded  by  the  terms  of  the 
Statute  8  &  4  Will.  4,  c.  27,  s.  42.  And  hfetly,  that  in  the  event 
of  the  right  of  the  Plaintift  being  limited  to  six  yearn,  the  costs  of 
Uie  suit  were  unnecessarily  incurred,  as  the  Defendants  had  in  efleet 
offered  to  pay  such  interest  without  suit. 

The  following  cases  were  also  cited  on  the  eonstruction  of  'Ae 
statutes,  in  their  bearing  on  the  question  of  interest :  Dot  d.  c^es  v. 
WUlimHB  (6);  Pagit  v.  Foley  («);  Lord  St.  Jofm  t.  Bougkton  (cf)? 
Sodget  y,  Croydon  Oanal  Company  (e)  ;  MelU$h  v.  Brooks  (g^  ; 
Straekan  v.  Tfiomm  (ft)  ;  Holland  y.  Clark  (i).  On  the  point  of 
tacking  the  debt  by  specialty  to  the  mortgage :  Adame  v.  Chu> 
ton  (k)  ;  JSlx  parte  Knott  (/),  and  the  cases  there  men- 
tioned. Several  cases  were  also  cited  with  reference  *to  [  *331  ] 
the  effect  of  the  letters,  in  taking  the  case  out  of  'the 

or  laterett,  shall  be  reooTered  by  any  diBtress,  A£tion,  or  suit,  bat  within  six  jemr 
next  after  the  same  retpectively  ihall  have  become  dae,  or  next  after  an  acknow 
ledgvient  of  flie  same  in  writing  sbaU  have  been  giTen  to  the  person  entitled  tbereto 
er  his  agent,  signed  by  whom  the  same  was  payable,  or  his  agent." 

(a)  9  Sim.  675.  (6)    6  Ad.  &  EL  ML 

(e)  2  Bing.  N.  C.  679.  (d)  9  Sim.  219. 

(s)  S  Beay.  86.  {g)  Id.  22. 

(A)  19  Ad.  It  £L  6S6.  (i)  t  T.  ft  C.  C.  C.  in. 

(it)  •  Yci.  321.  if)  U  Yes.  609. 

•  Vol.  n,  87 
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operation  of  the  statutes  of  limitation ;   bat  die  judgmeot  did  not 
proceed  on  this  point. 


Vicb-Chancbllor  : — 

The  questions  which  have  been  argued  before  me  are,  first, 
whether  the  suit  is  defective  in  not  having  before  the  Court  a  repre- 
sentative of  the  Gomtesse  De  VAgt^  who  was  eu titled  to  such  of 
the  arrears  of  interest  as  accrued  in  her  lifetime;  secondly,  how  far 
back  the  account  of  interest  on  the  mortgage-money  is  to  be  carried; 
and  thirdly,  whether  any  special  direction  should  be  given  with 
regard  to  the  costs  of  the  suit.  It  is  not  necessary  that  I  should 
give  any  opinion  on  the  first  question  beyond  this, — ^that  the  Court 
may,  if  otherwise  proper,  decree  a  foreclosure  in  the  present  state 
of  the  record.  If  the  representative  of  the  Comtesse  De  L*Age  is 
a  necessary  party  to  the  conveyance  of  the  estate,  or  the  discharge 
of  the  mortgagees^  the  Plaintifis  will  be  unable  to  make  any  decree 
effectual,  which  they  may  obtain  without  the  concurrence  of  that 
party.  I  understand,  however,  that  the  Plaintiffs  will  be  under  no 
difficulty  in  this  respect. 

On  the  second  question,  with  respect  to  the  anears  of  interest 
which  can  be  claimed  by  the  mortgagee,  the  argument  on  behalf  of 
those  who  now  claim  the  interest  of  the  mortgagor  in  the  equity  of 
redemption  was,  that  under  the  Statute  S  &  4  Will.  4,  c.  27,  s.  42, 
no  more  than  six  years'  interest  could  be  claimed  by  the  mortgagee. 
The  mortgagee,  on  the  other  hand,  contended  that,  consistently 
with  that  Statute,  or  at  all  events  by  force  of  tho  Statute 
[  *882  ]  8  &  4  Will.  4,  c.  42,  s.  8,  and  *according  to  the  esta- 
blished principles  of  equity,  he  is  entitled  to  carry  back 
the  interest  account  under  the  mortgage,  so  as  to  entitle  him  to 
charge  that  security  with  whatever  interest  he  could  recover  upon 
the  bond. 

In  considering  the  Statute  8  k  4  Will.  4,  c.  27, 1  admit  to  the 
fullest  extent  my  obligation  to  collect  the  intent  of  the  legislature 
in  passing  that  act  from  the  act  itself;  but  having  before  me  what  I 
cannot  but  regard  as  legislative  declarations  that  Uiat  act,  standing 
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ft)oDe,  does  not  with  perfect  accuracy  express  the  object  of  the 
le^latare  in  passing  it,  I  am  bound  to  scan  its  provisions  with  the 
utmost  care,  if,  in  any  case,  those  provisions  are  in  apparent  conflict 
irith  the  ordinary  principles  upon  which  justice  is  adnunistered. 
That  the  greatest  care  is  necessary  in  construing  the  act,  must,  I 
think,  be  admitted  by  every  one  who  has  attended  to  its  history. 
By  the  2nd  and  8rd  sections,  u  interpreted  by  the  Court  of  Queen's 
Bench  (a),  it  was  doubtful  whether  a  mortgagee  who  abstained 
from  entering  upon  a  mortgaged  estate  for  twenty-one  years  after 
it  became  forfeited  would  not  be  barred  of  hb  right  of  entry,  although 
the  interest  had  been  regularly  paid  during  the  whole  of  that 
period.  And  a  new  act  (7  Will.  4  &  1  Ylct.  c.  28)  was  passed  to 
remedy  the  xaischief  to  which  mortgagees  were  thus  exposed. 
Again,  by  the  42nd  section  of  the  Statute  3  &  4  Will.  4,  c.^27,  no 
interest  upon  money  charged  upon  land  could  be  recovered  in  any 
action  or  suit  for  more  than  six  years,  although  the  payment  of  such 
interest  was  secured  by  bond  or  covenant,  or  both.  It  was  not  that 
land  alone  could  not  be  charged,  leaving  the  personal  remedies 
agunst  the  debtor  open ;  but  that  the  fact  of  the  land 
bebg  charged  was,  according  to  the  ^letter  of  the  act,  a  [  *338  ] 
bar  to  the  recovery  of  interest  even  upon  the  personal 
remedies  for  a  longer  period  than  six  years.  It  never  could 
have  been  intended,  that  because  a  creditor  had  security  upon  land, 
as  well  as  by  bond  or  covenant.  Ids  personal  remedies  against  his 
debtor  should  on  that  account  be  impaired :  and  accordingly  by  the 
8  ft  4 1^1. 4,  c.  42,  passed  at  a  hter  period  of  the  same  session  of 
Parliament,  the  right  of  Uie  creditor  to  bring  an  action  upon  the 
bond  or  covenant  was  extended  to  or  declared  to  ejdst  for  twenty 
years,  notwithstanding  the  42nd  section  of  the  8  &  4  Will.  4,  c.  27 : 
Paget  v.  Foley  (&)  ;  Straehan  v.  Thomae  (c).  The  act  wluch  was 
passed  the  later  of  the  two  is  made  to  come  into  operation  before  that 
wMch  was  passed  earlier  in  the  same  session  (d)\  Again,  by  the  8, 
k  4  Will.  4,  c.  27,  no  provision,  or  [at  least  no  adequate  provision 
is  made  for  tiie  interests  of  persons  under  disabilities,  so  far  as^the 

(a)  ZXm  t.  irOttoMf,  6  Ad.  a  si.  lei.        (6)  9  Bing.N.  a679. 

(c)  la  Ad.  A  EU.  S5i.  {d)  8m  3  ft  4  WOL  4,  o.  42,  i.  44. 
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interests  of  such  persons  may  be  affected  bj  some  of  the  clauses  o  f 
that  act.  The  interest  of  such  persons,  if  adequately  protected  at 
all,  are  so  by  force  of  the  4th,  5th  and  7th  sectiobs  of  the.S  &  4  Will. 
4,  c.  42.  And  without  further  pursuing  the  observations  to  which 
ttie  statute  3  &  4  Will.  4,  c.  27  is  open,  I  may  observe,  that  th» 
proviso  in  the  42nd  section  in  favour  of  mortgagees  does  not  by  any 
means  adequately  provide  for  the  various  cases  for  which,  where 
there  are  several  mortgagees  upon  t&e  same  estate,  provision  was 
necessary,  and  was  obviously  meant  to  be  made. 

I  have  noticed  the  above  peculiarities  in  the  statute  8  &  4  Will. 
4,  c.  27,  in  order  to  justify  the  extreme  caution  with  which  I  have 
felt  bound  to  examine  its  provisions  as  they  bear  on  the  case  be- 
fore me. 
[  *SM  ]  *IJpon  the  merits  of  the  ease^  it  was  fiftbtly  argued  for 
the  Plaintifi,  that  a  mortgage  was  not  a  charge  upon 
land  within  the  3  &  4  Will.  4,  c.  27,  s.  42.  To  that  argument  I 
certainly  shall  give  no  weight.  The  word  ^^  charge"  is  large  enougb 
to  include  a  mortgage  ;  and  ^  proviso  in  the  same  clause,  saving  the 
rights  and  interests  of  mortgagees  in  certain  cases,  is  coneluiive,  if 
BQcb  evidence  were  wanting,  to  shew  that  mortgagss  were  intended 
to  be  included  under  the  word  "  charge."  In  fact,  if  the  Plaintifi' 
argument  were  well  founded,  it  would  exclude  from  the  operation  ef 
the  act  mortgages  for  the  discharge  of  which  there  was  no  security 
by  bond  or  covenant,  although  such  mortgages  in  tru&  might  be 
charges  upon  the  land  exclusively,  and  nothing  more. 

It  was  also  argued  for  the  PlaiDtifis  that  a  foreclosure  ftoil  is  aok 
a  suit  for  the  recovery  of  money  within  the  meaning  of  the  42nd 
section  of  3  &;  4  Will.  4,  c.  27,  for  that  the  object  of  the  suit  was 
simply  to  foreclose  the  equity  of  redemption,  and  that  the  opti<m  of 
redeenuBg  the  estate  was  solely  for  the  benefit  of  the  mortgagor. 
This  view  of  a  foreclosure  suit  is  opposed  to  that  of  the  Fitfe-CAon- 
edlor  of  England  in  Dearman  v.  Wycht  (a),  and  unless  the  42Dd 
section  of  the  act  is  to  become  a  dead  letter  as  to  aortgagiss,  I  con- 
fess* the  argument  is  opposed  to  my  own  (^nion  also.  It  ia  perfisct* 
ly  true,  that  a  bill  to  redeem  a  mortgage  (which  was  relied  upon  at 

(a)  9  Sim.  670. 
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tiie  bar  as  fonMshing  an  Malogy  for  the  present  caie)  camMiy  m 
any  Bense  of  ihe  eipreaeioo,  be  treated  as  a  biU  to  recover  money  ; 
aad  aa  agoneral  propoeition,  I  think  the  relatife  rights  of  mortgagor 
and  mortgagee  are  the  saaae  in  a  bill  to  redeem  as  in  a 
Ull  €q  foreoleae^at  least  as  to  die  price  of  'redeeming  the  [  *S85  } 
BMf tgagB-  Bat  tiie  fkUacy  of  the  Plaintiffs'  argument 
eonsists  m  aaniming  tiiat,  in  a. suit  to  redeem  the  mortgage,  tiie 
Court  vtmld  necessarily  enmpel  the  mortgagor  to  pay  all  the  arrears 
of  interest,  withoai  refer enee  to  the  statute  3  &  4  Will.  4,  c.  27. 
I  do  not  accede  ta  that  propoaitioih.  I  think,  that  in  order  to  de- 
termine the  price  of  redeoiption  upon  a  UU  to  redeem  a  mortgage, 
tho  Court  ought  to  ioi^ire  what  the  terms  of  redemiption  would  be 
in  a  suit  to  rcoover  tiie  mortgage^money  out  of  or  by  means  of  th» 
charge-  upon  the  land ;  and  if,  on  the  result  of  that  inquiry,  the 
Court  should  find  that  in  a  suit  for  foreeloeure,  or  other  suit  seeking* 
to  affect  tha  land,  no  more  than  six  years'  intorest  wouU  be  recover 
rable  by  the  mortgagee,  I  think  it  would  be  bound  to  fix  iho  samfr 
limit  m  detormiaiDg  the  price  of  the  redemption  in  a  suit  to  redeem. 
So  far  I  feel  bound  to  reject,  or  at  least  not  to  found  my  judgment 
upon,  die  arguments  which  have  been  relied  upon  by  th^  Plain-^ 
tifih. 

For  the  purpose  of  my  judgment,  therefore.  I  shat)  assume  that 
mortgages  aro  charges  upon  land  within  the  meaning  of  the  42nd 
section  of  Ae  statue  3  ft  4  Will.  4,  o.  27,  and  that  I  must  treat  this 
as  a  swt  to  reoerer  money  charged  upon  kind  within  the  meaning  of 
the  same  section  of  the  act ;  and  if  the  Plnntiff  had  no  bond  or  other 
speoalty  for  secvrin^  the  payment  of  his  debt, — if  he  bad  no  security 
for  his  prin<npal  and  interest  other  than  the  charge  upon  the  land, 
the  conaderation  of  this  case  might  possibly  have  ended  in  a  declar* 
ation  that  the  mortgage  was  redeemable  upon  payment  of  the  prin- 
cipal monies  and  six  years^  intorest  Notwithstanding  the  right  of 
entry  wUch  the  mortgagee  might  have,  I  do  not  understand  the 
Vtet'Chameelhr  of  Englamd  in  Lemrmmi  v.  WyeIKe  to 
have  ruled  anything  inconastent  with  tlus  opinion.  *Tbe  [  *886  } 
Plaintiffs'  rij^t  of  «itry  would  remun  to  secure  the  prin- 
cipal money,andsudi  interest  as  by  law  would  be  recoverable  agunst 
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the  land.  But  if  the  right  to  iDterest  is  to  be  oonfinod  to  six  yean 
bj  force  of  the  statute  8  &  4  Will.  4,  c.  27,  s.  42, 1  apprehend  that 
a  court  of  equity  would  compel  a  reconveyance  of  the  estate  upon 
satisfaction  of  the  mortgagee's  demand  to  that  extent.  The  expres- 
dons  of  the  Vtee-Cfhaneellar  in  his  judgment  in  Dearman  ▼.  Wtf^ 
do  not  point  to  the  amount  of  interest  recoverable  under  the  mortr 
gage.  In  that  case  the  plea  went  to  the  whole  bill,  and  he  deter* 
mined  only,  that  if  the  mortgagee  could  recover  in  ejectment,  such 
a  plea  was  bad.  This  in  effect  was  affirming  only,  that  as  the  mort- 
gagee could  recover  in  ejectment,  the  mortgagor  could  not  redeem 
the  estate  without  paying  something  for  it. 

The  question,  in  this  case,  is,  how  far  the  right  to  interest,  which, 
if  chargeable  upon  land  only,  might  not  extend  beyond  six  years 
(notwithstanding  the  legal  estate  remaining  in  the  mortgagee),  is 
enlarged  by  the  circumstance  that  the  mortgage-money  is  secured  by 
specialty,  which  at  all  events  as  against  the  debtor  personally,  carries 
back  the  right  to  interest  for  twenty  years  ? 

By  actual  contract  between  the  parties,  the  interest  is  recoverable 
at  least  for  a  period  of  twenty  years,  as  well  against  the  land  itself 
as  against  the  person  of  the  debtor.  By  the  statute  8  &  4  Will.  4, 
c.  27,  s.  42,  according  to  the  literal  import  of  the  words,  thb  right 
is  limited  to  six  years,  as  well  against  the  person  as  against  the  land. 
By  the  statute  8  &  4  Will.  4,  c.  42,«s.  8,  the  right  to  interest  for 
twenty  years  under  the  bond  and  covenant  is  in  term»  preserved : 
and  the  judgment  of  the  Court  of  Common  Pleas  in 
[  *837  ]  Paget  v.  FoUiff  (a  judgment  which  I  am  fortunate  ^m 
having  for  a  guide),  decides  that  the  two  statutes  are  to 
be  reconciled  by  treating  the  third  section  of  the  statute,  c.  42,  as 
an  exception  (I  will  presently  consider  the  force  of  that  expression) 
out  of  the  operation  of  c.  27,  s.  42.  To  this  extent,  subject  only  to 
a  proper  explanation  of  the  sense  in  which  the  8rd  section  of  c.  42 
is  to  be  considered  as  an  exception  from  the  42nd  section  of  chapter 
27, 1  think  no  difference  will  be  found  to  east  between  my  opinion 
and  that  of  the  counsel  on  both  sides  at  tiie  bar. 

Now,  with  respect  to  the  sense  m  which  the  latter  act,  c.  42,  s. 
8,  is  an  exception  out  of  tiie  earlier  statute,  c.  27,  s.  42,  it  was  ar- 


OASES  IN  CHANCEBT.  888 


]843.^Da  Yigler  t.  Lm. 


gaed  for  the  mortgagors  that  the  words  of  the  42nd  section  of  c. 
27,  and  the  policy  of  that  act,  wholly  cleared  and  discharged  the 
land  of  all  liability,  except  for  the  principal  monies  and  six  years' 
interest,  and  that  c.  42,  s.  8,  had  the  effect  only  of  preserving  the 
remedy  of  the  mortgagee  upon  the  bond  and  covenant  against  the 
person  of  bis  debtor  only.  The  argnment  in  effect  was,  that  I  most 
treat  the  action  given  or  saved  by  the  Srd  section  of  c.  42  as  an  ex- 
ception out  of  chapter  27,  s.  42,  in  this  limited  sense  only,— -that 
the  latter  section  most  be  read  as  prohibiting  actions  or  suits  for 
more  than  six  years'  interest,  in  respect  of  money  charged  npon 
land,  except  where  the  money  was  also  secured  by  bond  or  covenant, 
in  which  case  the  person  of  the  debtor  should  remain  liable  upon  the 
bond  or  covenant,  but  the  land  be  discharged  from  more  than  six 
years'  interest.  The  counsel  for  the  mortgagees,  on  the  other  hand, 
contended  that,  under  the  two  acts  referred  to,  the  case  of  a  mort- 
gage debt  secured  by  bond  or  covenant  was  an  exception  out  of  sect. 
42  of  the  statute  3  ft  4  Will.  4,  c.  27,  to  all  intents  and  purposes, 
-"that  I  must  read  the  two  acts  thus :  ^^  That  no  action  or  suit  shall 
be  brought  to  recover  more  than  six  years'  interest  in 
respect  of  money  ^charged  on  land,"  except  where  the  [  *888  ] 
debt  is  secured  by  bond  or  covenant  as  well  as  by  mort- 
gage, in  which  case  the  amount  recoverable  under  the  bond  or  cov- 
enant shall  be  recoverable  agsunst  the  land  also. 

If  I  might  assume  that  neither  of  these  constructions  is  inconsiih 
tent  with  the  words  of  the  statute,  c.  27,  s.  42,  and  that  I  am  at 
liberty  to  adopt  either  construction,  there  could  not  be  a  balance  in 
the  scale  of  probabilities  as  to  which  of  the  two  constructions  was 
intended  by  the  legislature.  The  policy  of  a  law,  which,  in  the  ab- 
sence of  acknowledgment  of  a  debt,  discharges  both  the  person  and 
property  of  the  debtor,  and  limits  the  demand  of  the  creditor  after 
a  certain  period  of  nonclaim,  is  intelligible  and  sound ;  but  the  lan- 
guage of  an  act  of  Parliament  must  be  very  clear  which  could  per- 
suade me  that  the  legislature,  expressly  intending  to  keep  the  debt 
alive  and  to  preserve  the  remedies  against  the  person  of  the  debtor, 
intended  that  the  securities  for  the  debt  in  the  hands  of  the  mortga- 
gor himself  (for  to  that  length  the  argument  must  go)  should  be 
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discharged  from  the  (contract  between  tiie  parties,  and  be  made  Vi9r 
ble  to  ibe  debtd  osrooitooriy  only  throv^  the  jadgioicnt  upea  the 
bond  or  corenant ;  and  I  confess  I  am  not  ^rsoadad  Aat  there  k 
anythmg  in  the  statute,  o.  27,  s.  42,  necegsarilj  to  exclude  the  eon- 
stmction  of  die  act  in  this  respect,  forirhich  the  Plaintiff  contends. 
Again,  let  it  be  sapposed  that  the  words  of  the  two  statutes  strong- 
]j  frfonr  &e  Defendtot's  constmction,— «n  that  case  dM  contract 
between  the  parties  will  be  varied.  The  mortgagso  will  iiave  a  se- 
curity upon  the  land  for  part  of  his  debt,  and  «  <olaiai  against  Us 
debtor  by  rapecialty  for  the  rest.  Now  I  certaioly  find  aofhing  ia 
either  act  to  iprednde  a  Ooort  of  equity  fimn  'Sippljing  tp 
{ '*d&9  ]  such  a  ^ase  the  ordinary  rules  by  -vidneh  justice  is  *admin- 
tstered  in  that  Court.  Sup^poae  then  a  biH  ty  ta  mortga- 
gee against  a  mortgagor  in  his  lifetime  io  enforoe  pajqacnt  of  ihi* 
whole  debt  by  foreclosure  or  otherwise :  .thait  sueb  a  biU  would  lie  I 
cannot  doubt ;  and  the  ordinary  rule  of  equity  is,  ttbat  wbeia  a  Plain- 
tiff is  propesly  drvwn  into  equity  to  entfbice  part  of  Us  demand,  he 
msjf  assert  bis  full  rights  in  that  Court,  although  his  dmnand  in  part 
be  purely  legal ;  and  the  mortgager  contending,  as  he  doaa,  and 
must  contend,  that  the  suit  (though  toforeelese)  is  a  suit  to  reoofer 
money,  cannot  deny  the  right  of  the  mortgagee  under  aoase  &rm  i£ 
decree  to  obtain  satisfiftotion  of  lus  whole  demand.  X  admit  that  a 
mortgagee  cannot  in  general  tack  a  bond  debt  to  his  mortgage  in  a 
suit  against  the  moetgagor  himself,  although  the  role  of  the  Court 
seems  to  have  been  formerly  otherwise  (a).  Bat  the  ease  of  tack* 
lag  supposes  the  bond  and  the  mortgage  debt  to  be  several  and  not 
the  same  debt,  whereas  in  the  case  I  have  suggested,  the  mortgagee 
is  suing  for  one  and  the  same  debt,  in  respect  of  differaat  parts  of 
which  he  holds  different  securities.  Now  if  the  mortgt^ar  in  suoh 
a  suit  should  submit  to  afbreclcsuiiein  respect  of  so  much  of  the 
debt  as  the  mortgage  was  admitted  to  cover,  it  would  be  obviously 
more  &r  his  benefit  that  the  balance  of  inAerest  should  be  covered 
by  the  foreclosure  also ;  and  if  he  should  elect  to  redeem  the  testate, 
the  mortgagee  might,  by  means  of  a  eequcstration,  reoover  the  bdr 
ance  of  his  interest  out  of  the  very  estate  which  .the  mor^ftgor  .had 

(a)  Oboto oaJiirtaaget, p.«7e,  ladJed. 
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80  redeemed.  These  considerations,  if  well  founded,  cannot  bat  fa- 
vour the  conclusion  that  the  construction  of  the  42nd  section  of  o. 
27  of  the  statute,  for  which  the  Plaintiff  has  contended,  is  the  true 
construction  of  the  act. 

In  the  suit  before  me,  the  proceeding  is  against  the  parties  claiming 
the  real  estate  as  volunteers  under  the  mortgagor.    The  observations 
which  I  have  made  upon  the  supposition  that  the  mortgagor  is  living, 
and  was  a  Defendant  in  the  suit,  would  of  course  apply  to  those  who 
claim  as  volunteers  under  him.     But  without  resorting  to  that  ex- 
treme case,  I  do  not  find  anything  to  prevent  me  from  applying  to 
the  case  before  me  what  I  consider  to  be  the  ordinary  rules  of  equity* 
The  utmost  extent  to  which  the  argument  of  the  mortgagor  can  go 
is,  that  part  only  of  the  debt  is  secured  by  the  mortgage,  the  rest  by 
specialty  only ;  that  is,  he  treats  the  two  debts  as  several.    I  do 
not  find  anything  in  the  case  that  would  deprive  this  mortgagee  of 
the  usual  rights  of  a  mortgagee  to  tack  a  bond  debt  to  his  mortgage 
m  a  proceeding  against  a  volunteer  claiming  under  the  mortgagor. 
It  is  clear  that  ke  might  by  circuity  have  reached  the  same  estate, 
and  it  is  not  suggested  that  there  are  other  creditors  or  persons  hav- 
ing a  lien  upon  the  estate  whose  interests  might  impede  the  mort- 
gagee, although  those  of  the  mortgagor  do  not. 

I  think  it  right  to  notice  another  argument  used  on  the  part  of  the 
mortgagor.    It  was  said  that  if  I  rejected  the  mortgagor's  construc- 
tion of  the  statutes,  there  was  nothing  upon  which  the  c.  27,  s.  42, 
could  operate,  so  far  as  charges  on  the  land  by  way  of  mortgage 
were  concerned.    This  is  not  quite  an  accurate  representation  of 
the  case :  many  cases  certainly  would  remain  in  which  the  act  would 
operate ;  for  example,  on  mortgages  without  bond  or  covenant,  instan- 
ces of  which  occurred  in  the  cases  cited  during  the  argument.     Equi- 
table mortgages  of  every  description  would  remcdn  within  its  operas 
tion.    The  law  which  before  the  statute,  c.  27,  enabled  a  creditor  to 
enforce  a  lien  where  his  debt  as  against  the  person  is  bar- 
red by  the  Statute  of  Limitations  ^would  be  materially  al-  [  *341  ] 
tered,  and  cases  might  possibly  be  put  in  which  bankruptcy 
or  insolvency  might  have  discharged  the  person  of  the  debtor,  and 
lefk  only  the  land  for  the  creditor  to  resort  to,  and  which  might  poa. 
Vol.  n.  88 
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sibly  be  affected  by  the  statute  I  am  qow  considering.  This  case^ 
therefore,  is  not  one  of  those  in  which  the  Court,  in  order  to  giv^ 
some  effect  to  the  statute,  and  in  order  to  carry  out  its  view  is  com- 
pelled to  do  that  which  in  other  respects  it  would  consider  to  be  con- 
trary to  the  intention  of  the  legvdatnre.  Upon  the  whole,  I  think 
the  mortgagee  is  entitled  to  recover  the  principal  and  interest  which 
he  claims. 

The  decree  will  be  m  the  ordinary  form  in  a  suit  for  forecloaore, 
and  this  direction  will  also  dispose  of  the  third  question, — tbal^of  th» 
costs  of  the  suit. 


[   *842   ]  *J0NB8  V.  HOWBI1L8. 

JOKBS  V.  Gk)DSALL. 

1843  :  23d  Mxd  27th  March. 

The  Defendants  to  an  original  biU  held  to  be  necessary  parties  to  a  snppleoiental 
bill  against  a  {new  Defendant  where  the  interests  of  sach  original  Defendants  as 
well  as  those  of  the  new  Defendant  required  ^that  the  new  Defendant  should  ba  a 
party  to  the  snit. 

9iU«  by  one  of  two  next  of  kin,  to  recover  from  the  execatom  oC  1^  testator  faodf  as 
to  which  it  was  alleged  that  he  died  intestate,  and  which,  in  that  case,  they  had  erro- 
neoosly  applied.  The  Defendants,  by  their  answer^said,  that  there  was  another 
person,  a  next  of  kin.  After  the  caase  was  at  issue,  the  PlaintiiF  filed  a  lapple- 
mental  hill  against  the  other  next  of  kin  alone ;— A/d,  that  the  Defendants,  the 
execntors,  ought  to  have  an  opportunity  of  stating  upon  the  pleadipga  any  cas^ 
they  might  have  as  against  the  other  next  of  kin,  and  that  therefore  the  executor 
onght  to  be  parties  to  the  suppleroental  bill. 

Semble,  a  party  suing  as  executor  or  administrator  cannot  sustain  proceedings  t<>  re- 
coTer  a  laiger  sum  than  that  upon  which  the  probate-'dnty  is.  aUcnlated. 

JSemble^  the  question  whether  a  prerogative  or  a  dipcesan  probate  is  qecessary,  de- 
pends, not  upon  the  place  in  ^hich  the  estate  of  the  testator  comes  to  b«^  adminis- 
tered, but  on  the  local  situation  of  the  property  at  the,  time  of  his  death. 

W.  Morgan,  by  his  will  and  oodioil,  botli'  dbted  the^lOth  of  July^ 
1817,  bequeathed  the  residue  of  his  personal  estat«>to  hiswife  Sarahj 
and  John  Howdh^  his  executrix  and  executor,  upon  trust  (subject 
to  the  payment  of  bia  debts  and  certttn  legaoiea'  within^  six  months 
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after  his  decease)  to  pay  to  or  permit  the  said  Sarah  to  receive  the 
aunual  proceeds  thereof  for  her  life,  and  after  her  decease  to  pay 
the  remainder  as  she  should  by  her  will  give  or  bequeath  the  same. 
The  will  and  codicil  were  proved  by  Sarah  Morgan  and  John  Howells 
on  the  21st  of  August,  1S18,  in  the  Diocesan  Court  of  Hertford. 

Sarah  Morgan^  by  her  will  and  several  codicils,  the  last  of  which 
was  dated  the  8rd  of  April,  1820,  disposed  of  her  personal  estate, 
and  thereby  bequeathed  legacies  to  the  Amount  of  4,5007.  and  up- 
wards, and  appointed  James  HowellSj  the  said  John  Howells^  and 
another,  her  executors.  Sarah  Morgan  died  in  May,  1820.  James 
Howtlls  and  John  Houfells  proved  the  will  of  Sarah  Morgan,  and 
administered  the  most  part  of  the  estate  which  came  to  their  hands 
as  executors,  but  which  chiefly  consisted  of  that  which  formed  the 
residuary  estate  of  W.  Morgan. 

•The  bill  was  filed  on  the  8rd  of  September,  1889,  by  [  '848  ] 

Sarah  Jones  and  her  husband,  as  representative  of  Sa- 
rah Sinnerslejfj  ohar^ng  that  the  power  of  appointment  of  the  re- 

Biduary  estate  of  W.  Morgan,  given  by  his  will  to  Sarah  Morgan 
his  wife,  was  not  exercised  by  her  will,  and  claiming  the  distribu- 
tion of  the  same  as  upon  intestacy.  The  Defendants  were  James 
Howells,  the  surviving  executor  of  Sarah  Morgan,  Catherine,  HatS' 
eUs,  who  was  the  personal  representative  of  John  Howells^  and 
Creorge  Jones,  as  the  personal  reprasentative  of  W.  Morgan. 

The  bill  alleged  that  Sarah  JSnnersley,  who  died  in  September, 
1822,  was  the  sole  next  of  kin  of  TFl  Morgan  at  the  time  of  hia 
death,  and  that  W.  Emnersley  ^^  duly  proved  the  will  of  Sarah 
JBSnnersUjf  in  the  Registry  of  the  Diocese  of  Hereford,  being  the 
proper  Ecclesiastical  Court."  That  fV*  Einnersl^  died  the  16th 
of  April,  1839,  intestate,  and  letters  of  administration  de  bonis  non 
of  the  estate  of  Sarah  Kinnersley  had  been  granted  to  the  Plaintiff 
Sarah  Janes  out  of  the  Consistory  Court  of  the  Bishop  of  Here- 
ford. 

The  bill  also  alleged  that  John  Howells  and  James  Howells  proved 
the  will  and  possessed  the  personal  estate  of  Sarah  Morgan,  and 
abe  the  petaonal  estate  of  W.  Morgan  which  was  in  her  haAds,  to 
a  large  amouit :  thai  J^kn  Hek^etts  died  intostatft)  waA  that  letters 
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of  administration  of  his  estate  were  duly  granted  to  the  Defendant 
Catherine  Sawells;  and  that  letters  of  administration  de  bonis  non 
of  the  estate  of  fP.  Morgan,  with  his  will  annexed  were  granted  out 
of  the  Prerogative  Court  of  the  Archbishop  of  Canterbury  to  the 
Defendant  O-eorge  Jones, 

The  bill  prayed  that  an  account  might  be  taken  of  the 
[  ^344  ]  personal  estate  of  the  testator  W.  Morgan,  and  the  •res- 
idue thereof  ascertained,  and  that  the  Defendant  Jamee 
SbweUi  might  be  declared  personally  liable  to  make  good  the  whole 
of  PlaintiflTs  moiety  of  the  said  residue  with  interest  thereon  from 
the  time  of  tho  death  of  Sarah  Morgan,  and  the  costs  of  suit ;  and 
that  the  Defendant  Catherine  Hbtoells  might  also  be  declared  per- 
sonally  liable  to  make  good  the  Plaintiff's  said  moiety,  interest  and 
costs,  to  the  extent  of  the  said  W.  Morgan's  estate  misapplied  by 
her  and  the  Defendant  James  Hotpells  since  the  death  of  John 
Horcellsy  and  that  out  of  the  assets  of  John  HoweUs  she  might  be 
declared  liable  to  make  good  the  Plaintiff's  moiety,  interest  and 
costs  to  the  extent  of  W.  Morgan^ s  estate  so  misapplied  by  John 
Howdls  and  James  HoweUs  ;  and  that,  if  necessary,  the  usual  ac- 
counts of  the  estates  of  Sarah  Morgan  and  John  HowdU,  deceased, 
might  be  taken. 

The  Defendants  James  HoweUs  and  Catherine  HoweUs  by  their 
answers  said  that  Sarah  Morgan  had  always  treated  the  residuary 
estate  of  TK.  Morgan  as  her  own  absolute  property ;  that  it  was 
her  intention  by  her  will  to  dispose  of  it,  and  that  it  was  so  situated 
that  effect  could  not  be  given  to  her  will,  unless  it  was  included. 
They  said  that  her  executors  had  acted  on  the  belief  that  the  prop- 
erty formerly  belonging  to    W-  Morgan  had  passed  by  the  will  of 
Sarah,  and  had  paid  and  distributed  the  same  accordingly.    They 
said  that  one  Jane  Morgan  was  of  kin  to  W.  Morgan  in  equal  de- 
gree with  Sarah  Kinnersley,  under  whom  the  Plaintiff  Jones  claimed. 
In  June,  1840,  a  preliminary  reference  was  directed  to  inquire 
who  were  the  next  of  kin  of  W>  Morgan  living  at  his  death,  and  if 
any  had  since  died  who  were  their  personal  representa- 
[*845]     tives.    The  Master,  in  January,  *184S,  reported  that 
Sarah  IRwnsrsley  and  Jane  Morgan  were  aueb  only  next 


CASES  IN  CHANOEBT.  846 

1843.— Jone«  ▼.  HoweOs. 

of  kin,  and  that  both  of  them  were  diead  ;  and  he  fonnd  that  the 
Plaintiff  Sarah  Jones  was  the  personal  representative  of  Sarah 
Kinnersleyj  and  that  W*  Qodsall  was  the  personal  representative , 
of  Jane  Morgan.    The  sabpcena  to  rejoin  was  served  in  November, 
1842,  and  the  cause  was  at  issue  before  the  report  was  made. 

After  the  report  was  made,  the  Plaintiffs  filed  their  supplemental 
bill  against  W.  O-odsall  alone,  for  the  purpose  of  making  him  a 
party  to  the  suit,  as  the  personal  representative  of  Jane  Morgan. 

At  the  hearing,  Mr.  Roupelly  for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  Hallett^  for  the  Defendant,  the  representative 
of  Sarah  Morgan^  to  three  preliminary  objections :  first,  that  the 
estate  of  Sarah  Kinneriley  was  not  sufficiently  represented  by 
virtue  of  the  letters  of  administration  granted  to  the  Plaintiff  out  of 
the  Diocesan  Court,  and  that  the  letters  of  the  Prerogative  Court 
were  necessary :  Jemegan  v.  Baxter  (ai) ;  Tvyford  v.  Trail  (J)  ; 
Beadles  v.  Burch  (c).     The  diocesan  administration  may  be  alto- 
gether void  (d).     Secondly,  that  it  appeared  by  the  letters  of 
administration  (e)  granted   to  the   Defendant    George 
Jones  of  the  ^estate  and  effects  of  W.  Morgan  left  unad<  [  *846  ] 
ministered,  that  they  were  limited  to  the  purposes  of  the 
suit,  and  bore  a  stamp  applicable  to  an  estate  sworn  under  the  value 
of  50/.,  whereas  the  object  (if  any)  for  which  the  representative 
was  necessary  was  the  distribution  of  an  estate  on   an   alleged 
intestacy,  of  the  value  of  16,000Z.  or  upwards,  which  could  not  be 

(a)  6  Sim.  66S.  (ft)  7  Sim.  92. 

(c)  10  Sim.  332.  (d)  1  WilliAms  en  Execatort,  237,  8rd  ed. 

(e)  Tliis  appeared  on  the  prodnction  of  tlie  letten  of  administratioa  in  court, 
which  recited  the  intended  suit,  and  limited  the  administration  to  the  pur- 
poses thereof,  and  to  attend,  supply,  substantiate,  and  confirm  the  proceedings  al- 
ready had,  or  that  should  or  might  thereafter  be  had  in  the  said  cause,  or  in  any  oth- 
er cause  or  suit  which  might  be  commenced  in  the  said  court,  or  in  any  other  court, 
between  the  said  parties,  touching  or  concerning  the  matters  at  issue  in  the  said 
cause  or  soit,  and  until  a  final  decree  should  be  had  or  made  therein,  and  the  eaid 
decree  carried  into  operation,  and  the  execution  thereof  fully  completed,  but  no  fur> 
ther  or  okherwiie.  See  S  Sim.  609 ;  and  see  also  Brant  t.  King^  I  Williams  on  Bz- 
ceiUoii,489. 
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efieoted  without  general  letters  of  aamiDistration,  bearing  a  atamp 
applicable  to  that  earn :  Clough  v.  IHxan  (a)  ;  Moaret  v.  Ohoat  (ft) ; 
KiUodc  y.  Ortg  (c).  And  thirdly,  (he  suit  was  defective,  owing  to 
If.  Oockally  the  rapreaentative  of  Jiuie  Morgan^  not  being  a  partj 
to  the  same  suit  with  the  Defendants  Janui  Howelb  and  Catherim 
Sotoells.  The  defect  was  not  cured  hj  making  QodioU  the  sole 
Defendant  to  a  supplemental  bill :  Dgtm  y.  MorrU  (d). 

Mr.  Kenyon  FarkeVj  Mr.  jffaH,  and  Mr.  JoUiffe^  for  the  other 
Defendants  to  the  original  bill. 

Mr.  Anderdofij  for  Ovdiall^  the  Defendant  in  the  supplemental 
bill,  offered  to  sabmit  to  any  inquiry  which  the  Court  might  direct, 
as  between  him  and  his  co-Defendants,  in  the  same  manner  as  if 
those  Defendants  had  by  their  answer  made  a  case  for  inquiry. 

Mr.  Boupellj  and  Mr.  G.  L.  RuneU,  for  the  Plaintiffs. 

The  diocesan  administration  is  sufficient  for  the  preson; 
[  *847  ]  ^purpose, — ^that  of  having  the  accounts  taken.  It  maj 
not  be  sufficient  where  money  is  to  be  paid  out  of  Court| 
or  perhaps  when  the  Court  is  called  upon  to  make  a  final  decree  foi 
the  distribution  of  the  fund ;  but  it  certainly  shews  a  sufficient  title 
for  a*  preliminary  decree  to  ascertain  whether  anything  is  due :  Met- 
ealfe  y.  Meteaife  (e).  The  case  of  Touhg  y.  Elworthy  (jg)  does  not 
express  the  ultimate  opinion  of  Sir  John  Leaeh  on  the  point.  He 
afterwards  decided  differently(A) :  1  WiUiam%  an  JExecutors,  p.  229, 
8d  ed.  The  limited  administrator  also  represents  fP.  Morgan* $  estate, 
for  all  the  purposes  of  this  suit.  The  object  certainly  is  to  recover  for 
that  estate  a  much  larger  sum  than  X50,  but  it  is  possible  that  the 
amount  of  the  present  claim  may  neyer  be  veootered.    If  the 

(a)  10  Sim.664.  {k)  BBm.  SOS.    . 

(c)  Before  Lord  Broughani,  Sod  Ang.  1S81.  Nol  reported.  See  Hmd  t.  AteMM* 
a  Taunt.  IIS ;  Bogmt  T.  Jama^  7  Tsnni  147 ;  and  see  Thymic  y.  ProAtiro,  9  M.  4 
S.S5S.  (i()  lHare,4ia. 

(f)  1  Keen,  74.  {g)  i  M)rL  4K.  lift 

{k)  1  Dan.  Chan.  Pr.  p.  41S,  n.  (e).    See  Ptaru  t.  Peoroe,  1  Keen,  7%  a.  (i). 
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Plainfciffii  should  SQCCoed  iot  getting  in  th«  esMt  of  W.  Morgan^  it 
18  plain  that  estate  mascot  be  distributed  without  a  geneval  admuh 
ietratioDy.  and  the  pa}iQeQt  o{  the  preper  Btamp  duties  %  but  it  ia  not 
open  10  a  debtor  whc  denies  that  he  is  under  aoj  liabilities  to  the 
estate,  to  protect  himielf  by  insisting  that  these  liabilitieB  shall  not 
be  inquired  into,  unlesi  the  same  administation  is  taken  out,  and 
the  same  stamp  duties  paid^  aa  if  the  claim  apunsA  him  irere  not 
only  fully  established  but  the  debt  cealiaed.  The  supplemental  bill 
againat  Godmdl  alone  makes  him.  a  proper  partgi:  to  the  siat  aa 
against  all  the  others ;  for  there  is  no  new  equity  arising  out  of  the 
circumstance  of  a  share  cf  the  residue  being  due  to  him  instead  o£ 
the  Plaintiffs.  Xhe  question  ia  the  sMce.  The  lepreaentattnrea  of 
Sarahy  moreoYer^  were  aware  o£  the  title  <&  Jane.  Morgan^  and  staih 
ed  it  upon  tiieir  answer^when  they  had  an  opportunity  of  raising 
any  case  applicable  te  their  defence  as  to  that  share  of 
the  residue.  And  Yor  their  (lomplete  proteetien  in  thia  [  *848  } 
respect,  if  any  more  were  needed^  all  the  oAer  partise 
are  willing  now  to.  ^ve  them,  for  the  purpose  of  inquiry,  the  benefit- 
of  any  case  which  they  could  haye  suggested  upon  their  answer  : 
Qtemwood.  %*  Addntan  (a). 


Vicb-Chancbllor  : — 

The  principal  question  in  thia  suity — ^whether  W.  Sbrgan  died  inv 
teatate,*Hlepend8  upon  the  qnestion,  whedier  tlie  frill  or  codicil  of 
Sarah  Morgan  was  a  valid  execution  of  a  power  given  her  by  W* 
Morgan  to  diapose  of  all  his  property,  of  which  he  made  her  tenant 
for  life.     The  intestacy  (if  it  existed)  arose  on  the  death  of  ikimh> 
Margany  in  May,  1820.     Ita{f>ears,  by  the  Maater'a  report,  that, 
not  only  Sarah  Kinnerdeif^^  who  is<  represented  by*  the  Blaintiffsf 
but  also  one  Jane  Morgan^  deceased,  were  next  of  kin  of  the  testa^' 
tcH't  W.  Morgan  ;  and^  therefore,  that  the  Plaintiffs  had^inacourately. 
churned  aa  representing  sple  next  of  kin  cf  W.  MargatUydoid  that  thet 
lepresientatiyea  of  «fane  Morgan  ought  regulkrly  to  faanra  been  par^ 

(a)  6  Sim.  419. 


849  CASES  IN  CHANCEBT. 


1848.— Jonet  t.  Howelli. 


ties  to  the  original  suit.  The  supplemental  bill  sgainst  ChdsaU  W88 
not  filed  until  1843,  after  the  original  cause  was  at  issue  ;  and  there 
was,  therefore,  no  representative  of  Jane  Margin  a  party  to  any  pro- 
ceedings for  the  recovery  of  the  estate  of  the  alleged  intestate  until 
upwards  of  twenty  years  after  the  title,  if  any,  of  Jane  Morgan^  or 
her  representatives,  accrued. 

The  Defendants,  who  represent  Sarah  Morgan^  say,  (but  of  this 
I  have  no  evidence),  that,  in  the  belief  that  her  will  was 
[  *849  ]  a  valict  execution  of  the  power  given  *her  by  the  will  of 
W.  Morgan,  his  estate  has  been  distributed.  By  their 
answer,  they  suggest  some  case  against  the  claim  of  the  Pluntiff ; 
but  Jane  Morgan  not  having,  in  person,  or  by  her  representative, 
been  a  party,  and  her  claim  being  in  fact  excluded  by  the  prayer  of 
the  bill,  no  opportunity  of  making  a  case  against  her  has  been  affo^ 
ded  to  the  representatives  of  Sarah  Morgan^ — ^not  even  that  case 
which  possibly  may  arise  under  the  Statute  of  Limitations. 

In  this  state  of  the  record,  several  preliminary  objections  have 
been  taken :  first,  that  the  representatives  of  Sarah  are  not  parties 
to  the  supplemental  bill ;  secondly,  that  the  Plaintiffs  claim  only  by 
virtue  of  a  diocesan,  and  not  a  prerogative  grant  of  administration ; 
and,  thirdly,  that  the  letters  of  administration,  under  which  the  es- 
tate «f  TV.  Morgan  is  represented  by  the  Defendant  Jones^  are  too 
limited  in  their  scope,  and  insufficiently  stamped. 

It  is  plain  that  one  eflfect  of  a  simple  decree  for  an  account  against 
the  Defendants  in  this  suit,  would  be,  in  some  sense,  and  for  some 
purposes,  to  convert  Oodeall  into  a  Plaintiff,  as  against  the  repre- 
sentatives of  Sarah  Morgan,  and  to  enable  her  to  recover  against 
such  representatives  her  distributive  share  of  the  estate  in  question ; 
and  unless  an  opportunity  has  been,  or  is  now,  afforded  to  Sarah 
Morgan^ e  representatives  of  making  a  case  by  way  of  defence  to 
any  claim  agunst  them  by  the  representatives  of  Jane  Morgan, 
they  would,  on  further  directions,  be  without  a  defence  against  that 
claim,  and  would  have  no  opportunity  of  making  one,  however  just 
a  defence  they  might  have.  The  preliminary  inquiries  gave  them 
no  such  opportunity ;  for  the  question  there  was  simply,  whether 
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the  parties  indioated^  or  other  persons,  were  next  of  kin 
or  *not.  It  is  equally  clear,  that,  if  Jane  Morgan  or  [  *350  ] 
Godsall^  her  representative,  had  been  originally  parties 
in  the  same  cause  with  the  representatives  of  Sarah  iifbr^an— the 
latter  might  have  raised  any  case  which  the  circumstances  permit- 
ted for  the  purpose  of  shewing  that,  so  far  as  tiie  interest  of  one  of 
the  next  of  kin  was  concerned,  they  had  a  good  defence.  This 
course  of  defence,  the  mode  of  proceeding  adopted  has  hitherto  pre* 
eluded  the  Defendants  from  taking ;  but  justice  evidently  requires, 
and  it  b  not  disputed,  that,  in  s6me  form  they  should  have  an  op- 
portunity of  bringing  before  the  Court  any  case  which  they  may  have 
as  against  those  who  claim  under  Jane  Morgan.  To  obviate  this 
objection  to  the  present  frame  of  the  suit,  all  parties,  except  the  rep- 
resentatives of  i9araA,ofier,  at  the  hearing,  to  submit  to  any  inquiries 
which  the  Court,  in  its  discretion,  or  at  the  application  of  the  repre- 
sentatives of  Sarahy  may  think  fit  to  direct  with  reference  to  this 
part  of  the  case.  The  latter  Defendants,  however,  say,  that  they 
have  come  to  the  hearing  of  the  cause  unprepared  to  suggest  what 
may  be  necessary  for  this  part  of  their  defence,  and,  in  fact,  without 
notice  of  the  existence  of  the  supplemental  bill,  or  of  any  proceed- 
ing in  which  the  rights  of  the  representative  of  Jane  Morgan  could 
be  bound  or  discussed.  And  I  cannot  deny  that  this  may  be  the 
case  ;  nor  can  it  be  reasonably  denied  that  these  Defendants  are 
ontitied  to  the  opportunity,  which  they  claim,  of  deliberately  stating, 
upon  the  pleadmgs,  all  those  matters  which  may  constitute  their  de- 
fence against  the  claims  of  each  of  the  next  of  kin.  In  Dtf%on  v. 
MorrU  (a),  I  stated  my  impression  of  the  general  rule  on  the  sub- 
ject of  maJcing  parties  to  the  original  bill  parties  to  a  supplemental 
bill  to  be,  that  the  original  defendants  were  necessary 
parties  where  their  interests  required  that  the  ^new  de-  [  *351  ] 
fendants  should  be  brought  before  the  Court  for  the  pur- 
pose of  deciding  questions  between  the  original  and  new  defendants ; 
and  that  the  original  defendants  were  not  necessary  parties  to  the 
supplemental  bill,  where  the  new  defendants  were  brought  before 

(a)  1  Hare,  420. 

Vol.  n.  89 
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the  Conrt  to  contest  some  question  with  the  plaintiff,  in  which  the 
original  defendants  had  no  interest.  To  this  rule  there  maybe  ex- 
ceptions, and  cases  not  oalliDg  for  its  application.  In  this  case,  th6 
admission  of  the  Plaintiffs,  that  proper  inquiries  most  be  directed 
for  the  protection  of  the  representatives  of  Sarahy  if  they  require  it, 
or  (without  such  admission),  my  clear  and  decided  opinion,  that  the 
representatives  of  Sarah  must  have  an  opportunity  of  bringing  for- 
ward their  defence,  goes  a  great  way  to — and,  in  the  absence  of 
authority,  would — decide  the  course  which  I  ought  to  take  on  the 
present  objection.  The  case  of  Feary  v.  Stephenson  (a)  is  also  in 
favour  of  the  claim  which  the  representatives  of  Sarah  now  make, 
that  GFodsaU  may  be  brought  before  the  Court  m  a  suit  to  which 
ikey  are  parties. 

In  Dyson  v.  MorrU,  I  availed  myself  of  the  direct  authority  of 
Greenwood  v.  Atkinson  (&),  and  the  tacit  authority  of  the  other 
cases,  to  make  that  decree,  which  appeared  substantially  just,  and 
by  which  expense  would  be  saved.  The  executors  of  Edgar  Tayhr^ 
in  that  case,  enabled  me,  by  decree,  at  once,  and  without  further 
Utigation  or  inquiry,  to  give  the  mortgagor  (the  objecting  party) 
all  he  asked  against  those  executors,  namely,  a  coifveyance.  The 
mortgagor  obtained  by  the  decree,  in  Dyson  v.  MdrriSj  at  onee, 
and  without  litigation,  all  he  asked :  there  was  nothing  more  to  try ; 
and  I  Availed  myself  of  the  authority  of  the  cases  lrefe^ 
[  *S52  ]  red  to  for  the *purpose*of  saving dxpetflse,  whenl oould  at 
once  give  the  objecting  party  all  he  could  claim  as-tiie 
ground  ^f  his  objection.  3%e  case  may  be'teiPy  different  where  'I 
cannot  at  once  give  the  objecting  party  all 'he  asks:  where<ih<B 
rights  of  the  co-defendants  are  to  be  litigated' falter  se,- and  I  can- 
not immediately  decide  and  secure  those  rights. 

Where  tliere  is  or  may  be  (and  here,  I  am  told,  there  is,  and  I 
see  that  there  may  be)  a  ci^  between '  C0'DefendantA,^hich  each, 
as*  against  the  other,  claims  a  right  to  Ktigate,-^wheiher  to  be  de- 
termined upon  a  cross-bill,  or  by  inquiries  between  co-Defendants, 
is  not  the  question, — the  rule  of  the  Oourt,ms  *I  Mderstand  it,  is, 
that  every  defendant  shall  have  an  opportunity  of  stating  upon  the 

(a)  1  Beay.  42.  (6)  6  Sim.  419. 
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record  the  case  he  relies  upon  agsdnat  every  party  to  the  caase  with 
vhom  he  may  have  rights  to  litigate.  I  think  Qreenwood  v.  At- 
kinson was  not  meant  to  decide  anything  opposed  to  this  principle  ; 
and  the  cases  put  by  the  Vic^  Chancellor  shew  his  opininon  to  be, 
that,  where  there  is  a  question  to' try,  the  parties  must,  quoad  the 
form  of  the  record,  be  in  the  same  position  as  if  the  original  bill  had 
been  properly  framed  in  the  first  instance.  Feary  v.  Stephemon 
supports  the  same  proposition.  In  the  application  of  undisputed 
principles  to  individual  cases,  differences  of  opinion  must  inevitably 
occur  ;  and  if  there  be  any  diflference  between  the  opinion  I  now 
ezprees,  and  that  to  be  collected  from  Qreenwood  v.  AUdnMny  I 
am  satisfied  that  such  difference  is  not  in  the  principle,  but  in  the 
mode  of  applying  it.  In  this  case  Jane  Morgan^  or  her  represen- 
tative, ought  regularly  to  have  been  a  party  to  the  original  record. 
There  are  questions  to  settle  between  her  and  the  Defendants,  who 
represent  Sarah^s  estate, — these  questions  must  be  settled  in  the 
course  of  this  litigation;  and  those  Defendants  have 
bad  no  *oppprtunity  of  stating  their  case  upon  record  [  *353  } 
in  the  bourse  of  the  proceedings,  as  a  foundation  either 
for  1^  cross  bill  or  an  inquiry ;  and  they  are  placed  in  ihiB^t  position 
by  an  informality  in  the  original  bill,  for  which  the  Plamtiff  is  re* 
sponsible.  I  think  those  questions  are  not  formal  merely,  but  are  im- 
portant in  substance,-Hind  that  justice  requires  that  I  should  allow 
thb  objection. 

It  is  not  necessary  that  I  should  now  express  an  opiilion  upon  the 
other  points  which  have  been  discussed  ;  but  I  may  observe,  as  the 

me<^)s,  per ]i|ipfb  pf  wm&  9^f^J^  9^^  4^ftJy  ^^  ^^  s^pond  queet- 
tion,  whether  the  diocesan  letters  of  administration  which  the  Plain- 
tiff has  obtained  of  the  estate  of  Sarah  Kinntrtley  are  sufficients 
must,  in  my  opinion,  depend  upon  the  C&ct  of  whether  there  were 
bona  notabilia  of  Sarah  Etnnerslej/  out  of  the  diocese.  The  ci^ 
enmstance  that  property  in  which  she  ivas  inter^ted  nqj  comes 
to  be  admimistered  in  this  Court  does  not  affect  the  question : 
Metcalfe  v.  Metcalfe  (a)  ;  Beadles  v.  Burch  (&).  The  decision  of 
Sir  John  Leadi  in  Toung  v.  EhoorUnu  (c^  does  not  iflippgn  tius 

(a)  1  Keen,  74.  (6)  10  ffim.  882.  (e)  1  Mji. «  K.  ai5. 
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diBtiDCtion.  It  .will,  however,  be  important  that  the  Plaintiff  should 
consider  their  position  in  this  respect,  for  the  facts  with  regard 
to  the  bona  notabilia  must  be  ascertained,  and  there  is  authoritj 
for  holding  a  diocesan  administration  void,  in  cases  in  which  a 
prerogative  administration  is  necessary :  it  may  be  too  late  to  sup- 
ply the  want  of  the  latter  at  the  hearing  of  the  cause :  SimoiM  v. 
Milman  (a). 

With  respect  to  the  remaining  point — the  sufficiency  of 
[  *854  ]  the  limited  administration  granted  to  Jone% — I  should  *not 
now  advert  to  it,  if  it  had  not  been  stated  in  argument 
that  the  practice  of  the  Vict'Chancellor  of  England  was  to  allow 
a  cause  to  proceed  where  it  appeared  that  the  stamp  was  paid  in 
respect  of  a  smaller  sum  than  that  which  was  in  question  in  the 
cause,  but  to  compel  the  parties  to  .procure  the  larger  stamp  before 
payment  of  the  fund  which  might  be  recovered.  I  find  upon  inqui- 
ry that  this  is  not  the  practice  in  that  branch  of  the  Court ;  and 
that  the  rule  laid  down  by  Lord  Brougham  in  Eilhck  v.  Greg^  re- 
quiring the  party  to  shew  that  he  represents  the  estate  to  a  suffi- 
cient amount  to  cover  his  claim,  is  the  rule  of  that  branch  of  the 
Court.  Let  the  same  order  be  made  in  this  case  as  in  Feary  v. 
Stephenson. 


COLEMAK  V.  BaGEHAM. 

1843  :  6th  May. 

VerificatioQ  of  the  copj  of  the  biU,  served  under  the  S4th  Order  of  August,  1841. 

Memorandum  of  service  of  a  copy  of  the  bill  (5),  examined 
Yrith  the  office  copy.  Ordered  to  be  entered,  under  Order  XXIV, 
of  August,  1841. 

Mr.  Eeathfieldy  for  the  motion. 

(a)  2  Sim  341. 

(6)  The  Yerificatioii  may  be  as  abore;  or  by  comparison  with  the  ingrossment: 
{Blew  Y.  Martin,  1  Hare,  160) ;  or  with  the  draft  of  the  bill.  {Pe/fold  t.  BouA, 
ante,  p.  157«) 
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•HiLLERSDON  V.  LOWB.  [  *'655  ] 

1843  :  13th,  17th»  and  26th  January. 

The  testator  gave  his  real  and  personal  estate  in  tmst  for  his  nephew  John  for  life 
and,  after  hb  death,  to  be  conveyed  and  transferred  to  the  eldest  son  of  John  on 
his  attaining  twenty-one,  with  limitations  over  in  like  manner,  if  there  was 
no  such  son  of  John,  to  two  other  nephews  of  the  testator,  and  their  sons  suc- 
cessively ;  and  in  case  none  of  them,  the  said  three  nephews,  should  have  a 
son  who  should  survive  the  survivor  of  them,  and  attain  twenty-one,  the  testator 
then  devised  the  estate  in  lilLe  manner  to  a  fourth  nephew  and  his  sons,  with  re- 
mainders over  to  their  respective  danghters : — Heldy  that  the  testator  in  the  words 
of  devise  to  the  fourth  nephew  must  be  construed  to  mean  that  such  limitaton 
should  take  effect  in  case  none  of  the  first  three  nephews  should  leave  a  son  suT' 
viving  his  parent  and  attaining  twenty-one, — a  different  construction  being  repug- 
nant  to  specific  directions  as  well  as  to  the  general  scheme  of  the  will,— creat- 
ing cases  of  intestacy,— and  supposing  a  capricious  and  irrational  intention ; — and 
that,  therefore,  a  son  of  John,  surviving  his  father  and  attaining  twenty-one,  was 
entitled  to  sn  absolute  conveyance  and  transfer  of  the  real  and  personal  estate. 

The  testator,  John  SiUeridon^  by  bis  mWj  dated  in  1806, 
after  giving  to  J.  Lowe  and  another  all  his  real  and  personal  estate 
and  effects  (not  otherwise  thereby  disposed  of),  declared  the  tmste 
thereof  as  follows : — 

Upon  trust,  during  the  life  of  my  nephew  John  Chove^  to  pay 
the  rents  and  annual  interest  thereof  unto  John  Cfrove  ;  and  after 
his  death,  in  case  he  shall  leave  issue  one  or  more  son  or  sons,  then 
to  apply  the  rents  and  annual  interest  thereof  in  the  maintenance 
of  such  son  of  John  Cfrove^  as  for  the  time  bemg  shall  be  the  eldest 
son  or  only  son  of  John  Orove,  until  such  eldest  son  or  only  son 
shall  attain  the  age  of  twenty-one  years,  and  when  such  eldest  son 
or  only  son  of  John  Qrove  shall  attain  the  age  of  twenty-one  years, 
then  to  convey,  assign,  transfer,  and  pay  my  said  real  and  personal 
estate  unto  such  eldest  son  or  only  son  ;  but  in  case  John  Qrove 
shall  leave  no  son  who  shall  survive  him  and  live  to  attain  the  age 
of  twenty-one  years,  then,  during  the  life  of  my  second  nephew 
Joseph  Chrove,  to  pay  the  rents  and  annual  interest  of  my  siud  real 
and  personal  estate  unto  Joseph  Qrovt ;  and  after  the  death  of 
Joseph  Cfrovej  in  case  Joseph  John  Cfrove j  the  son  of  Joseph  Orove^ 
shall  happen  to  survive  Joseph  Qrove^  his  father,  then  to  pay  the 
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rents  and  annual  interest  of  my  real  and  personal  estate 
[  *356  ]     unto  Jo%eph  John  O-ravCj  the  ^son,  during  his  life  ;  and 

after  the  decease  of  the  survivor  of  them,  Joseph  Chrove, 
the  father,  and  Joseph  John  Orove^  the  ao9,  in  case  Joseph  John 
Chrove^  the  son,  shaU  leave  oae  or  morsi  son  or  sons  who  shall 
survive  tite  survivor  of  them,  Joseph  Qrove  and  Joseph  John 
Grovey  the  son.,  then  to  ^pplj  the  rents  a,nd  annual  interest 
thereof  in  the  maintenance  of  9uch  son  of  Joseph  John  Ghove  the 
son,  as  for  tho  time  being  shall  be  the  eldest  son  of,  or  only  son 
of  Joseph  John  Orove^  the  son,  until  such  eldest  son  or  only  son 
shall  attain  the  age  of  twenty -one  years,  and  when  such  eldest  son 
or  only  son  shall  attain  the  age  of  twentyn^ne  years,  to  convey,  as- 
sign, transfbr,  and  pay  my  said  real  and  personal  estate  unto  such 
eldest  son  or  only  sou  of  Joseph  John  Qrove^  the  son  ;  but  in  case 
Joseph  John  Gropej  the  son,  shall  die  in  the  lifetioAe  of  Joseph 
Chrovej  the  father,  without  leaving  issue  male,  who  shall  survive 
Joseph  Qrovey  the  father,  and  live  to  attain  the  age  of  twenty-one 
years,  and  Joseph  Qrove^  the  father,  shall  die,  leaving  other  issue 
one  or  more  son  or  sons,  then  to  apply  the  reqts  and  annual  interest 
of  my  real  and  personal  estate  in  the  maintenance  of  such  son  of 
Joseph  Grove^  the  father,  as  for  the  tiqie  being  shall  be  the  eldest 
son  or  only  son  of  Joseph  Qrovs^  the  father,  until  such  eldest  son 
or  only  son  shall  attiun  the  age  of  twenty-one  years,  and  when  such 
eldest  son  or  only  son  shall  attain  the  age  of  twenty-one  years, 
theu  to  convey,  assign,  transfer  and  pay  my  real  ^nd  personal  es- 
tate unto  such  eldest  son  or  only  son ;  but  in  ci^  none  of  them 
John  Qrove,  JosqA  Qrove  the  father,  and  Joseph  John  Qrove  thf 
son,  shall  happen  to  leave  any  son  pr  sons  who  sh^m  si^rvive  the  survi- 
vor of  them  John  Qrove,  Joseph  Qrove,  and  Joseph  John  Ghrove,  and 
live  to  attain  the  age  of  twenty-one  years,  then,  during  the  life  of 

my  third  nephew  ffenry  Qrove  to  pay  the  rents  and  an- 
[  *8&7  ]  oual  interest  of  my  real  and  personal  estate  *unto  Henry 

Qrove  ;  and  after  the  death  of  Henry  Qrove,  in  case  he 
ahall  leave  issue  one  or  (Qore  son  or  sons,  then  to  apply  the  rents 
and  annual  interest  thereof  in  Hie  maintenance  of  such  son  of  Hen- 
ry Qrovs,  as  for  the  twne  beiQg  ^iudl  b«  tijko  dAj^t  app  ojr  oply  sop 
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of  Henry  Orowe^  nntil  such  eldest  9on  or  only  son  of  Henry  (Shrwft 
shall  attain  the  age  of  tweuty-one  years,  and  when  such  eldest  son 
or  only  son  of  Henry  Ghrcve  shall  attain  the  age  of  twenly-one  years, 
then  to  convey,  assign,  transfer,  and  pay  my  real  and  personal  es- 
tate onto  such  eldest  son  or  only  son ;  bat  in  case  none  of  them, 
John  Oravtj  Joeeph  Orave^  Joeeph  John  Orove  and  Henry  Orove^ 
shall  happen  to  leave  any  son  or  sons  who  shall  survive  the  survi- 
vor of  them,  John  Qrove^  Joeeph  Or&ve^  Joseph  John  Q-rove^  and 
Henry  Orove^  and  shall  live  to  attain  the  age  of  twenty-one  years,  and 
John  Qrovt  shall  leave  issue  one  or  more  daughter  or  daughters, 
who  shall  survive  the  survivor  of  them,  J(^  Ghrove^  Joeeph  Grove, 
Joseph  John  Orove,  and  Henry  Orove,  then  from  and  after  the 
death  of  the  survivor  of  them  «7oAn  Orove,  Joseph  Orove,  Joseph  John 
Orove,  and  Henry  Grove,  ind  of  their  issue  male  under  the  age  of 
twenty-one  years,  to  pay  all  the  rents  and  annual  interest  of  my  real 
and  personal  estate  for  the  maintenance  of  such  daughter  of  John 
Grove,  as  for  the  time  being  shall  be  the  eldest  daughter  or  only 
daughter  of  John  Grove,  until  such  eldost^iaaghter  or  only  daughter 
shall  attain  the  age  of  twenty-one  years ;  and  when  such  eldest  daugh- 
ter or  only  daughter  shall  attain  the  age  of  twenty-one  years,  then 
to  convey,  assign,  transfer,  and  pay  my  real  and  personal  estate  un- 
to such  eldest  daughter  or  only  daughter ;  but  in  case  there  shall  be 
no  such  issue  female  of  Jo?m   Grove,  then,  from  and  after  the  de- 
cease of  the  survivor  of  them  John  Grove,  Joseph   Chrove,  Joseph 
John    Chrove,  and  Henry    Grove,  and  of  their  issue 
'male  under  the  age  of  twenty-one  years,  to  pay  all  the  [  *868  ] 
rents  and  annual  interest  of  my  real  and  personal  estate  for 
the  maintenance  of  such  daughter  of  Joseph  Grove,  as  for  the  time 
being  shall  be  the  eldest  daughter  or  only  damghter  oi  Joseph  Grove, 
until  such  eldest  daughter  or  only  daughter  shall  attain  the  age  of 
twenty-one  years ;  and  when  such  eldest  daughter  shall  attain  the 
age  of  twenty-one  years,  then  to  convey,  assign,  transfer,'  and  pay 
my  real  and  personal  estate  unto  such  eldest  daughter  or  only 
daughter  of  Joseph  Orove  ;  but  in  case  there  shall  be  no  issue  fe- 
male of  Joseph  Grove,  then  from  and  after  the  decease  of  the  survi- 
vor of  them  John  Grove,  Joseph  Orove,  Joseph  John  (Trvvsvand^flbi- 
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ry  Qrovty  and  of  their  issae  malo  under  the  age  of  twenty-one  years, 
to  pay  all  the  rents  and  annual  interest  of  my  real  and  personal 
estate  for  the  maintenance  of  such  daughter  of  JoBeph  John  Ghrove^ 
as  for  the  time  being  shall  be  the  eldest  daughter  or  only  daughter 
of  Joseph  John  Orovtj  until  such  eldest  daughter  or  only  daughter 
shall  attain  the  age  of  twenty-one  years ;  and  when  such  eldest  daugh- 
ter or  only  daughter  shall  attain  the  age  of  twenty-one  years,  then  to 
convey,  assign,  transfer,  and  pay  my  real  and  personal  estate  unto 
such  eldest  or  only  daughter  of  Joseph  John  Q-rove  ;  but  in  case 
there  shall  be  no  issue  female  of  Joseph  John  Orove^  then  from  and 
after  the  decease  of  the  survivor  of  them  John  Orove^  Joseph 
Grovej  Joseph  John  Orove,  and  Senrtf  Orove,  and  of  their  issue 
male  under  the  age  of  twenty-one  years,  to  pay  all  the  rents  and 
annaal  interest  of  my  real  and  personal  estate  for  the  maintenance 
of  such  daughter  of  Henrjf  Grove^  as  for  the  time  being  shall  be 
the  eldest  daughter  or  only  daughter  of  Henry  Orovtj  until  such 
eldest  or  only  daughter  shall  attain  the  age  of  twenty  one  years ; 
.  and  when  such  eldest  or  only  daughter  shall  attain  the 
[  *859  ]  age  of  twenty-one  years,  then  *to  convey,  assign,  trans- 
fer, and  pay  my  real  and  personal  estate  unto  such  eldest 
or  only  daughter  of  Senry  Grove. 

The  testator  then  proceeded  to  direct  that  John  Grove^  Joseph 
Gruvty  Joseph  John  Grove  and  Henry  Grove  and  their  issue  male 
and  the  husbands  of  their  issue  female,  entitled  to  the  rents  and  an- 
nual interests  or  to  the  conveyance  and  assignment  of  the  real  and 
personal  estate,  should  within  twelve  months  after  so  becoming  en- 
titled, take  the  name  and  arms  of  Hillersdon^  or  in  default  thereof 
that  the  person  or  persons  who  would  be  entitled  in  case  the  person 
or  persons  neglecting  the  same  were  then  dead,  should,  upon  com- 
plying with  such  directions,  take,  and  receive  the  said  rents,  interest, 
or  conveyance  and  assignment  in  the  same  manner  as  if  the  person 
or  persons  neglecting  to  take  and  use  the  same  was  or  were  then 
dead  without  issue,  and  he  gave  and  devised  and  bequeathed  the 
same  accordingly. 

The  testator  then  proceeded, — ^^  But  in  case  none  of  them,  John 
Grove  J  Joseph  Grove,  Joseph  John  Grove  and  Henry  Grove  shall 
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happen  to  leave  issue  male  or  female  who  shall  survive  the  survivor 
oiJohn  GrovBy  Joseph  drove,  Joseph  John  Grove  and  Henry  Chrove, 
and  live  to  attain  the  age  of  twenty-one  year?,  or  if  they  John  Orove, 
Joseph  Grove,  Joseph  John  Grove,  and  jffenry  Grove  or  their  issue, 
when  and  as  they  shall  respectively  become  entitled  to  the  rents  and 
annual  interest,  or  to  a  conveyance,  assignment  and  transfer  of  my 
real  and  personal  estate,  or  within  twelve  months  afterwards,  shall 
omit,  neglect,  or  decline  to  take  and  us9  my  name  and  arms  in  the 
manner  hereinbefore  directed,  then  upon  trust,  and  I  give,  devise 
and  bequeath  my  said  real  and  personal  estate  and  effects  unto  and 
amongst  all  and  every  of  my  nieces,  the  daughter  and 
daughters  of  my  sister  Louisa  Grove,  and  all  and  'every  f  •S60  ] 
the  child  and  diildren  male  and  female  of  such  my  nieces 
who  shall  be  living  at  the  time  of  my  deaths  and  to  his,  her,  and 
their  heirs,  executors  and  administrators  for  ever,  equally,  share 
and  share  alike,  to  take  as  tenants  in  common,  and  not  as  joint  ten- 
ants, and  I  direct  my  trustees,  &c.,  to  convey,  assign,  transfer  and 
pay  the  same  accordingly." — And  he  appointed  his  said  trustees, 
and  John  Grove,  his  executors. 

The  testator  died  in  1807,  leaving  the  said  John,  Joseph  Join, 
and  Henry,  and  also  some  daughters  of  Louisa,  surviving.  The  re- 
siduary estate  of  the  testator  consisted  of  freehold,  copyhold,  and 
leasehold  estates,  and  of  stock  in  the  public  funds.  John  Grove  took 
the  name  and  arms  of  Hillersdon,  and  received  the  rents  and  inter* 
est  until  his  death.  He  died  in  1839,  leaving  the  Plaintiff,  his  only 
son  (who  had  previously  attained  his  age  of  twenty-one)  surviving. 
The  bill  was  filed  by  the  Plaintiff  after  the  death  of  his  father,  pray- 
ing that  the  trustees  might  be  decreed  absolutely  to  convey,  surren- 
der, and  assign  the  said  estates  unto  the  use  of  the  Plaintiff,  his  heirs, 
executors,  administrators,  and  assigns  respectively,  and  to  transfer 
the  said  stock  to  him,  for  his  own  use  and  benefit. 

At  the  hearing  the  question  arose  whether  the  two  nephews,  Jo- 
seph  Grove  and  Joseph  John  Grove,  were  neccesary  parties  to  the 
suit,  and  the  case  was  argued,  first,  on  the  point  of  parties,  and  then, 
by  direction  of  the  Court,  on  the  construction  of  the  wilL 
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Mr.  Kenyon  Parker  and  Mr.  Haldane^  for  the  Plaintiff,  cited 
Uihwatt  V.  Bryant  (a),  Boe  d.  AUport  v.  Bacon  (5),  Jenkins  v. 

Merries  (c?). 
t  •361  ]       Mr.  JKb«,  Mr.  Boupelly  Mr.  Xovae,  Mr.  Campbell,  Mr. 
Bacon,  Mr.    TTood,  Mr.  Benshawt,  Mr.  6rr(we,  and  Mr. 
Wilkinson  appeared  for  the  several  Defendants  (d). 

The  other  cases  cited  were  Smith  v.  Pyiu«  («),  Dot  d.  GmUifn 
V.  G^M^tHim  (^),  £ru06  v.  Bainbridge  (A),  iord  Stanford  v.  JTc?- 
6ar<  (z),  PapUhn  v.  Fbwe  (A). 


Vicb-Chancellor  : — 

The  Plaintiff,  in  this  case,  claims  an  absolute  interest  in  the  estates 
which  are  the  subject  of  the  gift,  upon  the  ground  that  he  has  per* 
formed  the  two  conditions  which  are  annexed  to  such  gift  to  him — 
one  being  that  he  should  survive  his  father,  John  Grove,  and   the 
other  that  he  should  attain  the  age  of  twenty-one.    The  Plaintiff 
relies  upon  the  simple  words  which,  he  contends,  direct  that,  in  case 
he  should  attain  twenty-one  and  survive  his  father,  the  trustees  shall 
convey  to  him  the  real  estate  in  fee.     On  the  other  hand,  the  special 
worda  used  in  the  will  to  describe  the  event  on  which  other  parties 
are  to  tal&e,  are  relied  upon  as  excluding  the  absolute  mterest  of  the 
Plaintiff.    The  Defendants  have  argued  that  although  the  Plaintiff, 
surviving  his  father  and  attaining  twenty-one,  has  acqmred  some 
present  interest  in  the  property,  yet,  in  the  event  of  his  not  surviving 
the  survivor  of  the  three^  or  in  the  event  of  no  son  of  some  one  rf 
them  surviving  the  survivor  of  the  three,  the  estate  is  given  over. 
The  persons  interested  in  this  view  of  the  question  are 
[  •862  ]  Henry, — any  son  "^ Henry  may  have, — ^the  daughters,  if 
any,  of  John  Grove,  Joseph  Chrove,  and  Joseph  John 
Grove,  and,  lastly,  the  daughters  of  Lomsa,  to  whom  the  estate  is 

(a)  6  TaTOt.  317.  (6)  4  Mao.  &  ScL  566. 

(c)  4  Madd.  82. 

(d)  The  points  sufficiently  appear  in  the  jndgment    (e)  9  Ves.  666. 

ig)  5  B.  &  Adol.  S22.  (h)  2  Brod.  &  Biag.  ISSw 

(•)  aBrow  P.  C.  ai.  (Ar)  2  P.  Wnw.  471. 
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given  hj  the  ultimate  limitationa  in  the  will,  provided  others  do  not 
take. 

In  order  to  explain  the  view  which  I  take  of  this  case,  I  shall  first 
advert  to  that  claase  which,  as  I  have  said,  describes  the  event  on 
which  ffenry  is  to  take ;  and  without  saying  what  the  construction  of 
that  clause  taken  with  the  whole  will  is,  I  think  it  can  admit  of  no 
doubt  (and,  in  fact,  it  was  conceded  in  argument),  that  if  the  words 
which  describe  the  events  upon  which  the  gift  to  Henry  is  to  take 
effect  were  omitted,  the  direction  to  the  trustees  to  convey,  transfer, 
assign,  and  pay  the  real  and  personal  estate  of  the  testator  to  the 
first  son  of  John  who  should  survive  his  father,  and  attain  twenty-one, 
is  sufficient  to  give  and  would  give  to  such  son  of  John  an  absolute 
interest  in  the  real  and  personal  estate.  I  think  it  is  equally  clear, 
that,  if  the  words  which  describe  the  %  vent  upon  which  the  gift  to 
Henry  is  to  take  effect  stood  alone,  th  ise  words  would  entitle  Henry 
to  claim  an  interest  in  the  testator's  estate,  unless  a  son  of  any  one 
of  his  three  nephews,  John^  Jos^h,  and  Jo9eph  John^  should  survive 
the  survivor  of  such  three  nephews,  and  attain  the  age  of  twenty-one. 
The  Plaintiff,  however,  says  that,  taking  the  latter  clause,  not  alone, 
but  in  connection  with  the  whole  will,  the  intention  is  clearly  expressed 
that  the  trustees  are  to  convey,  assign,  and  pay  the  real  and  person- 
al estate  absolutely  to  a  son  of  John,  surviving  him,  and  attaining 
twenty-one,  and  that  such  conveyance,  assignment,  and  payment 
will  supersede  all  the  subsequent  directions  in  the  will.  He  says 
that  the  gifts  to  Joseph  and  Joseph  John^  and  their  sons,  are  made 
by  way  of  substitution  of  the  estate  given  to  him,  the 
Plaintiff,  only  in  case  John  Grove  ^should  leave  no  son  [  *36S  ] 
who  should  survive  him,  and  live  to  attain  twenty-one ; 
and  that,  inasmuch  as  that  event  has  happened,  the  ^  to  Josephy 
and  the  other  parties,  can  never  take  effect,  and  the  estate  to  himself 
has  therefore  become  absolute.  He  contends,  in  effect,  that  the 
scheme  of  the  will  is  to  retain  the  estate  in  the  hands  of  the  trustees 
until  such  son  of  John  should  take,  or,  fiuling  such  son,  until  some 
other  person,  described  in  the  will,  should  be  entitled  to  call  for  a 
conveyance  or  assignment,  and  that  the  first  person  who  should  so 
become  entitled  was  intended  to  take  tiie  estate  absolutely. 
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I  am  clearly  of  opiaion  with  the  Plaintiff,  upon  tho  gifcs  in  the 
will  preceding  that  to  Henry^  unless  the  caase  describing  the 
events  upon  which  Henry  is  to  take  is  sufficient  to  control  the  ante- 
cedent words  of  the  will.  The  Plaintiff's  construction  is  accord- 
ing to  the  natural  import  and  effect  of  the  words  of  the  will,  and  is 
fortified  by  the  consideration  that  the  .direction  to  the  trustees  to 
convey  and  assign  to  different  persons  mentioned  in  tho  will,  neces- 
sarily  supposes  that  no  conveyance  or  assignment  can  have  been 
previously  executed.  The  difficulty  of  the  Plaintiff  is  in  reconcil- 
ing his  construction  with  the  clause  which,  according  to  the  Defen. 

dants'  argument,  gives  the  estate  over  to  Henry  in  the  event  speci- 
fied. 

Upon  the  question  what  effect  (if  any)  that  clause  should  have 
upon  the  gift  to  the  Plaintiff,  cTifferent  views  have  been  presented  to 
me  by  different  parties  opposing  the  Plaintiff's  claim  to  an  absolute 
interest.  All  agree  in  contending  that  the  Plaintiff's  construction 
of  the  will  is  erroneous ;  but  they  differ  widely  in  their  views  of  what 
its  effect  should  be.  On  behalf  of  the  sisters  of  the 
[  •364  ]  Plaintiff,  it  has  been  contended  that  the  •clause  in  ques- 
tion reduces  the  Plaintiff's  interest  to  an  estate  for  life, 
giving  estates  in  remainder  for  life,  by  implication  to  Jo9tph  and 
Joseph  John,  in  the  event  of  the  Plaintiff's  dying  in  the  lifetime  of 
Joseph  and  Joseph  John,  and  of  the  survivor  of  them,  and  requir- 
ing the  Court  to  respite  the  conveyance,  assignment,  and  payment, 
which  the  will  directs,  during  the  lives  of  Joseph  and  Joseph  John^ 
and  the  survivor. 

On  the  other  hand,  Henry^  and  the  children  of  Louisa  and  other 
parties  opposing  the  Plaintiff,  have  admitted  that  the  Plaintiff  is 
entitled  to  call  for  a  conveyance  and  transfer  of  the  entire  inter- 
est, but  contend  that  the  instrument  of  conveyance  should  contain 
a  proviso  for  determining  the  Plaintiff's  interest  in  the  event  of  the 
son  of  any  of  the  three  nephews  surviving  the  survivor  of  them, 
and  attaining  twenty-one  ;  and  that  the  Court  must  secure  the  per- 
sonal estate  until  the  event  shall  be  determined.  On  this  point 
with  respect  to  which  the  Defendants  thus  differ,  I  have  no  hesita 
tion  in  saying  I  think  the  argument,  which  requires  me  to  give  the 
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Plaintiff  a  life  estate  only,  and  to  imply  life  estates  to  Joseph  and 
Joseph  Johny  and  to  respite  the  convejance,  assignment  and  pay- 
ment, cannot  be  supported.  The  direction  to  convey  and  transfer, 
taken  alone,  is  (as  I  have  already  intimated)  a  direction  to  pass  the 
absolute  interest.  Construing  that  direction  according  to  the  legal 
as  well  as  natural  import  of  the  words,  it  must  carry  the  entire 
interest.  What  is  there  to  limit  the  Plaintiff's  estate  to  an  estate 
for  life  ?  His  death  will  not  give  the  estate  over.  It  is  given  over, 
not  on  his  death,  but  only  in  case  none  of  the  nephews  named  should 
have  a  son  surviving  such  three  nephews.  His  estate,  the  Defend- 
ants admit,  may  continue  after  his  own  death,  and  ultimately  be- 
come absolute,  by  reason  of  one  of  the  sons  surviving  the 
survivor  of  the  nephews.  And  if  I  should  'give  a  life  [  *865  ] 
interest  only  to  the  Plaintiff,  and  he  should  die,  leaving 
Joseph  or  Joseph  John^  upon  what  principle  can  I  give  life  estates 
in  remainder  to  them  by  implication  ?  The  testator  has  given  them 
express  estates,  not  by  way  of  remainder,  but  in  case  John  Grove 
shall  leave  no  son  who  shall  survive  him  and  attain  twenty-one 
years  of  age.  Nor,  if  I  were  to  give  the  Plaintiff  a  life  estate  only, 
is  there  any  thing  in  the  will  to  carry  the  estate  to  any  other  person 
during  the  lives  of  Joseph  and  Joseph  John  and  the  survivor,  if 
either  of  them  should  outlive  the  Plaintiff.  Again,  if  I  respite  the 
conveyance,  assignment,  and  payment  during  the  lives  of  Joseph 
and  Joseph  John^  what  interest  can  the  Plaintiff  claim  in  the  inter- 
val ?  There  is  no  gift  to  him  except  in  the  direction  to  convey, 
assign,  transfer,  and  pay.  The  effect  of  the  arjgument  I  am  now 
considering  would,  therefore,  be  to  create  intestacies,  against  which 
the  will  itself  provides.  And  why  should  I  do  this  ?  If  the  testa- 
tor, according  to  the  true  construction  of  his  will,  has  given  his  es- 
tate to  Henry^  and  a  son  of  Eenry^  in  the  event  of  the  Plaintiff, 
or  some  other  son  of  one  of  the  three  nephews  not  surviving  them, 
— why  should  the  Court  depart  from  the  mode  of  giving  effect  to 
this  intention,  in  the  manner  pointed  out  by  the  will,  namely,  by 
executory  devise,  and  which,  if  the  intention  be  made  out,  is  effec* 
tual  for  the  purpose,  and  avoid  the  inconvenience  which  the  con- 
trary argument  would  introduce.    Admitting  that,  according  to  the 
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oonstruction  I  have  suggested,  there  may  be  some  contingencies  in 
some  events  not  fully  provided  for,  there  is  nothing  in  that  aspect 
of  the  case  to  justify  the  Court  in  giving  a  preference  to  the  Defen- 
dants' argument. 

The  observaUons  I  have  made  have  been  applied  only  to  the  clause 
descriptive  of  the  event  upon  which  Henrtfy  and  a  son  of 
[  *866  ]  Henrt/f  are  to  take  ;  but  Uiey  apply  to  each  'successive 
clause  in  the  will,  in  which  the  estate  is  ^ven  over  in 
terms  similar  (^Mutatis  Mutandis^.  I  conclude,  therefore,  that  the 
Plaintiff  is  entitled  to  a  conveyance  of  the  whole  interest,  and  tbat 
be  is  entitled  now  to  call  for  such  conveyance ;  and  the  only  ques- 
tion is,  whether  it  is  to  be  absolute  or  subject  to  an  executory  limu 
tation  over,  in  the  event  of  there  being  no  son  of  any  of  the  three 
nephews  surviving  them, — the  Court,  in  the  latter  case,  securing  the 
personal  estate  until  the  event  shall  be  determined. 

Now,  I  do  not  mean  to  deny  the  right  of  a  testator  to  be  capri* 
cious  in  the  disposition  of  his  property,  but  where  a  plun,  simple, 
and  rational  scheme  lor  the  disposition  of  property,  is  made  by  a 
testator  in  one  part  of  his  will,  and  a  clause  (certaiuly  not  of  inflex- 
ible construction)  afterwards  occurs,  which,  according  to  one  con- 
struction of  it,  subverts  that  scheme,  and  disappoints  the  primary 
objects  of  the  testator's  bounty  ;  and  that,  without  any  cause  assign- 
ed by  the  testator,  or  discoverable  by  the  ingenuity  of  counsel,  it  is 
clearly  the  duty  of  the  Court  to  examine  it  with  care,  and  to  see 
whether,  by  any  reasonable  construction,  of  which  its  words  are 
fairly  susceptible,  it  may  not  be  reconcilable  with  that  scheme  of 
the  mil,  about  which,  when  separately  considered,  no  question  can 
arise.  In  this  case  the  intention  ascribed  to  the  testator  by  the  De- 
fendants' argument  is  most  capricious  and  irrational.  I  will  take  a 
single  example.  The  objects  of  the  testator's  bounty  are,^*lst. 
John  ;  2Dd.  Sons  of  John  ;  3rd.  Joseph  ;  4th.  Jozeph  John  ;  5th. 
Sons  of  Jozeph  John;  6th.  Senry  ;  and  7th.  Henry  and  his  male 
issue.  Now,  any  thing  which,  upon  the  failure  of  an  estate  given 
to  one  of  those,  should  give  the  estate  over  to  the  other  next  in- 
succession  is  intelli^ble ;  but  a  clause,  which  arbitrarily  dete^ 
mines  the  estate  of  any  of  them,  without  reference  to  Uie  inte- 
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rest  *o{  the  others,  must  excite  a  doabt  as  to  the  accu-     [  *367  ] 
racy  of  the  expression,  tiidess  that  expression  be  very 
clear  and  precise.     The  Plaintiff,  next  to  Johrij  was  the  first  object 
of  the  testator's  bounty.     By  the  events  of  surviving  his  father  and 
attaining  twenty-one,  he  becomes  entitled  to  the  estate  :  but  of  ne« 
cessity  he  excludes  all  the  other  nephews.     The  Plaintiff,  I  will  sup- 
pose, has  a  family ;  he  calls  for  and  obtains  a  conveyance  of  the 
estate,  which  the  trustees  are  directed  to  make, — he  dies,  leaving  a 
family  and  Joseph  and  Joseph  John  surviving  him.     Now,  what  is 
the  effect  of  the  conveyance  ?    Does  his  death  determine  his  estate  ? 
Certainly  not.    Nothing  can  be  more  clear  than  that,  if  an  estate 
be  given  to  a  person,  with  a  limitation  over  on  a  certain  event,  the 
first  estate  is  absolute,  unless  that  event  happens.    Notwithstanding 
the  Plaintiff  dies,  the  estate  remains  in  his  family,  and  will  go  either 
to  his  heir»at-law,  or  to  his  devisee,  or  in  any  way  in  which  he  may 
dispose  of  it,  subject  only  to  the  question,  whether  it  will  not  go 
over  according  to  the  devise  in  the  events  described  by  that  which 
18  stated,  as  being  an  executory  limitation.     The  death  of  the  Plain* 
tiff  in  the  lifetime  of  Joseph,  or  Joseph  John^  does  not  therefore,  in 
this  view,  determine  the  Plaintiff's  estate;  but  a  certain  event  may 
happen  which  would  determine  it,  and  that  not  in  favour  of  any  of 
the  objects  who  come  next  in  the  distribution  of  the  testator's  bounty* 
The  estate  would  continue  as  part  of  the  Plaintiff's  estate,  until  it 
was  seen  whether  a  son  of  JoAn,  other  than  the  Plaintiff,  or  a  son  of 
Josephf  or  a  son  of  Joseph  John,  should  survive  the  survivor  of  the 
three  nephews,  and  attain  the  age  of  twenty-one  ;  in  that  case  the 
estate  will  not  go  over  to  Henry,  but  remain  absolute  in  the  Plaintiff. 
The  proposition  is  not    that  the  Plaintiff  must  himself  survive  Jo. 
seph  and  Joseph  John,  in  order  that  the  estate   may  become  ab- 
solute, but  that  some  one  of  the  excluded  parties  may 
Mo  80,  and  that  will  give  him  the  estate  absolutely.   The     [  *368  ] 
question  whether  the  Plaintifi^s  estate  is  to  become  abso- 
lute is  not  made  to  depend  on  whether  he  himself  shall  survive  them, 
but  whether  one  of  those  persons  who  cannot,  by  any   possibility, 
touch  the  estate  at  all,  shall  survive  them.    I  think  it  is  quite  im- 
possible that  could  have  been  the  intention  of  the  testator.    He 
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could  not  have  intended  that  the  interest  of  the  Plaintiff  in  the  es- 
tate should  be  contingent  on  persons  surviving  the  survivor  of  the 
three  nephews,  where  the  persons  so  surviving  were  not  only  to  take 
nothing  in  the  estate  on  the  happening  of  that  event,  but  whose 
chance  of  succession  to  the  estate  was  for  ever  excluded  by  the 
events  which  had  happened. 

The  only  question  is,  whether  the  testator  has  left  light  enough 
in  this  case  to  guide  the  coiirt  in  endeavouring  to  preserve  his  real 
intention.  In  order  to  get  at  his  meaning,  I  have  gone  back  to  the 
clause  in  which  the  form  of  expression,  on  which  the  question  arises, 
occurs  for  the  first  time.  It  is  in  the  devise  to  the  eldest  son  of  Jo* 
seph  John  (a), — "  after  the  decease  of  the  survivor  of  them,  Joseph 
G-rove,  the  father,  and  Joseph  John  Q-rove^  the  son,  in  case  Joseph 
John  Grove  the  son,  shall  leave  one  or  more  son  or  sons,  who  shall 
survive  the  survivor  of  them,  Joseph  Orove^  the  father,  and  Joseph 
John  Q-rove,  the  son."  The  expression  is  there  very  accurate,  Jo- 
seph and  Joseph  John  take  only  life  estates :  and  the  testator  did  not 
by  the  form  of  expression  interfere  with  any  estate  previously  given. 
He  then  proceeds  in  like  manner,  substituting  one  estate  for  another 
to  the  sons  oi  Joseph  and  the  honsoi  Joseph  John^  contingently  upon 
their  surviving  individuals  named,  and  attaining  the  age 
[  •SCO  ]  of  twenty-one,  provided  those  •individuals  do  not  them* 
selves  become  entitled  to  the  estates,  but  not  otherwise ; 
and  in  no  case  does  the  estate  given  contingently  to  any  of  these 
parties  interfere  with  any  estate  previously  given,  until  he  arrives  at 
the  clause  describing  the  event  in  which  the  estate  is  given  to  Hen- 
ry.  And  I  may  observe  that  throughout  the  will  the  same  care  is 
taken  not  to  interfere  with  one  estate  by  the  substitution  of  another 
for  it,  except  where  the  testator  uses  the  expression,  "  survive  the 
survivor,"  which  occurs  in  the  clause  I  am  now  considering.  Ad- 
verting  to  this,  and  to  the  use  first  made  of  that  form  of  expression, 
I  cannot  but  think  that  the  testator,  in  the  clause  describing  the 
events  in  which  Henry  was  to  take,  has  intended  only  to  describe  the 
failure  of  the  previous  contingent  gifts  in  the  will. 

The  testator  had  so  disposed  of  his  property  that  there  could  be 

(a)  Supra,  p.  856. 
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no  intestacy/ unless  none  of  the  three  sons  should  leave  a  son  who 
should  survive  him,  and  attain  the  age  of  twentj-one.  If  any  one 
of  the  three  left  a  son  surviving  him,  and  who  attained  the  age  of 
twenty-one,  the  property  was  completely  disposed  of;  and  the  testa- 
tor had  then  only  to  dispose  of  the  property  in  the  event  of  none  of 
the  three  having  left  a  son  who  should  survive  his  father,  and  attain 
the  age  of  twenty-one.  Now,  at  the  time  of  making  the  will,  John^ 
Joiephy  and  Joseph  Jokn^  were  all  living,  and  it  was  uncertain  in 
what  order  they  would  die  ;  but,  according  to  the  contingent  dispo* 
ntions,  the  survivor  of  them,  whoever  he  might  be,  might  have  a  son, 
who,  by  surviving  him,  and  attaining  twenty-one^  would  become  en- 
titled to  the  estate.  The  testator  then  addressing  himself  by  antic- 
ipation to  this  case  of  intestacy, — to  a  state  of  things  not  existing  at 
the  time  of  the  will,  that  is,  assuming  some  two  of  his  nephews  to 
have  died  without  having  left  a  son  who  should  attain 
twenty-one,  and  that  the  survivor,  'whoever  he  might  be,  [  *370  ] 
had  also  died  without  leaving  a  son  who  should  survive 
him,  and  attsdn  twenty-one, — ^makes  use  of  the  language  on  which 
the  question  arises, — ^language  which  would  be  accurate  if  the  events 
had  actually  happened,  which  the  testator  supposes,  but  is  certainly 
not  accurate  without  that  explanation.  The  testator's  meaning  is,  if 
all  his  three  nephews  should  die  without  leaving  a  son  who  should 
survive  his  parent,  and  attain  twenty-one,  then  the  estate  should  go 
to  Henry. 

I  think  I  am  justified  in  giving  this  construction  to  the  will,  on 
several  grounds  :»-The  opposite  construction  is  capricious  and  irra- 
tional : — and  it  subverts  that  scheme  of  the  will,  which  is  expressed 
in  clear  and  unambiguous  language  in  all  other  parts  of  it ; — ^it  would 
also  render  the  direction  to  the  trustees  to  convey,  transfer,  and  pay, 
except  in  a  nngle  instance,  incapable  of  execution  ;  whereas  it  is  ca- 
pable of  complete  execution  upon  the  principle  that  the  estates  are 
given  by  way  of  substitution.  There  is  also  the  theory  which  I  have 
founded  on  the  antecedent  language, — that  the  testator  himself  sup- 
poses events  to  have  happened  which  have  not  taken  place,  and  has, 
therefore,  contemplated  a  state  of  things  which  does  not  exist.    I 
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may  mention  another  ground,  which  thoagh  of  little  weight  alone,  yet 
fortifies  this  view  of  the  case, — when  the  testator  comes  to  the  lim- 
itations to  daughters  he  refers  to  his  former  disposition,  and  de- 
scribes  the  events  which  would  leave  the  estates  undisposed  of,  as 
occurring  "  after  the  decease  of  the  survivor  of  them,  the  said  John^ 
Joitph  Johfif  and  JBenrtf^  and  of  their  issue  male  under  the  age  of 
twenty-one."    After  a  gift  to  issue  ooming  within  a  special  deserip* 

tion,  a  reference  to  such  issue  male,  would,  on  the  gene- 
[  *871  ]    ral  rule  of  construction,  be  regarded  merely  as  an  *inao- 

curate  reference  to  what  had  gone  before,  and  meaning 
the  same  thing ;  but  I  am  satisfied  that  the  testator  here  meant  to 
describe  the  estates,  which  he  supposed  he  had  previously  given  in 
certain  events ;  and  that  he  intended  to  point  out  that  the  takmg 
effect  of  the  estates  he  was  then  giving  depended  on  the  failure  of  isr 
sue  male  of  the  three  nephews  attaining  twenty-one. 

In  givmg  to  this  will  the  construction  that  I  feel  bound  to  give, 
and,  according  to  which,  the  Plaintiff  takes  an  absolute  interest,  the 
testator's  unequivocal  directions,— that  the  trustees  shall  convey, 
assign,  transfer,  and  pay  over  the  real  and  personal  estate, — ^bave 
their  full  effect,  which,  if  the  opposite  construction  were  admitted, 
they  could  not  have.  I  give  those  estates  to  the  persons, — in  the 
order, — ^upon  the  contingencies, — and  for  the  estates  and  interests 
mentioned  in  the  will,  according  to  the  literal  and  proper  import  of 
the  words.  I  do  this  with  reference  to  those  parts  of  the  will  which 
contidn  the  primary  intentions  of  the  testator,  in  which  the  direc- 
tions are  simple,  and  the  purpose  is  clear ;  and  in  which,  therefore, 
the  chance  of  his  having  failed  correotiy  to  express  his  me%ning  is 
^e  least.  In  giving  effect  to  this  part  of  tjhe  will,  I  avoid  the  in- 
testacies and  incongruities  which  I  have  poiQte4  Qut  as  the  conse- 
quences of  the  construction  urged  by  the  defendants,  and  I  modify 
the  testator's  words  in  that  part  of  his  will  ii^  which  his  directions 
are  the  most  complex,  and  the  chance  of  inaccuracy  of  expression 
is  therefore  greatest.  Language,  which  I  Cf^nnotj  give  effect  to  in 
its  literal  import,  without  imputing  to  the  testator  the  most  capri- 
cious, if  not  inconsistent,  intentions,  I  modify — so  as  to  avoid  those 
consequences— but  without  any  direct  violence  to  the  clauae  in 
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which  that  langaage  ia  found.    Admitting  that,  between  two  inoon- 

aiatent  clauses  in  a  will,  the  last  should  preyail,  it  is  a 

sound  rule  of  construction,  that  *an  intention  plainly  [  *872  ] 

declared  shall  not  be  avoided  by  subsequent  words  of 

doubtful  import,  which  are  not  necessarily  irreconcilable  with  the 

intention  first  expressed. 

The  difficulty  arises,  in  this  case,  from  a  cause  which  is  fertile  in 
producing  litigation.  If  a  testator,  having  made  a  disposition  of 
his  property  on  a  certain  event,  would  be  content  with  simply  say- 
ing that,  ^^  failing  that  gift,"  he  gave  it  over  to  some**ulterior  object 
of  bounty,  or  if  he  would  repeat  in  terms  what  he  had  said  before, 
he  would  seldom  fisiil  in  effecting  his  intention.  The  difficulties  com- 
monly occur  when,  after  making  a  disposition  of  a  complicated 
nature,  the  testator,  intending  to  make  another  disposition  if  the 
first  should  fail,  but  neither  edmply  stating  that  intention,  nor  taking 
the  pains  to  repeat  the  exact  words,  endeavours  to  give  an  abstract 
of  the  former  gift.  The  want  of  correspondence  between  the  words 
describmg  the  lumtations  over,  and  those  which  define  the  previous 
estates,  is  a  source  of  numerous  suits,  although  morally  the  inten- 
tion is  clear,— being,  in  pcnnt  of  fkct,  only  to  give  the  estate  over  in 
the  event  of  the  previous  limitation  not  taking  effect ;  and  the 
whole  tendency  of  tiie  modem  decisions  is  so  to  construe  them.  In 
the  case  of  JSUicombe  y.  Gompertz  (a),  the  gift  was  to  particular 
grandchildren,  and  failing  all  grandchildren,  then  over ;  but  Lord 
Cottenham  construed  the  latter  ^  as  a  mere  inaccurate  mode  of 
referring  to  the  formei'. 

I  am  of  opinion  that  the  Fluntiff  is  entitied  <io  take  the  estates 
absolutely,  and  the  decree  must  be  to  that  effect. 

(a)  3  Myl.  4  Or.  1^. 


873  CASES  m  CHAKGEBT. 


1843.-- Barge  ▼.  Brntton. 


[  •878  ]  •BtJBGH  V.  Bbtjttok. 

1843 :  20th,  27th,  and  28th  Feb. 

An  execator  who  acts  as  solicitor  in  a  cause,  in  which  he  is  a  party  id  his  represetatire 
character,  though  he  is  only  allowed  personally,  as  against  the  estate,  such  costs 
as  be  actnally  pays, — hdd  entitied  to  be  allowed,  as  against  the  estate,  that  propor- 
tion of  the  whdle  costs  which  his  town  agent  in  the  cause  was  entitled  to  receive. 

The  representative  of  a  deceased  executor,  in  accounting  for  the  cxecutor^s  receipts 
of  the  trust  estate, — held  not  to  be  entitled,  by  way  of  discharge^  to  the  amount  of 
a  debt  owing  to  the  execator  from  his  testator,  without  evidence  of  retainn*  of  the 
debt  by  the  execator  in  his  lifetime :  the  amount  can  only  be  claimed  as  a  ddi 
against  the  estate. 

An  executor  is  not  entitled  to  be  allowed  the  costs  of  a  suit  in  respect  of  the  estate, 
prosecuted  by  a  solicitor  whom  he  did  n6t  employ :  the  solicitor  himself  is  the 
the  party  to  apply  for  costs  as  a  lien  on  the  fand  which  he  has  recovered. 

Elba|70K  Gori^ett,  by  her  will,  made  in  1814,  appointed  John 
Bruttan  and  another,  her  executors,  BnUton  was  in  partnership 
with  Mr.  S.  M,  Ford^  as  solicitor,  at  Exeter,  and  they  were  the 
Bolicitors  of  the  testatrix.  The  testatrix  died  in  1816,  and  her  will 
was  proved  by  BrvUon  alone,  the  other  executor  having  renounced. 
At  die  time  of  the  death  of  the  testatrix,  a  suit  for  redemption 
(^Chaplin  V.  ComeiC)  was  pending  agamst  her ;  and  after  her  death, 
BruUon,  as  her  personal  representative,  was  made  a  party  to  the 
suit  by  revivor.  Brutton  and  Ford  continued  to  act  as  solicitor  in 
the  defence  of  the  suit,  and  in  other  business  of  the  testatrix's  estate, 
until  1818,  when  BrvUon  became,  from  illness,  incapable  of  transact 
ing  business.  In  1820,  the  family  of  Brutton  entered  into  an  ar- 
rangement with  Ford,  by  which  the  latter  became  the  purchaser  of 
Brutton^s  share  in  the  partnership  business.  Ford  thenceforward 
acted  as  solicitor  for  the  Defendant  in  the  suit.  Brutton  died  in 
1827,  and  administration,  with  his  will  annexed,  was  granted  to  the 
Defendant  Margaret  Brutton,  h*is  daughter.  Margaret  Brutton 
then  entered  mto  possession  of  the  property  of  the  testatrix,  includ. 
jng  that  which  was  the  subject  of  the  redemption  suit,  and  she  was 
viade  a  party  to  that  suit  by  supplement. 

The  present  bill  was  filed  in  1882,  by  one   of  the  residuary 
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legatees,  who  was  also  admmistrator  do  bonis  non  of  the  testatrix, 
for  an  account  of  her  estate  receiyed  bj  BrutUm^  and  bj 
^be  Defendant.  The  accounts  were  ^decreed  to  be  taken.  [  *874  ] 
The  Defendant  claimed,  by  way  of  discharge,  the  amount 
of  two  bills  of  costs : — ^Ist.  The  bill  of  Defendant  Margaret  Brut- 
tan^  8  solicitor,  against  the  representati  yes  of  the  testatrix,  from  1808 
to  1832,  721.  U.  6d.  2nd.  The  bill  of  Defendants's  solicitor,  in 
the  suits  Chaplin  v.  Comett;  Same  y.  BriUton;  Same  y.  M- 
Bruttoriy  341/.  6$.  lid.  The  Master  disallowed  both  of  these  bills 
of  costs.    The  Defendant  excepted  to  the  report. 

The  exceptions  depended  on  the  following  questions: — 1st. 
Whether  the  Master  ought  not  to  haye  allowed  so  much  of  the  bills 
of  costs  as  was  due  .from  the  testatrix  to  Brutton  and  Ford^  her 
solicitors,  at  the  time  of  her  death,  which  amounted  to  about  301. 
2nd.  Admitting  that  Brutton^  being  the  executor,  could  not  charge 
the  testatrix's  estate  with  costs  to  himself,  Rolinton  y.  Pett  (a), 
Marshall  y.  Hollaway  (6),  Carmichael  v.  Wtlion  (c).  New  y. 
Janes  (d),  Moore  y.  Frowd  (e),  or  to  himself  and  his  partner  Ford^ 
Collins  y.  Carey  (^) ;  yet,  inasmuch  as,  being  solicitors  practicing 
in  the  country,  they  were  obliged  to  employ  a  town  agent, — whether 
the  Master  ought  not, — ^from  the  death  of  the  testatrix  until  Janu- 
ary, 1821,  when  the  agreement,  dissolving  the  partnership  between 
BruUon  and  Fordy  took  effect, — to  haye  allowed,  besides  other  sums 
actually  paid  out  of  pocket,  a  moiety  of  the  costs  in  the  suits,  being 
the  proportion  which  it  the  custom  for  the  town  agent  to  receiye. 
Srd.  Whether  the  Master  ought  not,  after  the  dissolution 
of  partnership  between  Bruiton  and  Fordy  to 'haye  •allow-  [  •STS  ] 
ed  so  much  of  the  Defendant's  didm  as  consisted  of  the 
bills  of  costs  of  Mr.  Ford  alone. 


(a)  3  P.  Wins.  249;  and  lee  2  Atk.  60. 

(6)  2  Swans.  452—463. 

(c)  2  Moll.  350 :  iSl  a  4  Bligh,  N.  S.  146. 

{d)  9  Bythewood  Conyej.  by  Jarmao,  p.  338.  * 

(«)  3  Mjl.  &  Cr.  45.  {g)  2  Bear.  128. 
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18<i8.-^Barge  r.  Brattoii. 

Mr.  Simpldfiion  and  Mr.  Prior  sapported  4he  ezoeptions. 

Mr.  Temple  J  Mr.  Lavatf  and  Mr.  Waipohj  in  support  of  the  Mas- 
ter's report. 

On  the  first  point,  the  costs  incurred  in  the  testatrix's  lifetime, 
the  Plaintifif  contended  that,  if  the  Defendant  had  any  clum  on  this 
ground,  it  ought  to  have  been  made  in  her  capacity  as  executrix  of 
Brutton,  or  by  Fordy  as  a  debt  due  from  the  testatrix's  estate,  and 
not  by  way  of  discharge  :  that  it  could  not  be  claimed  in  discharge, 
unless  it  had  been  retuned  by  Brutton  in  his  lifetime,  of  which  re- 
tainer there  was  no  evidence.  The  Defendant  contended  that  such 
retainer  ought  to  be  presumed.  In  addition  to  the  cases  mentioned 
above,  the  following  authoritieR  were  cited  : — Layfidd  v.  Laj/field 
(tf),  Padget  v.  Pritet  (5),  Cuttie  v.  Vernon  (c),  Loomea  v.  Stoth- 
ard  (d).  Player  v.  Foxhall  (e),  Spicer  v.  Jamee  (^),  Plumer  v. 
Mar  chant  (K). 


Vicb-Chanokllor  :— 

A  cl^m  was  made  by  the  Defendant  Margaret  Brutton  to  have 
an  allowuice  made  to  her  in  respect  of  certam  costs  which  she  in- 
sists had  either  been  paid  by,  or  by  the  estate  of,  her  intestate,  Brut^ 

(on,  or  which  that  estate  was  liable  to  pay.  It  does  not 
[  *S76  ]    distinctly  appear  Vhether  there  had  been  any  payment, 

or  whether  it  was  merely  a  question  of  liability.  These 
costs  extended  over  many  years,  and  have  been  considered  with  re- 
ference to  the  circumstances  existing  during  three  distinct  periods. 
The  first  period  was  in  the  lifetime  of  the  testatrix.  Brutton  was  a 
partner  with  Ford ;  and  they,  in  the  lifetime  of  the  testatrix,  acted 
as  her  solicitors,  and  a  sum  of  802.,  or  thereabouts,  became  due  from 
her  to  the  two.  The  master  disallowed  this  claim.  The  argument 
on  behalf  of  Margaret  Brutton  was,  that,  inasmuch  as  Brutton  was 
the  executor  of  the  testatrix,  he  had  a  ri^t  to  retain  Ais  debt,  and 

(a)  7  Slia.  171  (6)  %  T.  R.  97.  (c)  S  T.  B.  687. 

(d)  1  Sim.  &  St  46S.  (e)  1  Rub.  S88.  {g)  2  MjL  &  K.  887. 

(A)  SBnr.lSSO;  WUllami on  Bzacaton,  VoL 8, p.  886  et teq., 8zd ed. 
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tbereforei  io  the  way  of  retaineri  it  ought  to  ha?e  been  allowed  in 
discharge  of  his  estate.  Now  it  appeared, — in  fact  it  was  the  case 
of  Margaret  BnUton  to  say, — that  from  January,  1821,  the  part 
nership  between  Brulton  and  Ford  was  dissolved*  in  consequence  of 
£ruttan^  owing  to  a  paralytic  attack,  having  become  totally  incapa- 
ble of  basiness.  The  affidavits  on  that  point  are  very  strong.  The 
business  was  afterwards  carried  on  by  Ford  alone.  It  does  not  ap- 
pear that  Bruiton  bad  ever  exercised  his  right  of  retainer.  I  do 
not  mean  to  question  the  proposition  that  one  of  two  partners  to 
whom  a  debt  is  due,  being  made  an  executor,  might  retain  that  debt. 
The  same  reason  seoms  to  apply  in  that  case  as  to  a  case  of  bis  be. 
ing  a  sole  creditor.  In  point  of  fact,  however,  there  was  no  retain- 
er,  nor  anything  done  that  shewed  an  intention  to  retain.  In  1821, 
this  arrangement  took  place  ;  in  1827,  Mr.  Brutton  died,  and  be- 
fore any  right  of  retainer  had  been  thought  of,  the  legal  interest  in 
the  debt  had  wholly  devolved  on  Ford  alone,  and,  therefore,  the 
reason  which  would  give  the  right  of  retainer  had  ceased  to  exist. 
It  appears  to  me  that  that  alone  is  sufficient  to  dispose  of  the  case ; 
but  I  desired  to  look  at  the  affidavits,  to  see  whether  the  equitable 
interest  had  not  also  passed,  for,  if  it  had,  that  would  be 
an  ^additional  consideration  for  holding  that  the  right  of  [  *377  J 
retainer  was  extinguished.  It  appeared  to  me  impossible 
to  read  the  affidi^vits  without  understanding  from  them  that  Mr. 
Ford  claimed  to  be  absolutely  entitled  to  all  the  profits  of  the  busi- 
ness, up  to  the  time  of  the  arrangement  of  the  business  in  1821, 
including  the  debt  in  question. 

[His  Honour  read  tiie  affidavits  with  reference  to  the  illness  and 
incapacity  of  Brutton^  and  the  arrangement  with  bis  family  and 
friends,  by  which  Ford  purchased  all  his  interest  in  the  partnership, 
as  well  in  respect  of  the  basiness  which  had  been  done,  as  of  the 
good-will.] 

I  think,  therefore,  that,  in  equity  as  well  as  at  Iftw,  BruJUon  bad 
ceased  to  have  any  interest  in  the  debt ;  and,  there  having  been  no 
retainer  in  fact,  nor  any  evidence  of  intention  to  retain,  that  the 
Master's  conclnsioQ  wap  right  with  respect  to  the  costs  comprised  iu 
the  first  period. 
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The  second  period  includes  the  time  between  the  death  of  the 
testatrix  and  the  dissolation  of  the  partnership  of  BruUon  and 
Ford;  and,  daring  that  period,  it  appears  that  the  Master  has  al- 
lowed all  payments  actually  made  by  BruUon^  with  this  exception, — 
Mr.  Brutton^  a  solicitor  in  the  country,  had  employed  a  London 
agent,  and  payments  had  been  made  to  that  London  agent.    The 
question  before  the  Master  was,  whether  he  was  to  treat  such  pay- 
ments as  payments  actually  made,  and  which  ought  to  be  allowed, 
or  whether  he  was  to  consider  them  as  only  a  part  of  those  profits 
which  the  Court  does  not  allow  an  executor  or  trustee  to  make,  and 
which  he,  therefore,  could  not  claim.    The  reason  why  a  trustee  is 
not  permitted  to  make  a  profit  of  the  business  which  arises  out  of 
the  office  he  holds,  is,  that  he  is  bound  to  exercise  a  con- 
[  •378  ]    trol  •over  the  solicitor  he  employs,  to  watch  the  proceed- 
ings, and  see  that  they  are   proper ;    and  the   Court 
guards  the  performance  of  that  duty,  by  excluding  him  from  any 
pecuniary  interest  in  the  steps  that  are  taken.     If  the  application 
of  that  reasoning  were  carried  to  its  extreme  length,  it  appears  to 
mo  it  would  go  to  exclude  the  executor  from  receiving  the  sums 
which  have  been  allowed  as  payments,  for  it  may  be  said  that  he 
had  a  pecuniary  interest  in  conniving  at  improper  steps  being  taken ; 
but  the  Court  does  not  go  that  extreme  length.    In  this  case,  the 
Master  has  allowed  the  sums  paid  by  Brutton^  in  the  course  of  the 
proceedings  during  the  period  to  which  I  am  referring,  and,  I  think, 
correctly  allowed  them.    The  Court  invariably  does  so,  unless  there 
is  some  attempt  to  impeach  the  propriety  of  what  has  been  done. 
Then  the  Court  having  so  far  said  that  the  steps  shall  be  recognised, 
the  question  is  whether  the  Master  ought  not  to  have  allowed  the 
expenses  paid  to  the  agent,  which  stand  upon  the  same  footing  as 
the  sums  actually  paid ;  in  point  of  fact,  whether  by  pursuing  that 
course  he  would  not  have  done  all  which  the  Court  afiects  to  do, 
which  is  to  deprive  a  solicitor  and  trustee  of  all  profit  from  the  busi- 
nees.    The  considerations  on  this  point  are  so  nicely  balanced,  that 
I  have  hesitated  very  much  in  disturbing  the  conclusoin  to  which 
the  Master  has  come ;  but,  upon  the  whole,  I  think  that  he  has 
drawn  the .  line  with  more  than  necessary  atrictnessi  in  stopping  at 
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the  precise  point  at  ivhich  he  has  made  the  allowance  to  cease. 
I  think  I  may  declare  that  the  Master  ought  to  have  allowed  the  ex- 
penses actually  paid  to  the  agent ;  aud  refer  it  back  to  him  to  re* 
view  his  report,  regard  being  had  to  that  declaration.  That  will 
confine  the  alteration  to  that  point ;  everything  else  will  stand. 

I  have  had  great  difficulty  in  knowing  how  to  deal 
with  *the  claim  for  costs,  incurred  between  the  time  of  the  [  *879  ] 
alleged  dissolution  of  partnership  of  Brutton  and  Ford 
and  the  death  of  Brutton.  The  Master,  I  understand,  was  of  opin- 
ion, that,  inasmuch  as  Mr.  Brutton  was  incapable  of  acting,  no  one 
had  power  to  dissolve  the  partnership  for  him :  that  he  must  be  con- 
sidered  as  having  been  a  partner  throughout,  and,  therefore,  that 
the  case  will  be  governed  by  the  same  considerations  which  previ- 
ously applied.  It  is  not  very  material  which  way  the  case  is  taken. 
If  he  is  to  be  considered  as  a  partner,  the  Master  was  clearly  right 
except  as  to  the  the  agency,  if  there  were  any  such,  expences.  I 
confess,  however,  that,  as  the  Defendant's  case  is,  that  the  partner- 
ship was  dissolved, — the  representative  of  Brutton^  in  fact,  adopt- 
ing and  confirming  the  transaction,  and  as  the  family,  who  sold  his 
his  share  and  took  the  benefit  of  such  sale,  do  not  affect  to  impeach 
the  transaction,  I  think  I  am  pursuing  the  strict  course  of  justice  in 
holding  that  the  partnership  was  dissolved.  But  what  difierence 
does  it  make  ?  I  must  now  consider  Mr.  Ford  as  standing  in  one 
of  two  characters,— he  was  either  a  solicitor  retained  by  somebody, 
or  he  was  acting  officiously.  Then  by  whom  was  he  retained  ?  The 
original  retainer  was  given  by  John  Brutton  to  the  firm  of  Ford  and 
Brutton.  When  that  partnership  was  dissolved,  a  new  retainer 
would  have  been  neccessary,  in  order  that  Ford  should  be  properly 
retained  as  the  solicitor  in  the  cause.  Who  could  give  him  this  re- 
tainer ?  I  cannot  upon  these  proceedings  hold  that  Mr.  Brutton 
gave  it,  for  the  whole  case  raised  by  Margaret  Brutton  is  that,  at 
ttie  time  of  the  dissolution  in  1821,  and  thenceforward  until  his  death, 
he  was  in  a  state  of  complete  incapacity  either  to  give  a  retainer  or 
do  any  other  act.  The  most  favourable  way  in  which  I  can  there- 
fore treat  Mr.  Fordy  is  as  a  solicitor  who  has  acted  offi- 
ciously, and  carried  the  'cause  to  a  successful  result.    [  *880  ] 
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The  coaseqaenoe  is,  that  which  Mr.  Baron  Aldeti(m  held,  and 
in  which  I  agreed  with,  him  in  SaU  ▼•  Lover  (a),  that  ihoee 
who  claim  the  benefit  of  the  suit, — ^not  compluning  of  the  mode  ai 
condnctmg  it, — shall  pay  the  costs  of  carrying  it  on,  although  they 
may  not  ha?e  employed  the  solicitor  by  whom  it  was  prosecuted. 
This  principle  does  not,  however,  help  the  Defendant  Margaret 
BruUorCi  case,  for  the  person  to  make  application  for  the  costs  is 
not  Margaret  BrutioUy  but  the  solicitor  who  has  so  acquired  a  title 
to  receive  them.  Mr.  Ford  might  on  that  ground  think  fit  to  peti- 
tion that  the  funds  now  in  Court  shall  not  go  out  until  the  proper 
costs  are  provided  for,  but  this  is  not  that  proceeding.  It  is  the 
clium  of  Margaret  SruUan^  who  never  retained  him,  and  who  is  a 
mere  stranger  to  the  transaction ;  and  I  do  not  think  I  can  possibly 
do  otherwise  than  confirm  the  Master^s  report ;  although  the  disal- 
lowance of  this  sum  may  merely  produce  a  circuity,  and  ultimately 
throw  the  same  costs  on  the  fund  in  another  shape. 


[  •881  ]  TisK  V.  Norton. 

1848 :  fi7th  and  SUt  January, 

A  person  to  whom  a  legacy  or  an  annuity  ib  given,  to  be  paid  out  of  the  residue  after 
the  death  of  the  legatee  for  life  of  such  residue,  is  not  a  necessary  party  to  a  suh 
for  administration  of  the  estate,  brought  by  legatees  of  aliquot  shares  of  the  ulti 
mate  residue. 

Form  of  decree  for  taking  the  aocounts  in  an  administration  snit,  in  case  all  tha  per- 
sons interested  should  not  be  parties  at  the  hearing.  [1] 

The  testator,  after  giving  various  legacies  and  annuities,  gave  the 
residue  of  his  personal  estate  to  his  executors,  upon  trust  to  invest 
the  same  in  government  or  real  securities,  and  pay  the  dividends, 
interest,  and  annual  income  unto  his  sister  Sarahj  for  and  during  the 
term  of  her  natural  life  ;  and  from  and  after  the  decease  of  the  said 
Sarahy  if  his  sister  Elizabeth  should  be  then  living,  to  pay  out  of 

(a)  1  Hare,  571,  575. 
[1]  Say  V.  Creed,  8  Hax9)  460. 
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the  said  dividends,  interest,  and  annual  proceeds,  onto  the  said 
Mizabethj  a  weekly  sum  of  twenty  shillings  for  her  life ;  and  upon 
farther  trnst,  to  pay  and  apply  the  interest,  dividends,  and  produce 
of  lOOOZ.,  part  of  the  said  trust-monies,  into  the  hands  of  his  niece, 
Sarah  Fitik  ;  and  after  the  decease  of  Sarah  FUh,  the  testator  gave 
the  said  principal  sum  of  10002.  to  her  children.  After  some  other 
gifts  in  a  similar  form,  the  testator  gave  and  bequeathed  all  his  per- 
sonal estate  which  should  remain  after  payment  of  the  said  legacies, 
annuities,  and  weekly  sums,  to  be  equally  divided  between  and 
amongst  nine  persons  therein  named ;  and  in  the  case  of  the  death  of 
any  of  them  before  his  sister  Sardh,  leaving  issue,  he  gave  their 
shares  to  their  children.  Tho  bill  was  filed  in  the  lifetime  of  Sarah^ 
the  tenant  for  life,  by  parties  entitled  to  two  of  the  nine  residuary 
shares,  against  the  executors,  and  the  parties  claiming  the  other 
seven  residuary  shares,  for  the  administration  of  the  estate. 

At  the  hearing,  Mr.  Walker,  Mr.  Lovatj  Mr.  Jeremy ,  Mr.  Terrell, 
and  Mr.  Betnr  appeared  for  the  several  Defendants. 

It  was  objected  that  the  testator's  sister  "Etizabeth,  [    ^82    ] 
and  his  niece,  Sarah  Fiek  (a),  were  tegatees  of  parts 
of  the  residue,  and  necessary  parties  to  the  suit. 

Mr.  ItaupeU  and  Bolt,  for  die  Plainti&.  said  that  the  sister  JBliz- 
d>eth  and  the  mece  were  merely  pecuniary  legtaees,  whose  legacies, 
instead  of  being  paid  before  the  interest  of  the  tenant  for  life  com- 
menced, were  to  be  paid  after  that  interest  had  determined.  Pidge- 
Iff  V.  Bawling  (ti). 

Thb  Vice  Ghanobllor  held  that  diey  were  not  ntcessary  parties. 


The  parties  entitied  under  the  gift  over  to  the  issue  of  the  redd- 
uary  legatees  dying  before  the  time  of  distribution  being  numerous, 
it  was  apprehended  that  some  of  them  were  not  parties  to  the  suit, 
and  that  the  decree  might  in  that  case,  be  ineffectual ;  and  it  was 
ordered  tiiat  the  Master  should  inqmre  and  state  to  the  Court  ^'  who- 

(a)  The  oldectkm  i^lied  af  fo  othtrvof  the  l«gateee  uder  the  will,  in  a  like  fit- 
nation. 

(6)  1  T.  *  aChan,  Ca.,  Ml 
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fher  there  are  any  and  what  children  of  (the  eigJU  Burviving  resid- 
uary  legatees^  now  living,  and  whether  (a  deceased  reniduary  lega- 
tee) left  any  and  what  children  him  surviving,  and  whether  each 
children  are  now  living  or  dead ;  and,  if  dead,  when  they  died,  and 
who  is  or  are  their  personal  representative  or  representatives :  and 
also  inquire  and  state  whether  any  and. what  assignments  or  in. 
cambrances  have  been  execated  or  created  by  the  several  parties 
interested  in  the  residue  of  the  said  testator's  estate,  or  any  or  either 
of  them,  and  what  person  or  persons  is  or  are  now  interested  in  the 

said  residue  by  virtue  of  any  such  assignments  or  incum- 
[  *883  ]     brances  ;  *and  if  the  Master  shall  find  that  all  the  chil* 

dren  now  living  of  the  said  (eigJu  iurviving  residuary  k* 
gatee8)j  and  the  children  now  living,  and  the  personal  representa- 
tives of  such  children,  if  any,  as  are  now  dead,  of  the  said  (deceas- 
ed residuary  legatee')  j  and  also  all  the  incumbrancers  on  the  said  re- 
sidue, are  parties  to  this  suit,  or  to  any  suit  supplemental  hereto  in 
which  a  decree  shall  have  been  made  far  carrying  on  the  decree  and 
proceedings  in  this  suit,  and  giving  the  parties  thereto  the  benefit  of 
this  suit  and  decree^  then  let  the  Master  take  an  account  of  the  per- 
sonal estate  of  the  testator,"  &c. 


Tipping  v.  Clarkb. 

ISth  and  16th  Febniary. 

The  SSth  Order  of  Angost,  1841,  enabling  a  Defendant  by  answer  to  dedme  an- 
swering an  J  interrogatorj,  from  answering  which  he  might  have  protected  him- 
self by  demurrer,  applies  as  well  where  the  demurrer  constituting  the  protection 
must  have  been  a  demurrer  to  the  relief,  as  where  it  would  have  been  a  demnrrer 
to  the  discovery  only.[l] 

Under  the  74th  Order  of  April,  182S,  the  Master  does  not,  on  the  ground  of  immate- 
riality, overrule  exceptions  for  insufficiency,  unless  it  is  clear  that  the  question  can- 
not be  material.    If  the  materiality  be  doubtful,  the  case  is  not  within  the  Order. 

Construction  of  an  answer,  containing  a  general  denial  of  the  facts  charged,  in  the 
terms  of  the  charge,  with  a  saving  so  far  as  the  other  statements  in*the  answer  ad- 
mits or  explains  them. 

( 

Thb  Plaintiff,  a  factor,  had  dealings  with  the  Defendant,  a  mer- 

[1]  See  Wood  v.  Drake,  post  647.    Kaye  v.  Wall,  4  Hare,  1S7. 
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chant,  and  disputes  arising  between  them,  the  Defendant,  in  a  letter 
to  the  Plaintiff,  stated  in  effect,  that  he  had,  with  much  time  and 
tronble,  acquired  a  knowledge  of  the  contents  of  the  Plaintiff's 
books,  not  only  relating  to  his  (the  Defendant's)  account,  but  also 
to  the  accounts  of  all  the  Plaintiff's  other  Irish  friends,  and  that  he 
(the  Defendant)  intended  to  call  a  meeting  of  the  latter,  his  object 
being  to  make  a  public  exhibition  of  the  Plaintiff's  books.  The 
Plaintiff  thereupon  filed  his  bill,  charging  that  the  Defendant  had 
bj  surreptitious  and  fraudulent  means  obtained  access  to  the  Plain- 
tiff's accounts,  books,  and  other  documents,  relating  to  the  Plaintiff's 
business,  and  had  bj  the  like  means  made  or  obtained  copies  there- 
of, not  only  in  reference  to  his  own  transactions  with 
the  Plamtiff,  but  *also  in  reference  to  the  Plaintiff's  [  *384^  ] 
dealings  with  other  persons,  and  in  particular  with  various 
connexions  and  friends  of  the  Plaintiff  in  Ireland  and  elsewhere,  in 
which  the  Defendant  had  no  concern.  The  bill  charged  that  the 
Defendant  ought  to  set  forth  a  list  and  description  of  all  copies  of, 
and  extracts  or  entries  from,  and  of  all  other  particulars  respecting 
the  said  accounts,  books,  and  documents,  relating  to  such  transac- 
tions, at  any  time  or  in  any  manner  obtained  by  him,  or  which  were 
in  any  way  then  in  his  possession  or  power  or  under  his  control,  or 
to  which  he  had  any  means  of  access,  and  ought  also  to  set  forth 
bow  and  when,  and  from  whom,  he  obtained  the  same,  and  what 
means  of  access  he  then  had  thereto,  and  when  he  parted  with  the 
custody  of  any  of  the  said  several  particulars  which  were  not  then, 
but  formerly  were,  in  his  possession  or  power,  or  under  his  control, 
and  where  the  same  then  were,  and  what  had  became  thereof. 

The  bill  inquired,  1st,  Whether  it  was  not  true  that  the  Defend- 
ant had  by  surreptitious  and  fraudulent  means,  or  by  some  and 
what  means  obtained  access  to  the  Plaintiff's  accounts,  books,  and 
other  documents  relating  to  his  business,  or  to  some  and  which  of 
them.  2ndly,  Whether  he  had  not  in  some  and  what  manner  made 
or  obtained  copies,  or  a  copy,  or  extracts,  or  an  extract,  therefrom, 
or  of  some  and  what  part  or  parts  thereof.  Srdly,  Whether  he 
had  not  made  or  obtuned  such  copies  or  extracts,  not  only  in  refer- 
ence to  his  own  transactions  with  the  Plaintiff,  but  also  in  reference 
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to  the  Plaintiff's  dealiDgs  with  other  persons,  and  in  particular  with 
▼arious,  or  some  and  what  friends  of  the  Plaintiff  in  Ireland  and 
elsewhere,  with  which  he  had  no  concern.  4thlj,  The  bill  called 
npon  the  Defendant  to  set  forth  a  list  and  short  description  of  all 

copies  of,  and  extracts  or  entries  from,  and  cf  all  other 
[  *385  ]    the  particulars  aforesaid  in  'his  possession  or  power. 

Sthly,  How  and  when,  and  from  whom,  he  obtained  the 
same,  and  what  means  of  access  he  then  had  thereto :  and  Cthly, 
When  he  parted  with  the  custody  of  any  of  the  said  several  parti- 
culars which  were  not  then,  but  formerly  were,  in  his  possession  or 
power,  and  where  the  same  then  were,  and  what  had  become  thereof. 
The  bill  prayed  that  the  Defendant  might  be  restrained  by  in- 
junction from  printing  or  otherwise  copying,  and  from  publicly 
exhibiting  or  making  known,  and  from  distributing  or  parting  with 
any  copies,  or  otherwise  in  any  way  publishing  the  said  accounts, 
books,  and  documents,  and  any  copies  of,  or  extracts  from,  the  same, 
and  might  be  decreed  to  deliver  up  to  the  Plaintiff,  or  to  destroy, 
all  such  copies  and  extracts;  and  might  also  be  decreed  to  pay  the 
costs  of  the  suit. 

The  Defendant,  by  his  answer,  said  that,  suspecting  the  Pluntiff 
had  rendered  him  false  statements  of  the  sales  of  the  goods  con- 
signed to  him  by  the  Defendant,  and  appropriated  to  his  0¥m  use 
part  of  the  proceeds  which  he  ought  to  have  accounted  for  to  the 
Defendant,  he  (the  Defendant)  made  inquires,  and  exerted  himself 
to  obtam  information  respecting  the  matters  aforesaid,  and  to  ascer- 
tain the  true  state  of  the  case  with  respect  thereto,  and  by  the 
means  aforesaid  be  obtained  information  respecting  it,  relating  to 
the  Defendant's  own  affairs  and  property,  and  the  dealmgs  of  the 
Plaintiff,  as  his  fEtctor,  in  respect  thereof,  and  the  accounts  relating 
to  the  same,  and  the  Defendant  bad  some  private  memoranduois 
relating  to  the  same  matters,  and  of  the  information  so  obtained, 
which  memorandums  were  written  on  several  separate  papers,  and 
were  in  the  Defendant's  possession ;  and  the  Defendant  had  a  fe« 

other  memorandums  of  a  similar  nature,  which  he  was 
[  "^386  ]    then  unable  to  find,  'although  he  had  searched  for  the 

Bamoi  and,  in  consequence,  believed  that  the  aame  had 
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been  lost  or  destroyed,  and  was  unable  to  set  forth  any  other  de- 
scription or  acconnt  thereof,  or  when  the  Defendant  parted  with  the 
same,  or  where  the  same  then  were,  and  what  bad  become  thereof. 
And  the  Defendant  insisted  that  he  was  entitled  to  retain  all  such 
memorandoms,  and  that  he  ought  not  to  be  compelled  to  produce  or 
make  any  discovery  respectiug  the  same  or  any  of  them,  for  they 
related  exclusively  to  the  Defendant's  property  and  goods,  and  the 
sales  thereof,  with  the  exception  only,  that  two  of  the  memorandums 
contained  notes  made  by  the  Defendant  of  information  obtained  by 
him,  of  differences  between  the  accounts  of  the  proceeds  realized 
and  received  by  the  Plaintiff,  from  merchandize  of  the  Defendant, 
and  also  of  some  other  persons  therein  mentioned,  being  also  con- 
nections in  trade  of  the  Plaintiff,  he  having,  as  the  Defendant 
believed,  improperly,  unfairly,  and  fraudulently  retained  and  appro- 
priated to  his  own  use  the  sums  constituting  such  differences ;  but 
the  Defendants  denied  that  he  had,  surreptitous  and  fraudulent 
means,  or  by  any  means  except  a%  qforesaid,  and  by  an  ojrder  in  a 
suit  in  which  he  was  Plaintiff,  obtained  access^  to  the  Plamtiff's 
accounts  and  books,  or  other  documents,  or  any  of  them,  or  save  ai 
therein  menUoned  had,  in  any  manner,  made  or  obtained  copies  or  a 
copy  thereof,  or  extracts  or  extract  therefrom,  or  of  any  part 
thereof^  and  the  Defendant  said  that  he  had  in  bis  possession  or 
power  the  memorandums  or  papers  thereinbefore  mentioned  and 
described,  which  he  insisted  he  was  not  bound  to  produce  or  discover 
in  what  manner  to  the  Plaintiff,  and  that  the  Plaintiff  had  not  by 
his  bill  shewn  any  ground,  or  made  any  case,  entitling  him  to  the 
production  or  discovery  thereof,  and,  except  a$  aforeeaid^  the  De- 
fendant denied  the  possesion  of  any  documents, — following  the 
terms  of  the  interrogatory. 

*The  Plaintiff  took  six  exceptions  for  insufficiency,  in    [  *887  ] 
respect  of  the  interrogatories  which  are  above  distin- 
guished.   The  Master  overruled  the  exceptions.    Upon  exceptions 
to  his  report, 

Mr.  Baupell  and  Mr.  JRoU  submitted  that  the  answer  was  evasive, 
and  that,  even  supposing  the  bill  were  demurrable,  the  38th  Order 
of  August,  1841,  was  not  intended  to  alter  the  rules  of  pleading,  to 
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the  extent  of  giving  to  an  answer  the  effect  of  a  demurrer  to  the 
relief.  It  was  intended  only  to  give  to  an  answer  the  effect  of  a 
demurrer  to  the  discovery.  On  the  title  to  relief  they  cited  Qee  v. 
Prichard  (n). 

Mr.  Bazalgettey  for  the  Defendant,  argued  that  the  interrogato- 
ries were  in  terms  answered,  and  that  the  specific  answers,  referred 
to  in  the  general  denial,  applied  to  all  the  facts  which  were  material 
to  any  relief  that  could  be  given  ;  for  the  Plaintiff  was  not  entitled 
to  any  part  of  the  relief  prayed  with  respect  to  the  account  of  his 
dealings  with  the  Defendant  himself,  whatever  might  be  his  title  to 
relief  with  respect  to  the  accounts  of  the  Plaintiff's  dealings  with 
third  persons.  Under  the  S8th  Order  of  August,  1841,  the  Mas- 
cr  had,  therefore,  correctly  overruled  the  exceptions,  as  to  enqair- 
ies  leading  to  that  part  of  the  relief  which  might  have  been  demur- 
red  to ;  and  the  inquiries  not  covered  by  that  primciple  were  pro- 
perly held  to  be  immaterial,  under  the  power  given  to  tbe  Master 
by  the  74th  Order  of  April,  1828. 


Yicb-ChakcbiJiQB,  after  stating  the  subject  of  the  bill,  and  of 
the  exceptions : — 

I  have,  in  this  case,  to  consider  three  poiifts :  first, 
[  *888  ]  whether  the  Defendant  has  sufficiently  answered  the 
matter  of  the  exceptions,  admitting  that  he  has  verbally 
answered  the  interrogatories :  secondly,  whether  (if  he  has  not  snf 
ficiently  answered)  it  is  material  to  the  relief  prayed,  that  he  should 
answer  the  matters  in  question,  with  reference  to  the  74th  Order  of 
April,  1828  :  and  thirdly,  whether  the  Defendant  is  relieved  from 
the  necessity  of  answering  by  the  effect  of  the  88th  Order  of  Au- 
gust, 1841.  With  regard  to  the  first  point,  whether  the  Defendant 
has  answered  or  not,  I  make  the  observation,  which  is  very  common- 
ly and  usefully  made  by  all  Judges  who  have  to  consider  this  ques- 
tion,— which  is,  that,  if  the  Defendant  will  simply  answer  in  the 
terms  of  the  bill,  he  avoids  all  difficulty  on  tbe  subject :  but,  if  in- 
stead of  doing  so,  he  gives  an  answer  which  is  not  precise  with 

(a)  2  Swins.  402. 
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reference  to  all  the  matters  on  which  he  is  interrogated,  and  then 
endeavours  to  shelter  himself  under  a  general  denial,  coupled  with 
the  words  ^^  except  as  aforesaid,"  or  similar  expressions,  he  makes 
it  often  difficult  to  decide  whether  the  answer  is  sufficient  or  not. 
The  rule,  since  I  ha?e  known  the  practice  of  the  Court,  has  been, 
that  wherever  the  Defendant  denies  the  bill  to  be  true,  ^^  except  as 
appears  by  the  other  parts  of  the  answer,"  if  there  be  not  found  on 
the  answer  «  clear  and  sufficient  statement,  which,  to  a  reasonable 
extent,  meets  the  whole  case,  the  answer  is  deemed  to  be  e^^tsive. 
Then  does  the  previous  part  of  the  answer  to  the  subject  of  the 
three  first  exceptions  meet  the  questions  put  by  the  bill,  and  explain 
the  matters,  so  far  as  it  relates  to  the  allegadon  that  the  Defendant 
has  had  access  to,  and  has  taken  copies  or  extracts  from,  the  Plain, 
tiff's  hocks  J  and  that  such  copies  and  extracts  relate  ta  accounts  be. 
tween  the  Plaintiff  and  third  persons,  as  well  as  between  him  and 
Defendant  7  I  am  clear  that  the  Defendant  has  not  giv^^ 
en  any  such  sufficient  or  explanatory  statement.  *[His  [  *389  ] 
Honor  read  that  part  of  the  answer.]  The  statement 
4he  Defe&dant  miJces  is  perfectly  consistent  with  the  supposition 
that  the  Defendant  may  have  had  access  to,  and  taken  copies  and 
extracts  from,  the  books,  relating  as  well  to  his  own  affairs  as  to  the 
affairs  of  <^er  persons*  It  is  a  general  denial,  ^  except  as  afore- 
said ;"  but  there  is  not  any  previous  allegation  which  excludes  the 
SQggMtions  to  whiofa  [this  qualified  denial  applies.  It  is  a  mere 
general  denial,  in  answer  to  a  specific  charge,  with  which  the 
Court  never  requires  a  plaintiff  to  be  satisfied.  The  first,  second^ 
and  third  exceptions  most,  therefore  be  allowed. 

The  fourth  exception  stands  on  a  different  footing,  for  (he  sub- 
atance  of  the  answer  is,  that  the  Defendant  has  in  his  possession  no 
documents  relating  to  the  dealings  between  the  Plaiatiff  and  other 
persons,  except  two^-— that  those  two  have  upon  them  certain  memo- 
randa to  the  effect  mentioned  in  the  biU,  as  to  the  transactions  be- 
tween  the  Plaintiff  and  other  persons  therdin  named.  The  answer 
would  enable  the  Court,  on  motion,  to  cvder  the  production  of  those 
two  documents.  If  the  documents  produced  under  that  order  should 
not  correspond  with  the  representation  in  the  answer,  or  the  names 

Vol.  n.  44 
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of  the  persons  with  whom  the  dealings  took  place  should  not  appear 
on  them,  or  if  the  memoranda  upon  them  do  not  agree  with  the  de> 
scription  in  the  answer,  the  Plaintiff  may  move  for  an  order  that  the 
Defendant  should  make  a  further  discovery  on  oath  ;  and  enable  the 
Plaintiff  to  obtain  the  production  of  the  identical  documents.  If  the 
documents  correspond  with  the  description  in  the  answer,  that  prima 
facie  will  be  sufficient  to  identify  them,  and  shew  that  the  order  of 
the  Court  has  been  complied  with.  It  may  be  answered  that  it 
would  be  possible  for  the  Defendant  to  substitute  other  documents 
for  those  so  described  ;  but  the  same  may  be  said  of  almost  every 
document.  If  they  were  distinguished  by  several  marks 
[  *390  ]  *and  successive  numbers,  the  Court  cannot  guard  against 
the  possibility  of  fraud  by  substitution  of  other  documents 
bearing  similar  marks  or  numbers.  With  respect  to  those  two  doc- 
uments I  think  the  answer  is  sufficient.  The  other  documents,  how- 
ever, the  Defendant  does  not  even  affect  to  number ;  and,  suppos- 
ing he  is  bound  to  produce  or  give  them  up,  the  answer  is  not  suf- 
ficient. 

The  subject  of  the  fifth  exception,  when  and  from  whom  the  De- 
fendant obtained  the  documents,  falls  within  the  observation  I  have 
already  made.-  Until  the  Defendant  has  given  a  specific  answer  te 
the  question,  whether  he  has  the  documents  in  his  possession,  I  can- 
not be  satisfied  with  a  general  answer  from  him. 

The  answer  to  the  sixth  exception  is  sufficient  for  a  different  rea< 
son  ;  and  I  have  very  little  doubt  that  the  answer  was  meant  to  be 
sufficient,  and  that  the  Plaintiff  will  not  be  benefited  by  my  allowing 
tbe  exception ;  but  the  answer  is  made  evasive  in  saying  that  the 
Defendant  cannot  set  forth  when  he  parted  with  the  papers  or  mem- 
oranda, and  what  bad  become  thereof.  When  a  Defendant  answers 
conjunctively  by  saying  he  is  unable  to  answer  half-adosen  things, 
and  he  does  not  add  ^^  or  any  of  them,"  it  is  obvious  that  the  answer 
may  be  evasive. 

The  next  point  is  with  regard  to  the  materiality  of  the  excep- 
tions. The  74th  Order  directs  the  Master  to  consider  the  relevan- 
cy or  materiality  of  the  qu  estion  or  statement.  The  Master  undoubt* 
edly  has  always  to  read  the  bill,  and  4o  see  what  the  scope  of  it  is, 
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on  iho  question  of  materiality ;  but  the  Order  is  not  imperative 
that  the  Master  shall  weigh  that  question  with  the  nioety  which  is 
necessary  on  questions  of  a  right  to  property  ;  but — having  regard 
to  it,— -if  the  statement  is  clearly  immaterial,  he  is 
to  take  that  circumstance  into  account  in  'determining  [  *391  ] 
on  the  sufficiency  of  the  answer.  If  the  Plaintiff  is  enti- 
tled to  relief  at  the  hearing  of  the  cause,  or  if  the  effect  of  the  bill 
being  demurrable  (supposing  it  to  be  so)  is  not  to  protect  the  De- 
fendant,— the  Plaiiitiff  may  have  occasion  to  prove  that  the  Defend- 
ant has  copies  of  his  books,  which  he  has  threatened  to  publish  ;  and 
that  the  Plaintiff  has  a  right  to  restrain  him  from  publishing  them. 
It  is  impossible  to  say  the  discovery  in  this  case  may  not  be  materi- 
al. The  fact  of  having  access  to  the  books  may  be  very  material. 
It  may  be  an  important  link  in  the  chain  of  evidence  to  prove  that 
the  Defendant  in  truth  had  taken  the  copies  or  extracts.  It  is  ma- 
terial also  with  a  view  to  the  injunction,  for  if  I  had  to  decide  that 
question  on  motion,  I  might  probably  say  that  it  involved  so  much 
difficulty,  that  I  could  not  try  the  cause  before  the  hearing ;  but 
then  the  mischief  of  publication  being  one  which  the  Court  could  not 
repair,  and  which  could  scarcely  be  adequately  repaired  in  damages, 
I  might  possibly  grant  an  interim  injunction  until  the  right  was  de- 
cided. Agam,  at  the  hearing,  the  Plaintiff  may  be  entitled  to  have 
the  documents,  or  some  of  them,  delivered  up  to  be  cancelled,  or  to 
have  them  impounded ;  and  if  any  relief  of  that  kind  is  to  be  given, 
the  Plaintiff  would  be  bound  prove  in  some  way  what  the  documents 
are ;  and  whatever  he  is  bound  to  prove  at  the  hearing,  he  is  at  lib- 
erty to  prove,  if  he  can,  by  the  oath  or  admission  of  the  Defendant. 
The  documents  must,  therefore  be  so  far  described  that  the  Court 
may  be  in  a  condition  to  make  a  decree  at  the  hearing,  if  the  Plain- 
tiff should  .be  entitled  to  a  decree.  The  answer  may  be  material 
also  with  regard  to  the  costs  of  the  suit.  I  give  no  opinion  on  the 
right  of  the  Plaintiff  to  the  production  of  the  documents  :  that  m  not 
the  present  question. 

The  only  other  pomt  arises  on  the  suggestion  that  'the     [  *392  ] 
bill  is  demorrrable,  and  that,  b  sneh  case,  the  88th 
Older  of  August,  1841,  gijen  the  Defendant  the  benefit  of  a  de- 
murrer m  this  form. 
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Those  who  are  familiar  with  the  old  oases  on  the  sabject  before 
Lord  Thurlaw,  Lord  Boislyn^  and  Lord  Eldon^  know  the  contest 
which  for  a  long  time  existed  on  the  point,  whether  the  Defendant 
answering  could  refuse  to  answer  fully,  unless  the  questicm  itself  was 
immaterial,  or  a  breach  of  professional  confidence,  or  calculated  to 
subject  him  to  pains  and  penalties,  or  any  question  of  that  nature, 
which  the  Court  never  obliges  a  Defendant  to  answer,  even  where 
the  right  to  relief  is  admitted.  In  consideration  of  those  cases,  a 
^tinction  was  constantly  taken  in  argument  between  a  bill  which 
was  demurrable,  and  on  which  the  Court  might,  therefore,  see  thsi 
the  discovery  would  be  useless,  and  the  case  of  a  plea  or  answer 
where  the  question  of  right  to  discovery  depended  on  a  fact,  the 
truth  of  which  the  Court  could  not  ascertain  before  the  hearing  of  the 
cause.  But  this  distinction  was  not  allowed  by  the  Court, — ^Lord 
Eldon  saying  the  Master  could  not  try  whether  the  bill  was  demu^ 
rable.  Now  the  88th  Order  waa  certainly  mtended  to  alter  this 
practice  where  the  bill  was  clearly  demurrable  ;  aod  I  conoeive  tfaaty 
as  the  case  goes  first  before  the  Master,  the  Court,  by  the  order  b 
question,  placed  the  Master  in  the  same  situation  as  the  Court  in 
that  respect ;  and  although  the  general  rule  is,  that  a  bill  must  be 
so  stated  as  to  show  that  die  Pkinttff  would  be  certainly  entitled  to 
relief,  and  it  is  not  sufficient  to  say  he  may  be  entitled  to  it,  yet  the 
Court  very  commonly  exercises  a  discretion  in  saying,  that  a  ques- 
tion is  of  too  much  difficulty  to  decide  upon  demurrer.  [1]  The 
right  to  discovery  in  cases  like  the  present  may  be  pat  on  three 
grounds.     I^rst,  on  the  ground  of  property  in  tiie  books,  whiefa 

[1]  In  Fainborne  v.  Wttton,  8  Hare*  898,  the  Vice  ChaaeeUor  held  that  the  SSth 
order  of  1841,  applied  to  a  case  where  the  bill  is  generally  demnrrable.  That  it  waa 
ni^ant  so  to  apply,  he  said  that  the  masters  entertained  doubts  whether  that  was  the 
coQMmction  of  the  order,  and  whether  they  had  any  right  to  enquire  whether  the  bill 
waa  dearanable  or  not,  and  that  it  waa  said  that  tiiey  thooght  it  eompared  lo  eaae» 
whore  they  woald  be  only  to  a  paitioalar  qneation.  Bat  he  hald  the  order  could  Ml 
be  so  limited.  The  order  was  intended  to  meet  those  oppressive  cases,  where  the  de- 
fendant being  practically  obliged  to  give  some  discovery,  was,  by  the  effect  of  the  tech- 
nical rale,  prevented  from  refusing  discovery  to  any  part  of  the  bill,  althoagh  part  of 
aneh  discovery  might  be  mjarbaato  him,  and  wlMea  tha  bill  waa  deaMwable,  anliaa 
to  the  plaintiff.    See  Drake  a.  Diftktf)  Fast,  pi  647.    Waddu  Waadi  8  Han,  411. 
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depends  on  the  statute  of  Anne ;  secondly,  on  *a  [  *293  ] 
breach  of  contract  between  the  parties ;  and  the  third 
ground,  which  is  common  to  all  cases,  is,  that  the  coart  interposes 
to  prevent  a  positive  wrong,  the  consequences  of  whieh  eannot  be 
adequately  measured  or  ropaired  in  damages.  I  do  not  mean  to 
give  any  opinion  m  this  stage  of  the  case,  how  far  these  principles 
may  ultimately  apply  to  it,  or  whether  or  not  a  party  has  a  property 
in  the  contmta  of  has  hooks  of  account  To  draw  a  line  between 
different  classes  of  books,  on  the  question  of  property,  requires  much 
consideration.  I  cannot,  without  argument,  decide  that  there  may 
'  not  be  a  property  in  these  books  in  the  Plaintiff^  as  the  bill  charges 
there  is.  Lookmg  at  the  ease  with  reference  to  contract,  Z  cannot 
say  that  the  Defendant  shall  not  make  known  to  the  world  his  own 
dealings  with  another  party  ;  but  it  is  clear,  that  every  clerk  em- 
ployed in  a  merchant's  counting-house  is  under  an  implied  contract 
that  he  will  not  make  public  that  which  he  learns  in  the  execution 
of  his  doty  as  clerk ;  if  the  Defendant  has  obtained  copies  of  booksi 
it  would  very  probably  be  by  means  of  some  clork  or  agent  of  the 
Plaintiff,  and  if  he  availed  himself  surreptitiously  of  the  ioformaticMci, 
which  he  could  not  have  bad  except  from  a  person  guilty  of  a  breach 
of  contract  b  communicating  it,  I  think  he  could  not  be  permitted 
to  avail  himself  of  that  breach  of  contract  I  cannot  say  that  a  se« 
rious  injury  may  not  arise  by  the  publication  of  accounts  under  such 
drcumstances ;  nor  am  I  in  a  condition  to  say«  with  any  satisfactioa 
to  myself,  tiiat  this  is  not  a  case  in  whieh  tiie  Court  will  j^ve  re* 
lief  of  the  nature  which  is  sought  The  qnestik>n  arising  only  incir 
dentally,  on  exceptions  to  the  answer,  and  the  answer  being  evasive, 
I  think  the  Master  should  have  allowed  the  exceptions. 

Exceptions  to  the  report  alk>wed. 
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[  •aSi  ]  •Fuller  v.  Benbtt. 

1848 :  2Snd,  SSrd,  and  24th,FebnnrT.    8rd  March. 

After  the  comneacement  of  «  treaty  for  the  sale  of  an  estate  bj  A.,  and  the  |mr- 
chase  of  it  by  B.,— A.  agreed  to  give  C.  a  mortgage  on  the  estHte  as  a  security  for 
an  antecedent  debt,  and  notice  of  the  agreement  was  given  to  the  solicitors  of  B. 
The  treaty  for  the  sale  afterwards  ceased  to  be  prosecated  for  upwards  of  five  years, 
dnriog  part  of  which  time  the  suit  of  an  adverse  claimant  of  the  estate  wiis  pend* 
in;.  A  then  died,  and  B.  purchased  the  esUte  at  a  lower  price  from  the  heir  and 
devisee  of  A.  B.  conveyed  the  estate  in  mortgage  to  D.  The  same  solicitors 
were  concerned  for  B.  from  the  commencement  of  the  treaty  with  A.  until  the  ^ 
final  purchase  of  the  estate,  and  for  D.  in  the  business  of  the  mortgage : — &ld, 
under  the  circumstances  of  the  case,  that  B.  and  I>.  had,  through  their  soliciton, 
constructive  notice  of  the  agreement  with  C,  and  that  the  estate  in  their  hands 
was  subject  to  the  lien  of  C.  for  the  amount  agreed  to  be  secured  by  the  proposed 
mortgage. 

In  February,  1881,  Sir  J.  J.  Dillon^  who  was  the  owner  of  an 
nndtvided  moiety  of  an  estate  called  the  Hatch  estate,  in  WilUhire^ 
subject  to  a  mortgage  to  Mollan,  commenced  a  treaty  with  the  De- 
fendant Benett^  the  elder,  for  the  sale  to  him  of  the  said  moiety. 
The  draft  of  an  agreement  was  drawn  up  in  writing  by  J.  Benettj 
the  elder,  and  altered  and  signed  by  Sir  <7.  J*.  Dillon  ;  the  altera- 
tions did  not  appear  to  have  been  adopted  by  Benett,  but  the  ab- 
stract was  delivered,  and  a  correspondence  commenced  between  Sir 
«7.  J.  Billon  J  and  Messrs.  Taarer  ^  Co.^  the  solicitors  of  Benett^ 
with  respect  to  the  title,  with  a  view  to  the  purchase.  In  the  draft 
of  agreement  as  made  by  Benett  and  signed  by  Sir  J.  J.  Billon^  the 
stipulated  purchase-money  was  18,000{. 

On  the  18th  of  November,  1881,  Sir  J.  J.  Billon  being  indebt- 
ed  to  P.  M.  Chitty^  a  solicitor,  in  respect  of  costs  and  disburse- 
ments, signed  a  memorandum  in  writing,  whereby  he  agreed  to  ex- 
ecute a  mortgage  to  Chitty  of  the  Hateh  estate  for  securing  such 
sum  of  money  as  was  due  from  him  to  Chitty,  on  the  balance  of  ac- 
count not  exceeding  the  sum  of  2,000{.,  as  soon  as  such  mortgage 
could  be  prepared.  The  draft  of  a  mortgage-deed  was  afterwards 
prepared  and  sent  to  Mr.  Stq)henMj  the  solicitor  of  Sir  J.  J.  Billon^ 
but  the  proposed  deed  was  not  executed. 
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Chiity^  by  way  of  security  for  a  debt  which  he  owed  to 
the  Plaintiflfd  G.  and  R.  FulleVy  who  were  baokers,  "in  [  *395  ] 
March,  1832,  assigned  to  the  PlaintifF  Smithy  as  trustee 
for  them,  the  debt  owing  to  him  ( Chitty)  from  Sir  J.  «7.  Billon^ 
and  all  securities  for  the  same.  On  the  26th  of  March,  1882, 
Messrs.  Smith  ^  AlU^tons,  the  solicitors  of  the  Plaintifis,  gave 
Messrs.  Farrer  ^  Co.^  the  solicitors  of  J,  Benett  the  ehier  and  J. 
Benett  the  younger,  notice  of  the  assignment  by  Chitty  to  the 
Plaintiffs,  of  the  debt  for  which  he  held  the  undertaking  to  execute 
a  mortgage  of  the  estate  contracted  to  be  sold  to  Benett^  and  re- 
quested to  be  inform'id  of  the  time  when  the  purchase  was  to  be 
completed,  that  they  might  attend  and  receive  the  amount  due  to 
Chitty,    In  November,  1832,  Chitty  became  bankrupt. 

In  August,  1832,  Sir  Hyde  Parker  filed  his  bill  against  Sir  J.  J. 
Dillon^  the  Defendant  «7.  Benett^  the  elder,  and  others,  and  thereby 
claimed  to  be  equitably  entitled  to  the  said  moiety  of  the  Hatch 
estate.  The  Defendant  Benett^  the  elder,  by  his  answer  in  that  suit 
claimed  the  benefit  of  the  contract  of  sale ;  but  did  not  acknow- 
ledge that  he  was  bound  by  it.  The  cause  (^Parker  v.  DUlon  and 
others)  was  heard  in  November,  1835,  and  the  bill  was  dismissed 
with  costs.  After  the  termination  of  Parker^s  suit.  Sir  «/.  J.  DiU 
Z$n,  being  desirous  of  enforcing  the  performance  of  what  he  con- 
sidered to  be  the  contract  he  had  made  with  the  Defendant  J. 
Benett  tho  elder,  for  the  sale  of  the  Hatch  estate,  with  which  Be- 
nett declined  to  proceed,  caused  a  bill  to  be  prepared  for  that  pur- 
pose ;  but,  in  February,  1837,  before,  further  steps  were  taken,  Sir 
t7.  «7.  Dillon  died,  having  by  bis  will  devised  all  his  estates,  includ- 
ing the  said  noiety  of  the  Hatch  estate,  to  his  sister  Henrietta  DiU 
Zem,  who  was  also  his  heiress-at-law,  and  having  also  appointed  her 
his  residuary  legatee  and  sole  executrix. 

Soon  after  the  death  of  Sir  J.  J.  BiUon,  an  agreement  was  enter- 
ed into  between  Henrietta  Billon  and  the  Defendant 
J.  benett  the  elder,  by  which  the  latter,  on  *behalf  of  [  ^Z%%  ] 
himself  and  «7.  Benett  the  younger,  agreed  to  purchase 
the  said  moiety  of  the  Hatch  estate,  and  to  accept  the  title  as  it 
tbeo  stood,  at  the  reduced  sum  of  ll^fiOO^.    The  Plaintifis  alleged 
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that  this  was  merely  a  completion  of  the  former  contract  wiA  an 
abatement  of  i»rioe :  the  Defendants  alleged  that  ii*  was  an  entirelj 
new  agreement  having  been  abandoned.  By  mdentares,  dated  the 
2nd  and  3rd  of  October,  1837,  Senrietta  IHUUm  in  consideration  of 
11,6D0{.,  paid  by  the  Defendants  J.  Benett  the  elder  and  J.  Bemtt 
the  younger,  to  heif  and  to  her  order,  conveyed  the  said  moiety  of 
the  Miatdi  estate  to  ihe  use  of  J.  Benett  the  elder  and  J.  Benett 
the  younger,  as  therein  mentioned.  The  pnrchase^money  was  ap- 
plied in  paying  off.  the  mortgage  to  MoUan  and  other  inoambrances 
<^not  including  the  claim  of  the  Plaintiffi  under  the  agreement  of 
November,  1831),  and  the  balance,  amounting  to  8820Z.,  was  paid 
to  HenrieUa  BiUan. 

By  indentures  dated  the  28rd  and  24th  of  June,  1889,  J.  BenM 
the  elder,  and  J.  Benett  the  younger  conveyed  the  Hateh  estate, 
together  with  other  estates,  to  the  Defendant  JEdward  MaferibeuJu^ 
and  his  heirs,  by  way  of  mortgage  for  securin  g  129,0002.  and  ior 
terest.  Messrs.  Farrer  ^  Co.  were  the  solicitors  of  both  the  D» 
fendante,  Benett  and  Majeribanki^  in  the  business  of  this  mortgage* 

The  bill  was  filed  in  April,  1840,  against  J.  Benett  the  elder, 
J.  Benett  the  younger,  E.  Majoribankij  Henrietta  Dt'ZJm,  and  the 
assignees  of  ChUtyy  staUng  that  the  Plaintiffs  had  then  lately  ^ 
covered  that  the  purchase  was  completed,  and  the  HatA  estate  eon* 
veyed  to  the  several  Defendants  by  the  deeds  of  October,  1887, 
and  June,  1889 ;  and  praying  that  an  account  mi^t  be  taken  of 
the  debt  due  to  the  Plaintiffs  from  Chitty^  secured  by  the  agree- 
ment of  March,  1882,  and  to  Chitty  from  Sir  J. «/!  Dil 
[  *897  ]  lon^  secured  by  the  'agreement  of  November,  1881,  and 
tl\at  the  Defendants  Henrietta  Billon^  J.  Benett  the  dr 
der,  and«7.  Benett  the  younger,  and  E.  Majoribankey  might  be  decreed 
to  pay  to  the  Plaintifi  the  amount,  not  exceeding  20002.,  which  shoold 
be  found  due  from  Billon  to  Chiity  at  the  date  of  the  agreement  of 
November,  1881,  with  interest,  in  part  satis&ction  of  the  debt 
secured  to  the  Plaintifi  by  the  agreement  of  March,  1882,  with  the 
costs  of  the  suit ;  and  in  default  of  such  payment  that  the  said  De* 
fendants  and  the  assignees  of  CMtty  might  be  foreclosed  of  the 
equity  of  redemption  of  tbe  said  moiety  of  the  BJaJteh  estftle,  and 
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that  the  siud  Defendants  might  be  decreed  to  convey  the  said  moie- 
ty to  the  Fkintiffs,  and  deliver  up  to  them  the  deeds  relating  there- 
to, and  the  possession  thereof. 

The  Defendants  J.  Benett  the  elder,  J,  Benett  the  younger,  and 
£.  Majoribanks  claimed  to  be  purchasers  of  the  Hatch  estate,  with 
out  notice  of  the  agreement  of  November,  1831.  The  Defendant 
J.  Benettj  the  elder,  said  that  there  was,  before  that  agreement,  a 
contract  binding  in  law  upon  Billon  for  the  sale  of  the  estate,  al- 
though it  was  not  in  law  binding  upon  him  (the  Defendant)  ;  that 
such  agreement  was  abandoned  after  the  institution  of  the  suit  of 
Parker  y.  Billon  ;  and  that  the  subsequent  contract  with  the  De- 
fendant Henrietta  BiUon  was  an  entirely  new  transaction,  having 
no  reference  to  the  former ;  that  no  mention  was  made  in  the  con- 
yeyance  of  any  former  treaty  or  contract ;  and  that  the  purchase 
money  was  paid  to  Henrietta  Billon  as  the  vendor,  and  not  the  per- 
sonal representative  of  Sir  J»  J.  Billon.  Henrietta  Dillon  was  oat 
of  the  jurisdiction,  and  did  not  appear  in  the  cause. 

Evidence  was  entered  into  on  both  sides,  but  the  material  facts  of 
ihe  case  were  scarcely  in  dispute.    The  questions  were 
with  regard  to  the  inferences  or   ^conclusions  which     [  *398   ] 
were  to  be  drawn  from  the  particular  facts.    It  did  not 
appear  whether  the  notice  which  they  had  received  of  the  agree- 
ment of  November,  1831,  was  or  not  in  the  actual  recollection  of 
Messrs.  Farrer  ^  Co.  at  the  time  of  the  completion  of  the  purchase 
by  their  clients,  the  Defendants  Benett,  and  the  payment  of  the 
balance  of  the  purchase-money  to  Henrietta  Billon.    Mr.  Parkin- 
son, the  partner  in  the  firm  oi  Farrer  ^  Co.,  who  acted  in  this  bus- 
iness, was  examined  as  a  witness,  and  the  following  passage  in  his 
depositions  was  noticed  in  the  judgment : — 

^^  I  have  some  recollection  that  the  produced  notices  (of  the 
agreement  and  assignment)  were,  on  some  occasion  previously  to  the 
death  of  the  said  Sir  J.  J.  Billon,  referred  to,  or  noticed  by  me,  in 
some  conversation  or  conversations  which  I  then  had  with  the  said 
J.  Benett  the  elder ;  but  at  what  precise  time  between  the  date  of 
&e  said  last-mentioned  documents  I  had  these  communications,  I 
cannot  state  as  to  my  recollection  or  belief ;   nor  can  I  recollect  to 
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what  extent  I  apprised  the  said  J,  Benettj  the  elder,  of  the  contents 
of  the  said  last-mentioned  documents,  and  even  if  I  coald,  I  should 
decline  to  state  the  same,  as  I  consider  the  oommunicatioDS  between 
myself  and  my  client,  the  said  J.  Benett,  the  elder,  as  confidential 
and  privileged.  I  am  confident  that,  after  the  death  of  the  said  Sir 
J.  J.  Dillon,  neither  I  nor  any  of  my  partners  had  any  conversa- 
tion with  the  said  J,  Benettj  the  elder,  on  the  subject  of  the  said 
produced  paper  writings,  or  made  known  to  him  the  contents  there- 
of, as  at  that  time  the  treaty  for  the  purchase  of  th»  said  estate 
had  been  put  an  end  to ;  and  both  my  partners  and  myself  consid- 
ered that  there  was  no  bmding  contract  subsisting  between  the  pai^ 

ties/^ 
And  the  following  passage  in  the  depontions  of  the  same  witness 

was  also  read  in  the  judgment  : — 
[  ^399  ]        •*'*  I  believe  that  neither  I  nor  any  of  my  partners  ever 

communicated  to  the  siud  Plainti&  or  their  solicitors  the  re- 
sult of  the  said  last  mentioned  suit,  or  the  completion  of  the  purchase 
of  the  moiety  of  the  said  estate  by  the  said  John  Benett  the  elder,  and 
John  Benett  the  younger,  inasmuch  as  I  and  my  partners  oonisdered 
that  there  was  no  binding  contract  between  the  said  Sir  John  Dillon 
and  the  said  John  Benett  the  elder.  These  matters  were  not  purpose- 
ly kept  secret  from  the  said  PlamtiSs  or  their  solicitors,  by  myself,  or 
my  partners,  or  our  client ;  we  certainly  did  not  consider  ourselves 
under  any  obligation  to  give  the  said  Plaintifi  or  their  solicitors,  spon- 
taneously, any  notice  of  the  termination  of  the  said  suit,  or  of  the 
completion  of  the  said  purchase  by  the  said  Defendants,  John  Be- 
nett the  elder,  and  John  Benett  the  younger ;  but  we  should  not 
have  refused  to  give  the  said  Plaintifib  or  their  solicitor  any  infor- 
mation thereof,  if  they  had  made  any  inquiry  respecting  the  same ; 
such  inquiry  or  information,  however,  was  never,  as  far  as  I  recol- 
lect or  believe,  made  or  sought  after.  I  cannot  state,  as  to  my 
knowledge  or  belief,  whether  the  said  Pliuntiffs  and  their  solicitors 
were  wholly  or  in  any  way*  ignorant  of  the  termination  of  the  suit, 
instituted  as  aforesaid,  by  the  said  Sir  Htfde  Parker,  or  of  the  com- 
pletion of  the  said  purchase  by  the  said  Messrs.  Benett,  until  a  short 
time  previous  to  the  institution  of  this  suit."    At  the  hearing, 
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Mr.  Temple  and  Mr.  Heathfidd^  for  the  Plamtifis. 

Mr.  Purvie  and  Mr.  Sidebottom^  for  the  Defendants,  J.  Benett 
the  elder,  and  «7.  Benett  the  younger,  argued  that  the  vendor,  after 
be  had  bound  himself  by  a  contract  for  sale,  could  not  charge  the 
estate  by  the  agreement  to  mortgage  in  ;  that  there  had  been  laches, 
or  at  least  negligence  on  the  part  of  the  Plaintifi,  in  suspending 
their  claim  from  1832  until  after  the  purchase-money 
was  *paid  ;  that  the  contract  with  Henrietta  DiUon  was  [  MOO  ] 
an  entirely  new  and  distinct  transaction ;  and  that  it  was 
neither  reasonable  in  fact,  nor  consistent  with  law,  to  deem  that  the 
solicitor,  after  such  a  lapse  of  time,  had  the  circumstances  of  the 
former  transaction  present  in  his  mind,  so  as  to  affect  his  client  with 
conetructive  notice.  They  contended  also,  that  the  bill  was  not  cor- 
rectly framed,  supposing  the  Plaintifib  were  entitled  to  relief;  for  it 
should  have  prayed  that  a  proper  mortgage-deed  might  be  executed, 
and  not  a  foreclosure. 

Mr.  BomiUy  and  Mr.  Oiffardj  for  JE.  Marjoribanke* 

Mr.  Hielap  Clarke^  for  the  assignees  of  Cftdtty. 

The  following  cases  were  cited : —  Fitzgerald  v.  Lord  Faieon^^ 
bertf  (a),  JSrothertan  v.  Hatt  (i),  Wareley  v.  Lard  Searharough 
(c),  Le  Neve  v.  Le  Neve  (i),  Yeatee  v.  Orovee  (e),  Hamilton  v. 
-Boyae  (/),  Daweon  v.  Ellis  (^),  Mountford  v.  ScoU  (A),  Winter 
y.  Lord  Anean  (i),  Har greaves  v.  BothweU  (Ic). 


The  yiOB-CHANCELLoa,  at  the  conclusion  of  the  argument,  stat- 
ed his  opinion  to  be,  that  there  was  no  complete  contract  between 
DUlon  and  Benett  before  the  agreement  of  November,  1831,  but 
that  the  matter  was  then  in  treaty  only ; — that  there  was  no  ground 
for  imputing  laches  to  the  Plmtifi ;  and  that  the  record  was  not 

(a)  Ittqiibbon,  SIS.  (6)  t  Yern.  674.  (c)  8  Atk.  S9S. 

id)  8  Atk.  646.  (•)  1  Yes.  jan.  SSa 

( O  1  Sch.  A  Lflf.  816,  827.       (g)  IJ.A  W.694.  (A)T.AB.S74. 

(0  1  S.  ft  a  484;  &  C.8  Bon.  488.  {hy  1  Kaen,  164. 
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improperly  framed^  so  as  to  preclude  the  Plaintiffi  from  obtaining  re- 
lief, if  upon  the  merits  they  were  entitled  to  it. 


[  MOl  ]      •Vice-Chancbllor  : — 

Referring  to  what  I  said  on  a  former  day,  the  only  question  which 
I  have  to  try  is  that  of  notice  or  no  notice  to  Benett  and  Marjorir 
banke  of  the  contract  between  Chitty  and  Sir  J.  J.  Dillon. 

In  order  to  understand  the  point  of  law  upon  which  the  answer  to 
the  question  depends  (for  the  material  facts  are  not  substantially  in 
dispute),  it  is  necessary  only  to  state,  that  Mr.  Parkinson^  of  the 
firm  of  Farrer  ^  Co.y  on  behalf  of  that  firm,  was  the  solicitor  and 
legal  adviser  of  Mr.  Benett  in  and  throughout  his  original  treaty  with 
Sir  J.  J.  Dillon^  in  February,  1831,  and  thenceforward  until  the 
institution  of  the  suit  of  Parker  v.  JDilion^  in  November,  1832 ; — 
that  the  same  firm  (acting  by  Mr.  Banister)  were  the  solicitors  for 
Mr.  Benett  in  the  cause  of  Parker  v.  BiUan^  in  which  Mr.  Benett 
insists,  by  his  answer,  that  he  held  Sir  J.  J,  Billon  bound  by  a  con- 
tract for  sale  of  the  JSdtch  estate  ; — that  Messrs.  Farrar  ^  Co, 
by  Mr.  Parkereon  continued  to  act  for  Mr.  Benettj  in  the  transac- 
tion respecting  the  alleged  sale  of  the  Satch  estate,  from  the  month 
of  November,  1835,  (the  date  of  the  dismisal  of  Sir  Syde  Parker^e 
suit),  until  the  death  of  Sir  J.  J.  BUlon,  in  1887  ; — ^that  he  after" 
wards,  in  the  same  character,  acted  for  Mr.  Benett  in  treaty  be> 
tween  that  gentleman  ax^  Miss  Billon,  which  terminated  in  the 
agreement  for  sale  and  purchase  in  October,  1837  ; — and  that  he 
or  Messrs.  Farrer  ^  Co.  were  the  solicitors  for  Mr.  Marjoribanks^ 
as  well  as  of  Mr.  Benett^  in  the  transaction  which  terminated  in  the 
mortgage  of  June,  1839.  Mr.  Parkinson  has  been  examined  by 
the  Defendants,  or  some  of  them,  as  a  witness  in  the  cause,  and 
cross-ezamiired  by  the  Plaintiffs.  He  does  not  controvert  the  fact 
of  notice  given  to  his  bouse  by  Smith  ^  Allietons  in 
[  *402  ]  1832,  nor  his  recollection  V  that  notion  in  1886^  1887, 
or  1839.  Hi^evideaee  up^n  this  point  tencis  tlra  other 
way,  if  thai  were  material.     [His  Honor  read  that  pul  of  Mr.  Park- 
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¥uafC9  depoeitioa  which  has  been  alretdj  staled  (a).]  I  shoold 
here  observe,  that  the  notices  I  have  referred  to  m  having  been  sent 
by  Smith  ^  AlliHons  to  Messrs.  Farrer  ^  Co.  in  March,  1882, 
come  out  of  the  possession  of  the  Defendants  Benett  in  this  cause ; 
and  that  there  is  seme  evidence  that  the  notices  formed  the  subject 
of  a  conversation  between  Mr.  Parkinson  and  Mr.  Benett  in  the 
lifetime  of  Sir  J.  J.  JDUlon.  It  is  not,  however,  upon  these  facts 
that  my  opinion  on  this  case  has  been  formed. 

The  Pltuntiffs  have  argued  that  the  treaty  for  the  purchase  of  the 
estate,  which  commenced  in  February,  1831,  was  suspended  only  by 
Sir  IT.  Parker's  sui^  in  1882,  and  is  to  be  considered  as  one  con- 
tinuous transaction  until  its  completion  in  1887 ;  and  that  the  notice, 
which,  in  March,  1882,  was  given  to  Farrer  ^  Co.^  on  behalf  of  tho 
Plaintiffs,  will  affect  both  Benett  and  JIarjoribanks.  The  Defendants 
insist,  that  the  treaty  and  contract  for  purchase  with  Miss  DUbn^ 
after  Sir  Jl  J,  Dillon^ e  death,  was  altogether  a  new  transaction,  uti- 
connected  with  the  treaty  in  the  lifetime  of  Sir  J.  J.  BiUon^ — and 
that  notice  to  a  solicitor  in  one  transaction  w  not  notice  to  his  client: 
]&  a  new  transaction. 

The  generid  propositions, — ^first,  tkut  notice  to  the  solicitor  is  no* 
tice  to  the  client ;  secondly,  that,  where  a  purchaser  employs  the 
same  solicitor  as  the  vendor,  he  is  affected  with  notioe^  of  whatever 
that  solicitor  had  notice  in  his  capacity  of  solicitor  for  either  vendor 
or  purchaser  in  the  transaction  in  which  he  is  so  employ- 
ed ;  and,  thirdly,  that  the  notice  to  the  solicitor,  ^wfaich  [  *40S  ] 
alone  will  bind  the  client,  must  be  notice  in  chat  titnsae- 
tion  in  which  the  client  employs  him, — ^have  not,  as  general  proposi- 
tions^ been  disputed  at  the  bar ;  but  with  respect  to  the  last  proposi* 
tion,  it  was  argued,  for  the  Plaantifis,  that,  where  one  out  of  two 
matters  transacted  by  the  same  solicitor  follows  so  dose  upon  the 
other,  that  the  earlier  transaction  cannot  have  been  out  of  the  mind 
of  the  solicitor  when  engaged  in  the  latter,  there  is  no  ground  for 
restricting  the  notice  to  the  client  to  the  second  tratasactlion  only, 
and  that  he  wiU  be  affeeted  with  notice  of  both ;  and  for  this  refer, 
ence  was  made  to  Winter  v.  Lord  Arnon  (a),  MouMtfard  v.  Scott 

{ifijf  Apim  p.  S99.  (ft)  8  Rug.  4Sd. 
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(a),  and  Rargreavti  v.  Bcthwell  (i),  to  which  I  may  add  the  case 
of  Brother  ton  v.  Bait  (c). 

According  to  the  Plaintiffs'  argament  upon  this  part  of  the  case, 
carried  to  its  fall  extent,  the  question  is  one  of  memory  only  on  the 
part  of  the  solicitor,  irrespective  of  the  circumstance  which  has  en" 
tered  into  all  the  cases  cited  for  the  Plaintiffs, — ^that  the  same  solici- 
tor  was  employed  hy  both  parties, — the  vendor  and  the  purchaser. 
According  to  the  Defendants'  argument,  the  knowledge  which  the 
solicitor  has  must  be  acquired  after  and  during  the  retainer,  or  it 
will  not  affect  the  client.  I  am  certainly  not  prepared  to  accede  to 
either  proposition  to  the  full  extent.  Gases  may  easily  be  suggest- 
ed in  which  it  would  be  impossible  that  a  solicitor  should  have  for- 
gotten a  fact  recently  under  his  view,  with  notice  of  which,  however, 
it  would  be  impossible  to  affect  hia  client,  unless  Uie  circumstance 
of  his  being  solicitor  for  two  parties  be  introduced  into  the  case. 
And  it  is  equally  clear,  where  that  circumstance  forms  part  of  the 
case,  that  a  purchaser  may  be  affected  with  notice  of 
[  M04  ]  *what  the  solicitor  knew  as  solicitor  for  the  vendor,  al- 
though, as  solicitor  for  the  vendor,  he  may  have  acquired 
his  knowledge  before  he  was  retained  by  the  purchaser.  Whatever 
the  solicitor,  during  the  time  of  his  retainer,  knows  as  solicitor  for 
either  party,  may  possibly  in  some  cases  affect  both,  without  refer- 
ence to  the  time  when  his  knowledge  was  first  acquired.  If,  there- 
fore, in  order  to  decide  the  cause  now  before  me,  it  were  strictly^ 
necessary  that  I  should  decide,  as  an  abstract  question,  that  a  pur- 
chaser, who  for  th(  first  time  employs  a  solicitor  (not  being  also  the 
solicitor  of  the  vendor),  can  be  affected  with  construetive  notice  of 
anything  known  to  the  solicitor,  save  that  of  which  the  solicitor  ac- 
quires notice  after  his  retainer,  and  during  his  employment  by  the 
purchaser, — ^I  should  certainly  feel  great  difficulty  in  conung  to  the 
conclusion.  The  rule,  that  notice  to  the  solicitor  will  not  bind  the 
client,  unless  it  be  in  the  same  triinsaction,  or  at  least  during  the 
time  of  the  solicitor's  employment  in  that  transaotion,  I  have  always 
understood  to  be  a  rule  positivi  juris,  adopted  by  courts  of  justico  in 

(a)  T.  A  B.  174. 

(6)  1  Kean,  164.    S«6  alioS  Sag.  Vend.  466,  10<h  eO.  (e)  2  Vein.  674. 
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favour  of  innocent  purchasers ;  and  the  reason  and  policy  of  the  rule 
appear  to  me  to  shew  that  such  is  tho  case.  ^^  It  is  settled,"  says 
Lord  Hardtvickej  ^*  that  notice  to  the  agent  or  counsel,  who  was  em- 
ployed in  the  thing  by  another  person,  or  in  another  business,  and 
at  another  time,  is  no  notice  to  his  client  who  employs  him  after- 
wards. It  would  be  very  mischievous  if  it  was  so ;  for  the  mnn  of 
most  practice  and  greatest  eminence  would  then  be  the  most  danger- 
ous to  employ  (a)."  The  expression  commonly  used  in  explaining 
the  rule,  namely,  that  the  agent  may  have  forgotten  the  former 
transaction,  points  at  the  same  conclusion  ;  and  I  cannot  think  that 
Lord  Eldon,  in  the  language  he  used  extrajudicially  in 
Mountford  v.  SeoU^  intended  to  shake  the  ^general  doc-  [  *405  ] 
trine  which  himself,  as  well  as  Lord  Hardwieke  and  other 
Judges,  had  so  often  insisted  upon ;  Warrick  v.  Warrick  (i), 
Steed  V.  Whitaker  (c),  Hiem  v.  Mil  (<i),  Mountford  v.  Scott  («), 
Kennedy  y.  Chreen  (^).  It  is  not  necessary  so  to  understand  Lord 
Eldon^e  language  when  construed  with  reference  to  the  circumstan- 
ces of  the  case  before  him.  The  rule  limited  as  above,  is,  I  pre- 
sume to  say,  best  adapted  to,  and  fully  sufficient  for,  the  purposes  of 
justice. 

It  appears  to  me,  however,  that  it  msy  not  be  necessary  that  I 
should  give  an  opinion  upon  the  abstract  question.  The  cases  of 
Brotkerton  v.  Hatt,  Winter  v.  Lord  Anson^  Mountford  v.  Scottj 
and  Hargreavee  v.  Mothwellj  do  not  appear  to  me  necessarily  to 
impeach  the  rule.  The  circumstances  of  these  cases  were,  for  tho 
present  purpose,  in  substance  the  same.  The  mortgagors  had  at 
diiFerent  times  employed  the  eanie  solicitor  in  effecting  different  incum- 
brances upon  the  same  estate ;  and  the  incumbrancers,  with  whom 
the  contest  arose,  had  employed  the  mortgagor's  solicititor  in  the 
several  transactions  in  which  they  were  respectively  concerned. 
The  Court  held  the  puisne  incumbrancer  affected  with  constructive 

(a)  9  Atk.  392.    2  Id.  242. 

(6)  3  Atk.  294.  (e)  Barnard.  Chan.  Rep.  220. 

{d)  13  Ycfw  120.  («)  3  Madd.  34. 

igi  8  Myl.  U  K.  692,  approTing  Jfountford  r.  &oM,  and  Htim  t.  Hill,  p.  720. 
8m  alto  the  eases  cited  S  Sugd.  Vend.  4k  Pur.  436,  n.  (u),  witk  the  reference  to  Win* 
Ut  ▼.  Lord  Anton. 
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notice  of  the  pi^or  incumbrances ;  for  having,  in  (hat  aaiet  employed 
the  mortgagor'0  solicitor,  be  would  necessarily  be  aifected  with  notice 
of  the  prior  transaction,  unless  it  should  be  held  that  the  eommon 
solicitor  (in  his  character  of  solicitor  to  the  mortgagor)  was  not  to 
be  considered  as  recollecting  the  old  transactions  when  engaged  in 

the  new.  If  that  were  admitted<*-if  the  notice  which 
[  M06  ]    the  solicitor  of  tbe  mortgagor  *had  in  the  old  transaction 

were  not  continued  in  tho  new  transaction^ — I  do  not 
know  what  should  prevent  the  solicitor  of  the  mortgagor  from  him- 
self becoming  an  incumbrancer  upon  the  estate,  and  insisting  upon 
his  incumbrance  against  tbe  mortgagees,  whose  mortgages  be  had 
himself  on  former  occasions  prepared :  this  was  in  fact  unsuccess- 
fully attempted  in  the  late  case  o{  Perkins  v.  Bradley(ji).  In  the 
absence  of  special  circumstances  to  aflfect  the  conclusion,  and  in 
tbe  absence  certunly  of  any  rule  of  law  affecting  tbe  eaae,  it  might 
be  right  to  hold  that  the  solicitor  for  the  mortgagor  bad  (like  the 
mortgagor  himself)  notice  of  the  prior  transaction,  in  that  veiy 
transaction  in  which  he  was  employed  by  the  mortgagee.  It  was 
one  continuous  dealing  with  tbe  same  title.  If,  as  solicitor  for  the 
mortgagor,  he  had  such ,  notice  in  the  new  transaction  as  solicitor 
for  both.  The  reasoning  is  technical ;  and,  in  a  case  like  that  I  am 
supposing,  the  technicality  as  well  as  the  common  sense  of  the  case 
appears  to  me  to  be  in  favour  of  the  decisions  I  am  now  consider- 
ing. But,  however  that  may  be,  the  decisions  must  govern  the  pre* 
sent  case,  whether  my  attempt  to  reconcile  them  with  the  positive 
rule  I  have  referred  to  be  right  or  not. 

In  the  case  now  before  me,  I  consider  it  to  be  immaterial  whe- 
ther the  treaty  between  Sir  J.  Ji  Dillon  and  Mr.  fenatt,  and  that 
between  Mr.  Bmett  and  Miss  Dillon^  after  Sir  J.  J.  Dillon^ s  death, 
were  the  same  or  not,— ^whether  the  latter  was  a  continnance  of  the 
first  or  a  new  treaty, — Messrs.  Farrer  ^  Co.  were  the  solicitors  of 
the  Defendant  Benttt  from  the  commencement  of  the  treaty  in  1831 
to  its  close.  The  notices  of  the  Plaintiffs*  interest  were  given  to  them 
in  March,  1832,  as  tho  solicitors  of  BeneU.    Those  notices  were 


(a)  1  Hire,  219, 
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retained  and  preserved  by  tbem ;  and  in  this  sait  they 
come  out  of  their  ^possession  from  the  answer  of  their  [  *407  1 
clients.    Upon  the  intermediate  circumstances,  and  Mr. 
Parkinwn^i  evidence,  I  have  already  observed,  I  cannot  discoyer 
any  ground  upon  which  Mr.  Ben^U  can  escape  from  the  conae!* 
quencis  of  the  notice. 

If  Mr.  Benett  is  bound  by  the  notice,  Mr  Majoribanks  must  be 
bound  by  it  also,  not  because  abstracliedly  he  is  to  be  bo^nd  )>y 
facts  which  came  to  the  knowledge  of  his  solicitor  in  other  transac- 
tions, but  because  the  solicitor  he  employed  in  the  business  of  the 
mortgage  had  notice  of  the  Plaintiffs'  interest,  as  the  solicitor  of  the 
mortgagor,  in  t^e  very  transaction  in  which  be  (the  mortgagee)  §d 
employed  him. 


This  Court  doth  declaro,  that,  voder  the  agreement  of  the  18th  •f  Noveipber, 
1881,  the  PlHiDliff,  jR.  Fuller ^  at  iQirivor  of  the  Plabtiff  R.  F^  finee  deceased, 
ii  entitled  to  a  lien  on  the  undivided  moiety  of  the  manor,  &c ,  mentioned  and  com* 
prised  in  the  agreement  of  the  15Ui  of  Noyember,  1831,  for  each  principal  aam, 
not  exceeding  2000/.,  aa,  on  the  18th  day  of  Norember,  1881,  waa  dae  from  Sir  J, 
J,  Dillon,  deceaaed,  to  P.  M,  Chulym  on  the  &c.,  togethor  with  interest  thereon  at 
6  per  cent  per  annnm,  as  a  aeenrity  for  the  amount  dne  to  the  aaid  R.  Fuller ,  as 
each  sorvivor,  for  principal  and  interest  under  and  by  Tiitue  of  the  said  indenture  of 
the  1st  of  March,  1832  ;  and  the  Defendants  {^e  aatigmu  of  Chitiy)  admitting  that 
the  amount  doe  to  the  Plaintiff  exceeds  what  wUl  be  found  dne  for  principal  and  interest 
on  taking  the  acconnt  hereinafter  directed.  This  Conrt  doth  order  and  decree,  that 
it  be  referred  to  the  Master  in  &c.  to  take  an  account  of  what  is  due  for  principal, 
not  exceeding  2000/.,  and  interest  thaipoo,  on  the  security  of  the  said  agreement  of 
the  18th  of  November,  1881,  and,  for  that  purpose,  the  said  Master  is  to  aaceruip 
what  waa  the  balance  or  sum- of  money  due  and  owing  from  the  saki  Sir  J  J.  DU" 
Ion  to  the  aaid  P.  M.  Chiity,  in  respect  of  the  dealings  and  transactions  in  the  plead- 
ings mentk)oed,  &c.,  at  the  time  and  date  of  aigning  the  said  agreement  of  the  18th  of 
l^ovember,  1881.  And  thff  sakl  master  m  to  compote  interest  on  such  balance  or  sum, 
in  case  the  same  shall  not  exceed  2000/.;  but,  if  the  same  shall  exceed  2000/.,  fhen 
on  the  sum  of  2000/.,  part  thereof,  at  the  rate  of  6  per  cent  per  annum,  from  the  18th 
day  of  November,  ISSl.  And  for  the  better,  &c  All  just  allowances.  Reserve  fur- 
ther directions  and  costs. 

R«.  lib.  1842.  A.  fo.  881. 

Vol.  n.  46 
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[  MOS  ]  •  BowEK  V.  Cooper. 

1842  :  22,  26  &  27tb  April,  and  8rd  Maj.— 1843  :  27th  January,  &  16th  Mnrch. 
An  agreement  to  sell  land,  not  expressing  what  interest  in  it,— is  constrncd  to  mean 

the  whole  of  the  interest  of  the  vendor  in  the  land.  * 

An  agreement  to  pun  base  land  for  an  annnit^  for  life  of  the  vendor,  to  he  a  charge 

on  the  land,  and  to  be  paid  quarterly,  entitles  the  vendor,  not  onlj  to  the  scruriiy 

of  the  charge,  but  to  the  covenant  of  the  pnrchawr  for  the  pnynum  of  the  annuity. 
The  Court  may  not  perhaps  enforce  the  specific  performance  of  a  contract  for  the 

sale  of  an  estate,  where  the  consideration  is  uncertain  (as  a  life  anriutiy),  if  such 

consideration  be  greatly  inadequate ;  bni  «  difiercoce  of  seven  or  eight  per  cent 

is  not  such  inadequacy. 
Separation  of  the  costs  occasioned  by  a  defence,  founded  on  a  statement  of  fact,  dis* 

proved  by  the  evidence. 

The  bill  was  brought  for  the  specific  performance  of  the  following 
agreement : — "  Memorandum  of  an  agreement  made  this  22nd  day 
of  January,  1841,  between  Iteuben  Cooper^  of  Sintonj  of  the  one 
part,  and  Charles  Bowery  of  High  Cliffy  both  in  the  parish  of 
Christchurchj  in  the  county  of  Southawfton^  of  the  other  part. 
The  said  M.  Cooler  hereby  agrees  to  sell  to  the  said  Charles  Bote- 
er  the  following : — ^A  certain  cottage  and  land  recently  purchased 
by  the  said  R,  Cooper  of  J.  Lane;  two  cottages  and  land  pur- 
chased of  W.  Lane  ;  both  in  Ifce  parish  of  ChriUchurch^ — the  cot- 
tage and  garden  purchased  by  the  said  R.  Cooper  of  T,  Burt^  in 
the  parish  of  Milton^  in  the  sidd  county,  which  premises  were  lately 
in  the  respective  occupations  of  J.  Davy,  the  said  R.  Cooper*  T. 
Cratchley,  and  W.  Church,  and  one  of  the  said  cottages  purchased 
of  W,  Lane,  being  now  or  lately  void, — ^together  with  the  crop  in 
the  ground  thereof,  for  an  annuity  of  SOZ.,  payable  during  the  life 
of  the  said  R.  Cooper  ;  and  the  said  C.  Bower  hereby  agrees  to 
purchase  the  said  prem'ises  for  the  annuity :  and  it  is  hereby  agreed 
that  the  eaid  annuity  shall  be  charged  on  the  said  premises  by  an 
instrument  giving  the  said  R.  Cooper  power,  upon  nonpayment  of 
the  same,  to  sell  such  premises  for  the  purpose  of  raising  the  ar- 
rears thereof;  and  it  is  futher  agreed  that  the  said  annuity  shall  be 
payable  quarterly  from  the  5th  day  of  Januaiy,  and  that  the  first 
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payment  thereof  shall  be  made  in  advance,  and  that  the  said  C 
Bower  shall  be  entitled  to  the  possession  and  rents  and 
profits  of  the  same  premises  from  the  said  *5th  day  of  [  409*  ] 
January,  and  that  all  expenses  incurred  in  or  about  the 
said  sale  shall  be  borne  by  the  said  C.  Bower ^  and  that  the  deeds 
of  the  said  premises  shall  be  deposited  with  M.  Brail  of  Christ- 
church,  solicitor,  on  behalf  of  both  parties. — (Signed)  Reuhen  Coop- 
CTj  Charles  Bowers  The  first  quarterly  payment  of  the  annuity 
was  made  in  advance  on  the  execution  of  agreement. 

The  performance  was  resisted  on  four  grounds, — ^First,  on  the  al- 
legation, that  the  Defendant  was  in  a  state  of  intoxication  at  the 
time  of  making  and  executing  the  agreement,  and  that  the  Plaintiff 
took  ad?antage  of  his  incapacity  :  Coles  v.  Trecothick  (a),  Light- 
foot  V.  Htron  (i).  Story ^  Com*  Equity  Jurisp.  p.  194,  ss.  232, 
233.  Secondly,  that  the  agreement  was  uncertain,  inasmuch  as  it 
did  not  express  what  interest  in  the  premises  it  was  intended  should 
pass  to  the  Plaintiff:  Western"^.  Rasstll  (e).  Thirdly,  that,  by 
the  agreement,  no  provision  was  made  for  any  covenant  or  security 
to  be  given  for  the  payment  of  the  annuity  to  the  Defendant  beyond 
the  security  of  the  premises ;  and  that  a  court  of  equity  would  not 
enforce  an  agreement  involving  such  an  inequality  and  hardship : 
Remington  v.  DevcraJl  (d^.  And,  lasUy,  that  the  consideration 
for  the  purchase,  assuming  the  subject  to  be  the  fee-simple  of  the 
premises,  was  inadequate,  which,  with  respect  to  a  contract  founded 
on  a  consideration  necessarily,  uncertidn  in  its  amount,  was  a  ground 
for  refusing  specific  perfoimance:  1  Sug.  Vend.  ^  Pur.^  p.  440, 
10th  ed.,  citing  Pope  v.  Boots  («),  Mortimer  v.  Capper(J^^  and 
Jaekon  v.  Lever  (jf). 

*Mr  Sharpe  and  Mr.  Ltwin  for  the  Plaintiff;  and    [  MIO  ] 
Mr.  Anderdon  and  Mr.  JameSy  for  the  Defendant. 


Thb  yiCBX!HANOEiiLO&  held,  that  the  agreement  must  be  con- 

(a)  S  Yai.  S84.  (6)  8  Y.  ft  CoU.  SSS. 

(e)  8  V,  ft  B.  iS7.  id)  %  Anftr.  560. 

(«)  1  Bro.  P.  C.  870,  Tom.  sd.  (/)  1  Bio.  C.  a  186. 

{g)  8  Bro.  C.  C.  SOi. 
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strued  as  referring  to  and  importing  tbe  whole  of  the  Defendant's 
interest  in  the  premises ; — that,  under  tbe  agreement,  the  Defen- 
dant was  entitled,  not  only  that  the  annuity  shonld  stand  as  a 
charge  upon  the  premises,  but  also  to  the  personal  covenant  of  the 
Plaintiff  for  its  payment ;  and  that  the  Defendant  had  failed  in 
proving  any  incapacity  on  his  part  to  enter  into  the  contract :  none 
of  the  first  three  grounds  relied  upon  by  the  Defendant,  therefore, 
constituted  any  defence  ;  and  the  Plaintiff  must  be  declared  to  be 
entitled  to  the  costs  occasioned  by  the  defence,  founded  on  the  alleg- 
ed incapacity,  which  had  failed ;  Wright  v.  Howard  (a),  Begp  v. 
CoUbrooke  (6),  Watts  v.  Manning  (c),  Mounsey  v.  Bumham  (d)  ; 
klthough  the  separation  of  the  costs  was  not  to  be  adopted  in  prac- 
tice tipon  light  grounds,  nor  unless  the  respective  costs  applied  to 
distinct  cases,  and  were  considerable,  with  reference  to  the  whole 
Evidence  given  in  the  cause. 

On  the  fourth  ground, — the  inadequacy  of  the  price, — ^after  ad- 
verting to  the  effect  which  the  Court  formerly  gave  to  evidence  of 
inadequacy  of  price  in  contracts  generally,  independently  of  unce^ 
tainty  of  consideration  ;  Underwood  v.  Eiihcoz  (e),  Day  v.  New- 

^^^^  (/)i  young  V.  Clark  (cj)  ;  and  also  adverting  to  the 
[  *411  ]  fact,  that,  in  all  the  cases  cited  as  authorities  with  *refer- 

ence  to  the  inadequacy  of  the  amount  of  a  life  annuity  as 
Ik  consideration,  the  life  had  dropped  before  the  bill  was  filed, — and 
that  all  these  cases  had  been  decided  before  tbe  modem  rule,  of 
treating  inadequacy  of  price  in  contracts  for  the  purchase  of  inter- 
ests in  possession  as  nothing  more  than  an  ingredient  in  evidence, 
was  perfectly  established,  Lowther  v.  Lowiher  (K)  ; — the  Vice- 
Chancellor  said  that  there  did  not  appear,  upon  the  evidence,  to  be 
in  ftct  aty  inadequacy  of  price  ;  but  if  the  Defendant  required  it, 
he  would  direct  a  reference  on  that  question.  Parken  y.  YFUdy 
(i),  Mortimer  v.  Capper. 

(a)  1  Sim.  A  St  S06.  '  (()  1  Atk.  S96. 
(c)  1  Sim.  &  St.  421.  {d)  I  Hara,  St. 

{«)  1  Vm.  S79.  ( /)  1  Cte,  77. 

(g)  Pi«e.  in  Gha.  SSB.  t'^)<T?«1EL  SM. 
(t7 18  Yh§.  loa. 
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THif  Coart  doth  order  and  decree,  that  it  he  referred  to  the  Master  to  inqaire  and 
state  to  the  Coort  what  was  the  valoe  to  sell  of  the  propertj  in  the  contract,  dated 
the  22nd  day  of  Jannarj,  1841,  in  the  &c.,  and  therein  described  as  &c.,  at  the  date 
of  (be  said  contract,  and  what  was  the  velne  of  an  anuaity  of  SOl.  per  annnm  on  the 
nfc  of  a  party  of  the  age  of  the  Defendant  at  the  same  tloie^  and  tor  the  better  &c. 
And  this  Court  doth  declare,  that  the  Plaintiff  is  entitled  to  so  much  of  the  coste  of 
this  suit  as  were  occasioned  by  the  defence  set  up  by  the  said  Defendant,  that  he  was 
intoxicated  at  the  time  of  making  the  said  contract.  Reserve  the  consideration  of 
all  fortber  directions,  and  of  the  payment  of  the  costs  aboTe  mentioned,  and  all  the 
other  oosto  of  this  suit.    Liberty  to  apply. 


The  Master  found  that  the  value  to  sell  of  the  premises  and  crop, 
at  the  date  of  the  contract,  was  302Z.  IO9. ;  and  that  the  value 
at  the  same  time  of  an  annuity  of  302.  per  annum,  on  the  life  of  a 
party  of  the  age  of  the  Defendant,  was  2782. 18».  2d. 

Decree  for  specific  performance,  with  costs. 


aUiM^«A-^a^_i^^__^.^k_^k^^^^i^^^^W 


1843:  March  16th. 

A  party  is  entitled  to  a  writ  of  amatanee,  under  the  Idfh  Order  of  Augnst,  1841,  to 
enforce  obedience  to  a  dedTee,  although  the  memorandnm,  in  the  form  prescribed 
by  the  12th  Order  of  Angnst,  1841,  endorsed  npon  the  copy  of  the  decree  served, 
intimated  that  the  party  neglecting  to  obey  It  would  be  liable  to  process  by  atlaeh' 
menf ,  urjiant'ixl'armMy  or  BOjuettration. 

*Mr.  Lewin  moved,  under  Order  XIII,  of  August,  [  *412  ] 
1841,  for  a  writof  assistaiioe,  upon  an  affidavit  of  service 
of  a  copy  df  the  decree  upon  Mie  Defendant,  ordering  him,  within  a 
fortnight,  to  deliver  possession  of  \he  premises  to  the  Plaintiff,  and 
•deliver  up  the  title-deeds  to  J.  DruiUj^^-saxi  that  a  memorandum 
w«  endmseed  <m  such  copy,  in  the  form  prMcribed  by  Order  XII, 
of  August,  1841  (a) ;  and  that  such  possession  and  delivery  bad 
been  demanded  and  refused. 

(a)  **  If  yon,  the  vithin^named  A  B.,  neglect  to  obey  this  order  lor^  decree]  by 
the  iloie  tiierein  limited,  jen  will  be  liable  to  be  arrssted  uider  a  writ  of  attachment 
■iwned  ont  of  the  High  Coort  of  Chancery,  or  by  the  ser|eant«at-anns  attending  the 
same  Coort,  and  also  be  liable  to  haTO  yonr  estate  sequestered  for  the  purpose  of 
compelling  you  to  obey  the  same  order  [or^  decree] .**  Bee  BeaTaii*s  Ord.  Can.,  p. 
1«7. 
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The  order  had  not  been  drawn  op  as  of  course,  from  a  doubt 
which  was  enterfained,  whether,  after  serving  the  decree,  accom- 
panied with  the  form  of  memorandum  given  in  Order  XII,  the 
Plaintiflf  bad  not  elected  to  proceed  by  the  remedies  mentioned  in 
that  memorandum,  and  precluded  himself  frcm  obtaining  the  writ  of 
assistance,  at  least  until  the  Court  had  made  a  previous  order  as  a 
distinct  foundation  for  it. 


The  Vice  Chancellor  ordered  that  the  writ  of  assistance  should 
issue. 


[  MIS  ]  •Gaunt  v.  Taylor. 

1S48  :  S4th,  SSth,  and  28th  Feb. 

Adminis.ration  of  an  estate,  where  a  creditor  had  obtci/iCd  jadgment  upon  a  plea  of 
plcne  administravit  by  two  of  the  exccntors,  and  a  confession  of  assets  to  a  certain 
amount  by  another  executor, — snch  assets  consisting  of  money  in  the  hands  of 
baolLcrs  not  reached  by  the  ezecution,^which  the  two  executors  prevented  from 
being  paid  upon  the  cheque  of  the  third  executor  to  the  judgment  creditor,  and 
which  was  afterwards  paid  into  Court. 

An  executor,  who,  in  an  action  at  law  by  a  creditor  of  the  testator,  has  pleaded  ac> 
cording  to  the  truth  of  the  case,  is,  when  the  assets  are  taken  from  hin,  and  ad- 
ministrated in  equity,  entitled  to  the  protection  of  the  Coi^t  against  any  personal 
liability  in  respect  of  snch  plea  I 

Notwithstanding  an  order  on  further  directions  in  a  creditor's  suit,  that  the  costs  of 
all  parties  should  be  taxed  as  between  solicitor  and  client,  and  paid  out  of  a  fund 
in  Court,— the  fund  preying  insufficient  to  pay  all  the  costs, — Uie  Court  ordered 
the  costs  of  the  executors  to  be  paid  in  the  first  place. 

J.  Taylor,  the  testatori  married  Mannahj  the  widow  of  B. 
Stringer  J  and  borrowed  of  Waterhou$ej  SoUj  and  Cooper  ^  the 
executors  of  Stringer ,  the  sum  of  1,2002.  Taylor^  who  was  not  a 
trader,  died  in  January,  1830,  indebted  in  that  sum,  and  also 
indebted  to  other  persons ;  and  entitled  to  some  real  estate,  subjected 
by  his  will  to  the  payment  of  his  debts,  and  to  other  real  estate 
which  did  not  pass  by  his  will.    He  appointed  Hannah^  his  widow, 
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Tottie  and  Shaw^  bis  executrix  and  executors.  In  Juhp,  1830, 
Waterliouatj  Heltj  and  Cooper^  brought  their  action  in  the  Common 
Pleas  against  ihe  executrix  and  executors  of  Taylor^  for  recovery . 
of  the  1,200/.  and  interest;  to  whicn  the  executrix  and  executors 
of  Taylor  pleaded  plene  adtuinistravit.  In  the  same  month  of  June, 
the  PlaintiflT  in  his  suit,  a  creditor  of  the  testator  Taylor^  filed  his 
bill  on  behalf  of  himself  and  the  ether  unsaiufied  creditors,  for  the 
administration  of  the  estate.  Hannah  Taylor^  the  executrix,  iivith- 
drew  her  plea  of  plene  administ.  avit  to  the  action  bj  the  executors 
of  Stringer  (a),  and  iQ.^tead  thereof  pleaded  plene  administravit 
prseter  the  sum  of  3832.  6«.  Id.  (part  of  the  testator's  assets,  which 
the  executrix  and  executors  had  received  and  deposited  in  their 
joint  names  in  the  bank  of  Messrs.  Brovm  ^  Co.  at 
Leeds')^  and  *goods  and  chattels  of  the  value  of  4811.  [  *414  ] 
18«.  6(f.  (being  the  furniture  and  effects  in  the  testator's 
bouse),  making  together  8652.  Os.  1(2.  Waterhouse^  Holt^  and 
Cooper  then  entered  a  nolle  prosequi  on  the  plea  of  the  executors 
IS^ttie  and  Shaw^  wi^h  payment  of  assets  in  future  as  against  them; 
and  an  interlocutory  judgment  was  signed  sgainst  Hannah  Taylor^ 
the  executrix,  for  the  assets  confessed,  with  an  award  of  a  writ  of 
inquiry  to  assess  the  damages.  The  writ  of  inquiry  was  exe- 
cuted on  the  2nd  of  November,  1880,  and  the  damages  (the  debt 
and  interest)  were  assessed  at  1,249/.  with  812.  13«.  costs,  and  final 
judgment  was  signed  on  the  11th  of  November,  upon  which  execu- 
tion issued  to  levy  865/.  Os.  IdF.,  part  of  the  said  damages  and  costs, 
of  the  goods  and  chattels  of  the  testator,  acknowledged  by  Hannah 
Tayhr  to  be  in  her  hands.  Under  this  execution  the  sheriff*  seized 
and  sold  the  furniture  and  effects,  and  paid  the  sum  produced  by  the 
sale,  amounting  after  deducting  the  expenses  to  400/.  9«.  5(i.,  to 
Waterhou^ey  Holt^  and  Cooper^  in  part  satisfaction  of  the  ju(]gm<'nt. 
Wattrhou%e^  HoU^  and  Cooper  applied  to  Hannah  Taylor  for  fiay- 
meut  of  the  383/.  6«.  Tc/.,  and  she  gave  them  a  cheque  on  Messrs. 

(a)  The  cxecotrix  also  severed  in  her  defence  in  this  suit,  having  a  different  inte- 
rest from  her  co-ezccaiors  ;  and  it  whs  held  tn  be  a  case  in  which  two  sets  of  costs 
shoald  be  allowed.    Sea  Gaunt  v.  Tajflor,  2  Beav.  S46. 
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Brown  ^  Co.,  dated  the  15th  of  November,  1830,  for  H80I.  The 
bankers,  however,  refused  pajmeot,  allegiog  tbaA  thej  ha4  receivoi 
notice  from  Shatc^  one  of  the  executors,  not  to  part  with  the  monej. 
Under  an  order  of  the  8th  of  Febmarj,  the  883<.  69.  Id,  was  paid 
into  court,  in  the  cause.  The  decree  was  made*in  June,  1881,  and 
the  usual  acoounts  were  directed.  The  Master,  in  taking  the  aoeonut 
of  the  debt  due'to  the  executors  of  Stringer^  flowed  interest  op 
the  principal  sum  of  1,2002.  from  the  time  of  the  Assessment  of 
damages  until  the  time  of  the  levy  under  the  execution,  and  on  th^ 
balance  of  such  principal  sum,,  after  deducting  the  sum  levied,  from 
the  time  of  the  levy  to  the  date  of  his  report.  £xcep- 
[  *415  ]  tions  to  the  report  in  respect  of  such  ^aUowance  of  in- 
terest were  taken  and  allowed  (a) ;  and  tbo  lU^QQwt 
reported  to  be  due  was  reduced  to  880Z.  S«.  Id. 

In  December,  1840,  by  an  order  made  00  farther  direoijoq^,  an^ 
on  the  petition  of  Waterhouie  and  Cooper^  (^HoU  being  de^d),  it 
was  ordered  that,— there  being  a  deficient  fund  for  the  payment  of 
the  creditors  of  the  testator  in  full, — the  Master  should  tax  the  coste 
of  the  Plaintiff  as  between  solicitor  and  client,  and  any  costs,  char* 
ges,  and  expences  he  had  incurred,  not  being  costs  in  the  paoae,— * 
and  tax  the  costs  of  the  Defendant  JamtM  Taylor  the  heir-at  law/-**- 
and  tax  the  costs  of  the  Defendant  Hannah  Taylor^  as  between  solic* 
Hor  and  client,  and  her  costs,  charges,  and  expenses,  not  being  cos^ 
in  the  cause, — ^and  tax  ihe  costs  of  the  Defendants  Tottie  and  Shaw^ 
as  between  solicitor  and  client,  and  their  coats,  charges,  and  expenc^, 
not  being  costs  in  the  cause.  And,  without  prejudice  to  any  que^ 
tion  as  to  the  ultimate  appropriation  thereof,  an  inquiry  was  directed 
of  how  much  of  27322.  6».  lldl.  Consols,  standing  to  the  credit  of 
the  cause,  was  purchased  with  the  383/.  69.  7d.  paid  into  Court 
by  the  executrix  and  executors,  and  what  interests  had  arisen 
therefrom ;  and  so  much  of  the  fund  as  was  so  purchased  and 
accumulated  was  ordered  to  be  carried  over  to  a  ^'  special  ac- 
count ;  "  and  an  inquiry  was  also  directed  of  how  much  of  the 

(a)  See  the  report  of  Gaunt  t.  Taylor,  8  MyL  (k  E.  SOS,  on  the  ^nestipn  of  th9 
right  of  the  creditors  in  the  Maiter's  c^Rce  to  interest  on  th^  debt  in  reepfict  of  wM^ 
th^  had  ieco?tted  at  law  piindpal  and  interest. 
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27322.  68.  lid.  Consols  arose  from  legal  assetSj  of  the  testator, 
and  so  much  as  should  be  found  to  have  arisen  was  ordered  to  be 
carried  over  to  the  same  '*  special  account."  And  the  residue  of 
consols  was  ordered  to  be  applied  in  payment  of  the  costs, 
and  costs,  charges,  and  expences  before  ordered  •to  be  tax-  [  416  ] 
ed.  And  it  was  ordered  that  a  case  should  be  sent  to  the 
Common  Pleas,  for  the  opinion  of  the  judges  of  that  Court,  on  the 
following  questions :  first,  whether  it  was  necessary  to  docket  the 
judgment  recovered  by  H.  Holt,  W.  Waterhouaey  and  W.  Cooper , 
against  the*  Defendants  Hannah  Taylor j  T.  TT.  Tottie,  and  J.  H. 
ShaWj  as  executors  of  J.  Taylor  deceased,  in  order  to  give  prefer- 
ence against  the  executors  in  the  administration  of  the  testator's  es- 
tate, in  pursuance  of  the  4th  and  5th  W.  &  M.  cap.  20 ;  and  if  the 
judges  of  the  said  Court  should  be  of  opinion  that  it  was  necessary 
to  docket  such  judgment,  then,  secondly,  whether  such  judgment 
was  duly  docketed. 

In  Michaelmas  Term,  1841,  the  judges  of  the  Common  Pleas  ce^ 
tified  that  it  was  not  necessary  that  the  judgment  should  have  been 
docketed  to  give  priority  to  the  judgment  creditor  (a). 

The  Master,  by  his  separate  report,  in  April,  1842,  found  that  a 
part  of  the  fund,  consisting  of  1 972. 12«.  8(2.  Consols,  and  1562. 149. 
Zd.  interest  thereon,  was  produced  by  the  3832.  68.  7(2. ;  and  that 
18122.  15^.  2d,  Consols,  arose  from  legal  assets  of  the  testator. 
And  by  his  general  report^  in  July  following,  he  certified  that  he 
had  taxed  the  costs,  charges,  and  expences  of  the  Plaintiff  at  the 
sum  of  13672.  11«.  M.—oi  J.  Taylor j  the  hei^at-law,  at  1272.  6*. 
9c2., — of  the  executrix  Hannah  Taylor,  (deducting  sums  due  from 
her),  at  9712. 138. 6c2.,— of  the  executors  Totde  and  Shaw^  at  5522. 
188.  9c2. ;  making  in  the  whole  2,9972.  I65.  8i. 

*At  the  time  the  cause  came  on  for  further  directions,  [  *417  ] 
15972.  28.  2(2.  Consols,  and  452.  12s.  lOd.  cash,  were 

(a)  See  the  k«port  of  the  argument  before,  and  certificate  of  the  jndges  of  the 
Common  Pleas,— Gaiiirf  y.  To^,  8  Scott,  New  B.  700,  712.  And  with  reference 
to  the  same  pointy  see  2  &  3  Vict  c.  11,  s.  1  ;  1  &  2  Vict.  c.  110,  s.  19  j  2  WmB. 
Execntors,  804,  ed.  8. 

Vol.  n.  47 
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Standing  to  the  ^*  special  account/'  and  14972.  13«.  M.  Consols, 
and  11 IZ.  1».  1(2.  cash,  to  the  credit  of  the  cause  generally.  Coop- 
eTj  who  had  survived  Waterhou^e  and  JBolt^  the  other  executors  of 
Stringer^  by  his  petition,  prayed  that  the  fund  produced  by  the 
8832.  6«.  7(2.  might  be  paid  to  him,  in  satisfaction  of  the  judgment 
recovered  against  Hannah  Taylor ^  upon  her  confession  as  to  that 
sum. 

Mr.  Anderd(m  and  Mr.  E.  Montagu^  for  the  Plaintiff,  contended, 
that  he  was  entitled  to  be  piud  his  costs  out  of  the  entire  fund  be- 
fore specialty  creditors,  whether  of  the  testator  or  of  the  executors ; 
Larkin$  v.  Paxton  (a),  Barker  v.  Wardle  (6)  ;  and  that  this  right 
was  not  affected  by  the  proceedings  which  had  taken  place  at  law. 
The  creditors,  who  had  obtained  judgment,  had  received  all  that 
the  execution  could  give  them ;  and  the  Court  did  not  aid  them 
further.  If  they  had  acquired  any  right  personally  against  the  ex* 
ecutrix,  in  consequence  of  the  form  of  her  plea  at  law,  that  was  a 
circumstance  with  which  the  Court  would  not  interfere :  Kent  v. 
Pickering  (^c)j  Buries  y.  PoppleweU  (d).  The  Court  was  conclud- 
ed by  the  order  on  further  directions,  in  December,  1840,  with  re- 
gard to  the  application  of  the  fund  not  carried  to  the  special  account, 
and  was  bound  to  distribute  it  in  payment  of  the  costs  of  all  parties 
rateably :  Swale  v.  Milner  (0- 

Mr.  Spenee  and  Mr.  Parker j  for  the  executors,  Tottie 
[  *418  ]  and  Shaw^  argued,  that  the  creditors,  who  ^recovered 
judgment,  and  obtained  the  cheque  from  the  executrix, 
of  which  the  executors  had  prevented  the  payment,  did  not  thereby 
acquire  any  right  to  the  money  in  the  hands  of  the  bankers  as  against 
the  two  executors  and  the  general  creditors ;  and  that  the  costa  of 
the  executors  must  first  be  pud. 

Mr.  RoupeU  and  Mr.  JSlderton,  for  Hannah  Taylor ^  the  execu- 
trix, contended,  that  she  was  justified  in  pleading  as  she  bad  done, 

(a)  S  MyL  &  K.  SSa  (6)  If  SIS.  (c)  5  Sim.  66% 

(i{)  lO&m.  ASSi  (•)  d  Sim.  67a. 
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and  in  endeavoariog  to  pay  the  judgment  creditor ;  and  that  the 
coBts  of  the  executrix  and  executors  were  now  the  first  charge. 

Mr.  Kenyan  Parker  and  Mr.  Shee^  for  the  petitioner  Cooper ,  con- 
tended, that  the  effect  of  the  jadgment,  as  now  determined  by  the 
certificate  from  the  Common  Pleas,  wa3  to  give  the  creditor  a  prior 
right  to  the  monies  which  the  executrix  had  confessed ;  and  that 
they  were  thereby  taken  out  of  the  reach  of  the  Court  for  the  pur- 
poses of  administration. 

Mr.  Shebbearej  for  the  heir-at-law. 


Yige-Chanobllob,  after  stating  the  facts,  and  disposing  of  the 
costs  of  a  motion  in  the  cause,  which  had  been  a  subject  of  discus- 
sion : — 

With  regard  to  the  claim  of  the  judgment  creditor  to  the  sum  of 
8832.  6«.  7(2.  in  the  banker's  hands,  it  is  now  settled  that  money  in 
the  hands  of  a  banker  is  not  in  the  nature  of  a  chattel  deposited  with 
a  third  party,  but  is  merely  a  simple  contract  debt ;  it  is  a  mere 
debt  owing  to  the  executors :  the  judgment  creditor  had  no  means 
of  reaching  it  at  law,  unless  he  acquired  the  power  of  doing  so  by 
means  of  the  cheque,  which  he  obtained  from  the  execu- 
trix. The  cheque  was  subject  *to  be  countermanded  be-  [  *419  ] 
fore  payment, — and  it  was  in  fact  countermanded  by  the 
other  two  executors ;  and  the  money  was  paid  mto  Court.  The 
payment  into  Court  does  not  affect  the  right  of  any  party :  it  is  only 
secured  for  the  party  who  shall  be  found  entitled  to  it  when  all  the 
facts  are  brought  before  the  Court.  Now,  the  case  of  Lepard  v. 
Vernon  (a),  and  other  cases,  shew  that,  although  this  Court  does 
not  deprive  the  creditor  of  any  legal  advantage  which  he  has  acquir- 
ed, yet,  if,  without  its  asostance,  he  cannot  obtain  payment  even 
out  of  legal  assets,  in  priority  to  other  creditors,  the  Court  does  not 
^ve  him  assistance  to  enable  him  to  obtam  that  advantage. 

In  this  case,  I  have  to  consider  the  effect  of  any  order  which  I 
ought  make  for  the  distribution  of  the  produce  of  this  particular 

<a)  2  V.  «t  B.  61. 
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fund^  either  in  payment  of  costs  or  otherwise,  with  reference  to  the 
position  in  which  Hannah  Taglor  may  be  placed,  in  consequence 
of  the  proceedings  at  law.  Hannah  Tayhr^  by  her  plea  at  law, 
acknowledged  the  possession  of  this  sum  of  388{.  6».  7<2. ;  and, 
upon  that  confession,  the  judgment  against  her  proceeded :  the  ex- 
ecution did  not  give  the  judgment  creditor  possession  of  the  money, 
and  the  Court  has  since  taken  it  out  of  the  executors.  What  the 
personal  liability  of  an  executor  may  be,  where  he  has  pleaded  a 
false  plea  at  law, — or  what  degree  of  protection  he  may  be  in  that 
case  entitled  to  in  this  Court, — ^I  am  not  now  called  upon  to  decide. 
That  is  not  the  present  case.  The  plea  of  the  executrix  was  in 
accordance  with  the  trath  of  the  case;  and  it  is  impossible  I  can 
say,  as  an  abstract  proposition,  that  the  executrix,  who 
[  *420  ]  frames  her  plea  at  law  according  *to  the  truth,  has  done 
wrong, — or  that  she  is  not  entitled,  in  this  Court,  where 
the  estate  ultimately  comes  to  be  administered,  to  all  the  protection 
which  the  Court  can  give  her  against  any  consequences  resulting 
from  the  interference  of  this  Court  and  the  nature  of  the  plea  at 
law.  If  the  effect  of  the  judgment  was  to  charge  the  executrix  to 
the  extent  of  her  acknowledgment,  and  immediately  to  give  the 
creditor  a  right  at  law  to  recover  these  funds, — the  executrix  is 
entitled  to  be  indemnified  by  means  of  such  an  application  o£  the 
fund  as  will  give  the  creditor  the  benefit  of  his  legal  right,  and  so 
protect  her  from  any  personal  liability  under  which  she  might  be 
placed  by '  the  judgment  against  her  ;  I  think  the  proper  course  in 
this  case  will  be  to  retain  this  portion  of  the  fund  until  the  creditor 
shall  liave  had  ah  opportunity  of  taking  such  proceedings  at  law  aa 
he  may  think  proper,  in  order  to  establish  his  title  to  it. 

t  have  felt  much  difficulty  in  disposing  of  the  question  of  costs 
in  this  case.  The  order  made  on  further  directions^  in  December, 
1840,  directed  the  costs,  charges,  and  expenses,  ordered  to  be  taxed, 
to  be  paid  but  of  the  residue  of  the  fund  in  Court,  after  carrying 
over  part  to  the  special  account.  In  the  case  of  Swale  v.  Milner 
(a),  the  Court  conadered  itself  to  be  bound  by  a  similar  order  to 

(a)  «  Sim,  572. 
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apply  the  fond  in  payment  of  the  costs  rateably,  where  it  proved  to  be 
insufficient  to  pay  the  whole  of  the  costs  in  full,  although  the  ordi- 
nary rule  of  the.  Court  gave  to  some  of  parties  a  priority  over  the 
others  in  respect  of  costs.  The  order  of  payment  which  I  directed 
in  the  case  of  Tipping  v.  Power  (li)^  was  merely  following  the  old 
rule  of  the  Court.  And,  if  that  is  the  order  in  which 
the  parties  are  ^entitled  to  the  payment  of  their  costs,  and  [  *421  ] 
yet  the  Court  is  to  be  bound  to  apply  the  fund  rateably, 
in  consequence  of  the  language  of  the  prior  direction,  it  follows  that 
an  effect  is  given  to  that  direction  which  I  cannot  consider  the  Court 
to  have  intended, — for  it  involves  a  disposiUon  of  the  fund  (being 
deficient  to  pay  all)  which  is  not  in  accordance  with  the  rights  cS 
the  parties.  Does  the  order  which  has  been  made  force  upon  me 
the  conclusion  come  to  in  Swale  v.  Milner  f  I  cannot  say  that  I 
think  the  language  of  the  order  so  stringent  as  that  case  supposes. 
If  a  fund  were  ordered  to  be  paid  to  creditors,  and  some  were  cre- 
ditors by  specialty,  and  others  by  simple  contract,  and  the  fund 
proved  to  be  sufficient  to  pay  them  all,  I  eannot  think  the  Court 
would  be  boutid  to  interpret  an  order,  the  language  of  which  is 
plainly  fleziUe,  so  as  to  contravene  a  well-established  and  undisputed 
rule  of  practice.  I  proceed  upon  the  ground  that  the  order  mere- 
ly amounts  to  a  charge  upon  the  fund  in  favour  of  the  parties  entitled^ 
according  to  their  admitted  rights. 

I  think  the  proper  course  in  this  case  is  to  carfy  the  order  of 
December,  1840,  into  effect,  with  those,  specific  directions  which 
ih» circumstances  now  appeawg  .render;  necessary;  and  that  the 
dircrclion  to  apply  the  fund  in  payment  of  the  costs  nrast  be  executed 
by  making  that  payment  in  the  order  in  which  the  respective  parties 
are  entitled  to  their  costs,  according  to  the  general  rule  of  the  Court. 
I  do  not  in  this  respect  vary  the  order  on  further  directions, — I  only 
^ve  to  it  a  specific  interpretation  consistent  with  the  language  in 
which  it  is  expressed. 

THif  Coart  doth  ofder,  that  MSJ.  4«.  1<I.,  Bank  S  per  cent  Aniwitiei,  put  of 
16C7J.  ti.  2(<.,  like  MumitiMiftuidUnB  in  the  name  ofths  Acooontant-GaQeral,  &i».,  in 

(5)  1  Hare,  412. 


J 
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trost  in  thii  came,  **  the  ipecial  aecooDt/*  together  with  29/.  1«.  6i.  caah, 
[  *422  ]    part  or  the  tam  of  *45l.  12ff.  lOd.  cash  in  tlie  bank  to  tbo  credit  of  thii 

caoae,  the  Mice  account  (the  said  anm  of  29/.  Is.  6d.  being  the  proportion- 
ate part  of  the  dividends  accraed  due  on  the  said  15671.  2f.  2<i.,  Bank  Aonnities,  since 
the  same  were  carried  over  to  the  said  special  account),  be  carried  over  in  the  name 
&c.,  in  trnst  in  this  cause.  And  it  is  ordered,  that  the  dividends  hereafter  to  accrue 
due  on  668/.  18t.  H.,  Hke'anonilies,  resklue  of  the  said  1567/.  2$,2d.^  like  annoities, 
after  such  carrying  over  as  aforesaid,  be  as  the  same  &c  ,  laid  out  in  the  name  &c  ,  in 
the  purchase  of  like  annuities,  in  trust  in  this  cause,  the  like  account,  and  &c.,  subject 
to  the  further  order  of  this  Court  And  thb  Court  doth  declare,  that  the  same  are  to 
remain  until  the  28th  day  of  February,  1844,  to  abide  the  result  of  any  proceedings 
the  petitioner  fV.  Cooper  may  be  advised  to  take,  with  a  view  to  recover  any  claim 
which  he  may  have  against  the  Defendant  Hannah  Taylor  personally  upon  or  by  vir- 
tue of  the  judgment  in  the  petition  mentioned.  And  it  is  ordered,  that  the  Defendant 
Hannah  Taylor  do  give  notice  to  the  Plaintiff  of  all  such  proceedings.  And  it  is  or- 
dered, that  the  Plaintiff  be  at  liberty  to  attend  the  same  and  take  copies  thereof  at  his 
own  expense.  Costs  of  all  parties,  of  the  petition  of  W.  Cooper^  and  also  of  his  for- 
mer petition  not  already  disposed  of  by  the  order  made  thereon,  reserved.  Liberty  to 
apply  on  the  saki  petition,  and  also  with  respect  to  the  saki  568/.  18f.  1^.,  like  annui- 
ties, and  the  accumulations  thereon.  Continue  so  much  of  the  order  of  the  5th  of  De- 
cember, 1840,  as  directs  the  said  Defendants  Hannah  Taylor,  T,  fV.  ToUie,  and  J. 
JET.  Shaw,  to  apply  for  a  return  of  the  probate  doty,  and  as  directs  the  amount  to  be 
reeeived,  when  the  same  shall  be  returned,  to  be*paul  into  the  bank  &c.  And,  not- 
withstanding the  said  order  in  this  eause  of  the  5th  December,  1840,  and  the  Defend- 
ant James  Taylor,  the  heir-at-law,  waiving  any  right  of  priority  he  may  have  as  to 
payment  of  bis  costs  out  of  any  of  the  funds  in  this  cause  arising  from  descended  es- 
tates in  favour  of  the  Defendants,  the  executors,  it  is  ordered,  that  the  1497/.  13t.  9d. 
Bank  8  per  cent.  Annuities,  standing,  &c.,  in  trust  in  this  cause,  and  also  the  said 
998/.  4f .  1^.,  like  annuities,  when  carried  OTor,  in  trust  in  this  cause  as  aforesaid,  b« 
sold  with  &c.  ;  and  out  of  the  money  to  arise  by  the  said  sale  when  so  paid  in  as  afore- 
said, and  out  of  the  sum  of  111/.  Is.  1^  m  &c.,  together  with  any  other  cash,  &&,  to 
the  credit  of  this  eause,  at  the  time  of  the  payment  thereby  directed,  it  is  ordered,  that 
the  sum  of  652/.  13t.  dd.,  the  balance  of  the  coats  of  the  Defendants  T,  W,  Tottie  and 
/.  H.  Shauf,  two  of  the  executors  of  the  said  testator  already  taxed,  be  paid  to  &c.  ; 
and  thereout  also,  it  is  ordered,  that  the  sum  of  971/.  13t.  64,  the  a  mount  of  the  bill  of 
costs  of  the  said  Defendant  Hannah  Taylor ^  the  executrix,  already  taxed,  be  paki  to 

8lc    And  it  is  ordered  that  it  be  referred  to  the  taxing  Master  of  this  Court 
[  *428  ]    to  tax  aH  parties  *their  costs  of  this  snit,  from  the  foot  of  the  last  taxatraa 

thereof,  aa  between  solicitor  and  client,  except  the  costs  of  the  defendant 
Jamet  Taylor^  the  heir-at-law,  which  are  to  be  taxed  aa  between  party  and  party. 
[And  it  u  here  ordered,  that  the  said  taxing  Master  do  look  into  the  bill  of  costs  of  the 
Plaintiff  already  taxed,  and  aseertain  what  was  the  amount  of  the  Plaintiff'a  oosis 
mentMned  and  referred  to  in  and  by  the  said  order  and  motwn  made  in  thia  cause, 
dated  the  2nd  day  of  June,  1881.  And  it  b  ordered,  that  the  said  Master  in  taxing 
the  subsequent  eosts  of  the  defendant  Hannah  Taylor,  the  exeoutrix,  do  deduct  the 
amount  of  the  Plaintiff*s  coats  mentioned  and  referred  to  in  and  by  tbe  said  order,  da- 
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ted  ibe  2od  of  Jane,  18S1,  at  aforeeaidyand  certify  the  total  amoant  after  auch  deduc- 
tion]. And  ont  of  the  residoe  of  the  monies  to  arise  by  the  aforesaid  sales  and  the 
aforesaid  ca»h,  aflur  paying  therenat  the  costs  hereinbefore  directed  (the  aoioont  of 
such  residue,  if  ref|uired,  to  be  verified  by  affidavit),  in  the  Brat  place,  it  is  ordered, 
that  what  the  said  Master  shall  certify  to  be  the  amount  of  the  snbseqoent  costs  of  the 
aaid  Defendant  Hannah  Taylor^  the  execatrix,  afier  deducting  the  Plaintiflfs  costs 
mentioned  and  referred  to  in  and  by  the  said  order  on  motion  of  the  2nd  day  of  June* 
1881,  and  aliio  the  subsequent  costs  of  the  Defendants  T.  fV,  Totiie  and  J.  H,  Shavi^ 
be  paid  ;  and  thereout  also  in  the  next  place,  it  ia  ordered,  that  the  sum  of  112/.  16f 
S(f.,  the  amount  of  the  costs  of  the  Defendant  JamtM  Taylor^  the  heir-at-law  of  the 
said  testator,  already  taxed,  and  what  the  said  Master  shall  certify  to  be  the  fur- 
ther costs  of  the  said  Defendant  Jamtn  Taylor ^  be  paid  ;  and  thereout  in  the  next 
place,  it  is  ordered,  that  theanm  of  1367/.  Us.  6i.,  the  amount  of  the  plaintiff's  costs 
already  taxed,  and  what  the  said  Maater  shall  certify  to  be  the  further  costs  of  the 
PlainiifT,  be  paid  ;  and  if  the  said  monies  and  cash  shall  not  be  sufficient,  aAer  paying 
thereout  the  other  costs  as  aforesaid,  to  pay  the  whole  of  the  said  costs  of  the  Plaintiff, 
it  is  ordered,  that  the  same  be  paid  so  far  as  the  raid  monies  and  cash  will  extend. 
[Payment  to  be  made  to  their  respective  solicitors.]  And  it  appearbg,  and  being  ad- 
mitted, that  the  funda  applicable  in  this  cause  will  be  insufficient  to  make  the  payments 
hereinbefore  directed,  this  Court  doth  not  think  fit  to  make  any  farther  order  ,  but  any 
portiea  are  to  b«  at  liberty  to  apply  to  this  Court  as  there  shall  be  occaaion. 


■  I  ^  I  > 
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1843 :  2l8t,  22nd,  and  26th  Febmary.^llth  and  14th  March. 

Several  bequests  to  a  servant  of  the  tcsutor,  made  in  eight  different  instruments,  held 
to  be  all  cumulative,  notwithstanding  the  gift  to  the  party  by  the  last  codicil  was 
much  larger  than  any  of  the  preceding  gifts  to  him ;  and  the  whole  amount  given 
by  that  codicil  was  ex  Dressed  as  being  given  to  provide  for  the  servants  of  the  testa- 
tor. Where  a  testator  makes  several  gifts  to  a  stranger  by  different  instmmentSt 
the  presumption  is,  that  such  gifts  are  cumulative,  and  the  circnmstance  of  differen- 
ces in  their  character  or  amount,  or  of  a  further  motive  or  reason  assigned  upon 
the  instrument,  tends  to  strengthen  the  presumption  [I] 

Cin-unistancet  in  which  one  testamentary  instrument  ia  held  to  be  in  substitution  for 
or  mere  repetition  of,  another. 

It  ia  no  objection  to  the  hearing  of  a  suit  for  a  pecuniary  legacy  in  which  assets  are 
admitted,  that  a  decreed  for  the  administration  of  the  estate  of  the  testator  hafl« 

[1]  See  Lee  v.  Pain,  4  Hare,  217  ;  Russell  v.  Dickson,  2  Dru.  &  Warren,  133. 
See  Yockney  «.  Hansard,  8  Hare,  620,  in  reference  to  distinct  gifts  o^  different 
amounts  giteo  in  tbo  aame  iattrameata  whether  in  Mch  caaea  the  same  are  camaiative 
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been  made  at  the  rah  of  a  Maidnarj  legatee ;  bat  whether  the  Court  would  direct 
the  accoants  of  the  same  estate  to  be  taken  in  both  aiiita— ^tuerv. 

The  Pliuntiff  entered  the  senice  of  the  late  Marquis  of  Hertford 
(then  Lord  Tarmouih)  in  1822,  and  continued  in  such  service  until 
the  death  of  the  MarquUj  in  1842.  The  bill  soi^ght  a  decree  against 
the  executors  for  payment  of  various  legacies,  amounting  in  the 
whole  to  19,500Z.,  under  the  will,  and  numerous  codicils  made  by 
the  Marquis,  dated  respectively  in  1828, 1827, 1829, 1833, 1885, 
1837,  and  1839.  The  executors  admitted  assets.  The  question 
was,  whether  some  of  these  legacies  expressed  to  be  given  to  the 
Plaintiff  were  not  merely  in  substitution  for  others  which  had  been 
made  in  the  previous  instruments,  or  whether  they  were  all  cu- 
mulative. 

The  several  parts  of  the  will  and  codicils  material  to  the  ques- 
tion are  successively  stated  in  the  judgment. 

A  suit  had  been  instituted  by  the  residuary  legatee  agtunst  the 
executors  for  the  administration  of  the  testator's  estate ;  and,  in  that 
suit,  a  decree  for  admmistration  had  been  made  before  the  institution 
of  this  suit,  of  which  decree  the  Plcdntiff  in  this  suit  had  notice. 

At  the  hearing, 

Mr.  Boupelly  for  the  Plaintiff. 

[  *425  ]  *Sir  C.  Wetherdl,  and  Mr.  FoUeUj  for  the  executors, 
objected  tf>  the  proceeding  with  this  suit,  on  the  ground 
that  the  decree  already  pronounced,  in  the  suit  of  the  residuary 
legatee,  was  in  the  nature  of  a  judgment,  even  for  all  creditors ; 
Paxton  V.  Douglas  (a) ;  and,  if  the  proceeding?  of  a  creditor  in 
another  suit  would  be  stayed,  certainly  legatees  would  not  be  per- 
mitted unnecessarily  to  multiply  suits:  Jackson  v.  Leqf  (&),  Clarke 
V.  JEarl  of  Ormonde  (c),  Beauchamp  v.  Marquis  of  Huntley  (d). 

Mr.  Boupelly  Mr.  Goodeve,  and  Mr.  De  Q-ex,  said  that  the  ob- 
jection, even  if  valid,  was  too  late,— that  it  should  have  been  made 

(a)  S  Yes.  621.  (6)  IJ.  ft  W.  229. 

(c)  Jac.  108.  (d)  Id.  648. 
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hj  motion  before  answer; — ^that  the  rale  as  to  staying  divers  pro*' 
ceedings  had  neyer  been  applied  to  suits  by  legatees  ;-^that,  by  the 
admission  of  assets,  the  Plaintiflf  had  acquired  in  this  suit  a  personal 
remedy  against  the  executors,  and  that  this  suit  was,  therefore, 
more  beneficial  to  him  than  the  other  suit  would  be, — which  was  a 
sufficient  reason  for  not  staying  the  second  proceeding  in  any  case; 
Piel^fard  y.  Bunter  (u).  Even  where  a  creditor  was  proceeding  at 
law,  he  was  allowed  to  go  on  so  far  as  related  to  his  personal  reme- 
dies against  the  executors ;  Kent  y^  Pickering  (i). 


The  YicihChanoellob  said  the  question  before  him  in  this  suit 
was  yery  distinct  from  the  subject  of  the  other  suit.  In  this  suit^ 
there  was  no  account  to  be  directed  of  assets  (c),  the  Court  was 
simply  called  upon  to  determine  the  right  of  the  Plain- 
tiff to  the  legacies  'which  he  claimed  upon  the  construction  [  *426  ] 
of  documents,  and  either  to  decree  payment  as  the  exe- 
cutors, or  dismiss  the  bill,  according  as  the  right  should  happen  to 
be  established  or  should  fail:  Budgen  y.  Sage  (d).  The  cause 
must  proceed. 

Mr.  Raupelly  Mr.  Qoodmje^  and  Mr.  De  GeZy  were  then  heard, 
for  the  Pliuntiff,  on  the  question  of  construction, — and  Sir  (7.  Wetk' 
ereU  and  Mr«  Follettj  for  the  Defendant. 

In  addition  to  the  cases  mentioned  in  the  judgment,  the  following 
cases  were  citeii-'Bidges  y.  Morrison  (e),  Currie  y.  Pt/e  (^),  Wray 
y.  Field(K)y  Maekenrie  y.  Mackenzie  (i^j  BartltU  y.  Qillard  (ki)^ 
Lwdv.  8utcliffe(J),  Fraser  y.  Byng(m)^  Watson  y.  Beed(n)y 
Strong  y.   Ingram  (p)^  Chiy  y.  Sharpe  (jp)^  AUomey- General  y. 

(a)  6  Sim.  189.  (6)  Id.  669. 
(e)  Aeoonnti  of  the  mum  eitate  taken  in  two  different  suits '  Hughes  t.  Eadea,  1 
Uare,  4S9. 

{d)  8  MyL  ft  Cr.  688.  (<)  1  Bro.  C.  €.  889.  (g)  17  Yes.  462. 

(A)  6  Madd.800.  (t)  2  Rnss.  262.  {k)  3  Bnss.  149. 

(l)  2  8im.  278.  (m)  1  Rubs.  &M7L  90.  (f>)  ft  Sioi.  48L 

(«)  643im.  199.  Cf»)  1  MyL 81K. 589. 

Vol.  n.  48 
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Qecrge  (a),  Maehinnm  v.  Peach  (6),  Spkre  t.  8fmih  (c),  JRdhUg 
T.  Rohlqf  (d). 


Vicb-Chanobllor  :— 

The  Plaistiff  claims  to  be  entitled  to  seyeral  legacies  under  the 
ifill  and  seven  codicils  made  by  Lord  Sertfard,  Under  mx  of  these 
instruments,  be  claims  as  a  legatee  named ;  and,  under  the  other 
two,  as  being  one  of  a  class  to  whom  legacies  are  given. 
[  *427  ]  The  ^question  to  which  the  argument  was  directed  was^ 
whether  the  legacy  of  8,000Z.,  given  by  the  Marquis  to 
his  executors  by  the  last  codicil,  was  to  be  in  addition  to,  or  in  sub' 
stitution  for,  the  legacies  given  by  the  previous  instruments ;  and,  to 
determine  this  question,  I  must  first  consider  the  construction  of  the 
previous  instruments  to  which  the  last  is  supposed  to  refer. 

The  first  claim  is  under  a  gift  to  servants,  in  these  words  :^« 
^'  I  give  and  bequeath  to  every  servant,  who  shall  be  living  in  my 
service  at  the  time  of  my  death  (except  such  of  them  as  were  living 
in  my  service  as  Lord  Yarmouth')  ^  clear  of  legacy-duty,  one  whole 
year's  wages  ;  and  to  every  servant  that  shall  be  living  in  my  aerme 
at  the  time  of  my  death,  and  was  also  living  in  my  service  as  Lord 
Tarmavjfh,  clear  of  legacy-duty,  three*  whole  years'  wages  (0*" 
The  testator  divides  his  servants  into  two  classes,  and  apportions  hi9 
bounty  according  to  the  time  of  their  service.  Th^re  is  no  quee** 
tion  that  Suisse  will  take  under  this  gift,  according  to  his  de8a'q|>tioQ 
or  character,  whatever  that  may  be. 

The  next  gift  is,^— ^*  I  give  and  bequeath  all  my  servants  tlhree 
years'  wages  who  have  lived  with  me  three  years,-^to  tytbers,  ^oe 
year's."  This  is  a  gift  to  servants  whose  qualifications  to  take  w91 
differ  materially  from  those  under  the  first  gift.  And,  fiirther  on,  in 
the  same  codicil,  the  testator  removes  all  necessity  for  resorting  to 
any  presumption ;  for,  he  adds,  ^^AU  bequests  made  by  this  codicil 
to  be  in  addition  to  any  bequests  I  may  have  {wevieusly  utde  to 

(a)  a  Sim.  18S.  {b)  SKMn,«sa. 

(e)  1  Bear.  419i  {d)  2  muoi  fli. 

(0  Will,  dated  in  Febnuuy,  1S2& 


GASES  IN  OHANCERT.  ASSt 


1843. — Suisse  v.  Lowtfaer. 


these  legatees ;  and  I  confirm  all  codicib  to  my  will  (the  only  one 
I  have  made  since  my  father's  death)  wheresoever  and  whatsoeyer 
(a)."    By  express  words  therefore,  as  well  as  by  the 
presumption  'of  law  to  which  I  shall  advert,— aSmmw  [  •428  ] 
would  be  entitled  to  take  both  these  legacies. 

The  next  gift  is  this : — ^^  I  give  to  my  valet,  Nieholaa  SiU$s$j  if 
he  be  living  with  me  at  the  time  of  my  death,  10002.,  over  and 
above  any  other  bequest  (i)."  Here  is  a  legacy  differing  b  sub- 
stance from  those  which  went  before.  They  were  to  be  measured 
by  the  wages  and  the  time  of  service, — ^here  it  is  a  ^ft  of  a  certain 
sum  upon  a  condition,  with  an  express  declaration  that  it  shall  be 
additional.    Upon  that  there  can  be  no  question. 

The  next  instrument  is  in  these  words : — ^^  This  is  a  codicil  to 
the  will  of  me,  Franeu  Charles^  Marquis  of  J7€r(/bri,— one  copy 
of  which  is  at  OoutU*9y — the  other  at  Saphinsan^s :  I  give  to 
C.  L.  Straehanj  my  ward,  over  and  above  any  and  every  other 
bequest,  15,0002. :  I  give  to  Nichola$  Svine  similarly  2,0002.: 
both  legacies  to  be  paid  within  three  months  of  my  death  (0«" 
Even  if  there  were  nothing  in  these  words  importing  that  the  legacy 
to  the  Plaintiff  was  to  be  additional,  there  is  nothing  to  exclude  the 
presumption,  thai,  being  of  a  different  amount  from  the  former 
legades,  and  given  by  a  different  instrument,  he  would  take  both. 
But  there  is  nothing  to  which  the  word  *<  rimilarly"  can  be  referred, 
except  the  words  ^^  over  and  above,"  annexed  to  the  previous  legacy 
(pven  to  O.  X.  SHrachan.  In  this  case,  also,  we  find  an  express 
direction  that  the  legacy  shall  be  taken  in  addition  \^  previous 
legacies. 

There  then  comes  the  legaoy  of  8,0002.,  up(»  which  it  is  oon- 
tended  that  a  question  of  substitution  first  arises.    It  is  in  these 
words: — ^^^ This  is  a  codicil;— I  ^ve  these  legacies  in 
addition  to  what  I  have  in  most  "instances  g^ven  to  the  [  *429  ] 
same  persons  by  other  codknlt  and  bequests,  all  of  which 
I  confirm,  as  well  as  the  repealing  codicils  in  some  instaaeee ;  but 


{a)  Third  codicil, dstedF^bmaiy,  18S7. 
(6)  Eighth  oodidl,  dated  October,  18S9. 
(c)  VrarleenlheedfeiltdirtedJttly,  IS8S. 
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this  the  dates  will  regulate ; — to  the  Rright  Hon.  J.  TF.  Crokery 
7,000i.  additiopal ; — to  [name  struck  through] ,  for  medical  attend* 
ance  on  me,  when  I  die,  8,000Z. ; — to  Nic7u>la9  Suiae,  my  valet, 
8,0002."  The  codicil  also  contains  legacies  to  several  other  per 
sons  (a).  Now,  it  was  argued,  on  the  part  of  the  estate,  that  the 
SfiOOL  given  by  this  codicil,  following  the  other  two  codicils  giving 
IjOOOi.  and  2,000Z.,  was,  in  point  of  fact,  a  mere  repetition  of  the 
other  two ;  and  the  argument  was  important  for  this  reason, — that 
the  last  codicil  giving  8,0001.  is  thereby  made  sufficient,  in  point  of 
amount,  to  satisfy  the  preceding  ^fts.  And  if  the  8,000^  is  to  be 
taken  as  a  mere  repetition  of  the  2,0002.  and  1,0002.,  then,  it  was 
said,  the  8,000?.  given  to  Suisse  by  the  last  codicil  would  exceed 
the  amount  of  the  legacies  given  to  him  by  the  prior  instruments. 
If,  on  the  other  hand,  the  8,0002.  was  to  be  taken  as  cumulative, 
then  the  8,0002.  given  by  the  last  codicil  would  not  in  amount  be  a 
satisfaction  of  the  legacies  previously  given. 

The  argument  against  the  cumulative  character  of  the  legacy 
given  by  the  codicil  I  am  now  considering  was  founded,  first,  on  the 
coincidence  in  amount  between  the  two  former  legacies  and  latter ; 
and,  secondly,  on  the  fact,  that  the  other  legacies,  ^ven  to  Mr. 
Croker  and  others  in  the  same  codicil,  have  the  word  ^'additional" 
appended  to  them,  while  in  the  legacy  to  Suisse  that  word  is  not 
used.    Leavmg  out  the  introductory  part  of  the  codicil,  the  question 
would  certunly  arise,  whether  the  effect  of  the  word  ^'  additional " 
annexed  to  some  of  the  gifts,  and  omitted  in  that  to  the 
[  *480  ]    *PImtiff,  would  be  to  leave  his  legacy  as  a  subititution 
for  prior  gifts.    The  cases,  however,  have  expressly  de- 
cided the  point, — that,  where  there  is  nothmg  but  the  circumstance 
of  emitting  such  words,  the  Court  does  not  consider  it  sufficient  to 
control  that  which,  prim&  facie,  is  the  meaning  of  the  bequest. 
Where  the  mere  bounty  of  the  testator  is  the  only  apparent  motive 
for  the  bequest,  and  no  other  is  expressed,  the  rule  is,  that  the  leg- 
atee shall  take  in  addition.    But  I  confess  I  do  not  understand  how 
to  ^ve  to  the  introductory  words  their  plain  meaning,  unless  I  take 

(a)  Twenty-fourth  codicU,  dated  Sfptembor,  1885. 


CASES  m  CHANOEBT. 


481 


1843. — Snisfle'T.  Lowther. 


the  legacy  to  be  expressly  additional.  I  have  no  right  to  strike 
out  the  words,  **  I  give  these  legacies  in  addition  to  what  I  hare  in 
most  instances  given  to  the  same  persons  by  other  codicils/'  in  their 
application  to  the  Plaintiff's  legacy.  It  can  only  be  by  first  assum. 
bg  that  this  legacy  was  not  meant  to  be  cumulatiye,  that  I  can  come 
to  the  conclosion,  that  those  words  were  not  meant  to  apply  to  it. 
I  am  of  opinion,  that  the  Plaintiff  takes  the  80002.  as  a  distinct  leg- 
acy, and  that  he  was,  therefore,  at  the  date  of  this  codicil,  a  legatee 
to  the  extent  of  6000^, — ^a  fact  which  materially  alters  the  amount 
to  which  he  was  entitled  before  and  at  the  time  when  the  last  codicil 
was  made. 

On  the  next  codicil  no  question  arises.  It  is  in  these  words: — 
*^  I  gLYBj  aboYC  all  other  legacies,  to  Charlotte  L.  Straehan,  11,0001.; 
to  the  Bight  Hon.  John  W.  Croker^  90002. ;  to  T.  Tomkin$ony 
equally  in  addition,  10002. ;  and  to  Nieholaa  Suisse,  equally  in  addi- 
tion, 26002. (a)."  The  codicil  which  contains  the  next  giffc  to  the 
Phtintiff  is  equally  unambiguous : — ^''Independent  of,  and  in  addition 
to,  all  the  ether  legacies  I  have  g^ven  to  Nicholas  Suissey  I  leave 
him  20002.  for  continued  good  service  (&)."  If  the  ex- 
press words  had  not  avoided  the  ^necessity  of  all  argument,  [  *481  ] 
the  mere  fact,  that  this  gift  is  contained  in  a  separate  in- 
strument, would  of  itself  probably  be  sufficient ;  but  the  additional 
fact,  that,  at  this  date,  the  testator  speaks  of  Suisse* s  ^'  continued 
good  services,"  would  be  reason,  within  the  authority  of  decided 
cases,  for  holding  that  that  also  was  an  additional  legacy.  Down  to 
this  time,  therefore,  the  Pluntiff  is  a  legatee  to  an  amount  consid- 
erably above  10,0002.  Then  follows  the  codicil  to  which  I  before 
referred,  and  upon  which  the  argument  has  been  founded.  It  is  in 
these  words : — ^^  This  is  a  further  codicil  to  the  last  will  of  me,  Franr 
eis  Charles  J  Marquis  of  Hertford,  E.  G. :  ^'  I  ^ve  and  bequeath 
16,0002.  to  my  executors,  that  they  may  provide  for  my  servants  as 
follows — ^first,  half  of  the  same  to  Nicholas  Suisse,  my  head  valet, 
an  excellent  man ;  then  I  desire  that  the  remaining  eight  may  be 


(a)  Twenty-MTenth  codicil,  dated  Milan,  January,  1S87. 
(6)  Twenty-ninth  codicil,  dated  September,  ISS7. 
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split  into  Ihree  parts, — one  to  OkarUmagnej  my  cook,  one  to  Fioritiij 
my  courier^  aootiier  to  Robert  (really  Thomai)  Foote :  there  will 
ihen  remain  a  quarter  and  an  eighth,  if hich  I  desire  may  be  divided 
at  my  executors'  {Measure,  attending  first  to  Jamesj  my  coachman's, 
claims,  and  next  to  those  who  have  slept  under  my  roof,  and  been 
abroad  with  me  (a)." 

Now,  passing  over  the  gift  for  the  ben^t  of  Sa%99e  in  the  first 
part  of  this  coiUcil,  it  is  quite  impossible  that,  as  regards  the  lega- 
cies to  the  other  servants,  substitution  can  have  been  the  object  of 
the  testator ;  for  the  servants,  who  took  under  the  former  legacies, 
were  selected  in  a  manner  totally  different :  they  took  absolutely, 
provided  they  fell  under  a  certain  description.  Here  the  legacies 
remaioed  at  the  pleasure  of  the  executors,  and  the  persons  indicated 
are  those  servants  who  have  slept  under  the  roof  and 
[  *432  ]  been  abroad  with  the  'testator.  Many  of  the  servants, 
entitled  under  the  will  and  former  codicils,  might  not  fall 
within  that  description ;  and  it  is  impossible  I  could  deprive  them, 
by  the  effect  of  this  codicil,  of  the  bounty  previously  given. 

On  questions  of  repetition  or  accumulation,  most  of  the  Judges 
have  referred,  as  Lord  JSldon  did  in  the  case  of  Semmmg  v.  Our- 
rey  ((),  to  the  judgment  in  Hooley  v.  Hatton  (e),  as  containing  a 
sound  exposition  of  the  law  upon  Ae  subject,-— and,  in  the  case  <^ 
Burnt  V.  Beach  (d).  Sir  John  Leach  drew  his  conclusion  from  the 
cases  with  great  precision,  and,  as  it  appears  to  me,  with  great  ac- 
curacy :  he  stated  the  rule  to  be,  that,  where  legacies  are  given  by 
different  instruments,  the  presumption  is,  prima  fade,  that  two  lega* 
cies  are  intended.  But,  inasmuch  as  if  a  testator  were  by  one  in* 
strument  to  ^ve  a  particular  ring,  or  horse,  or  specific  chattel,  and 
were,  by  another  bstrument,  to  ^ve  precisely  the  same  thing,  it 
would  follow  that  the  second  must  be  a  repetition,-*««60,  if  die  boun- 
ty given  by  one  instrument  be,  in  terms,  a  repetition  of  that  wUch 
has  gone  before,  the  Goqrt  has  presumed  that  the  second  was  in. 
tended  to  be  repetition,  and  not  accumulatioUf    It  is  dearly  decid- 

(a)  Thirtj-fonrtb  codicil,  dated  Noyember  ;  1839. 

(()  2  Sim.  k  St  311.  1  Bligh.  N.  S.  479 ;  8,  C.  nom.  Hendng  ▼.  Clmmfmbk, 

(e)  1  Bio.  C.'C.  890,  n.  (tf)  5  Madd.  858. 
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ed,  however,  that  the  mere  fact  diat  the  amoont  is  the  same,  is  not 
sach  an  identification  of  the  second  with  the  firet  as  would  prevent 
both  from  taking  effect  as  cumulative;  but  if,  in  addition  to  the 
amounts  being  the  same,  ilie  testator  connects  a  motive  with  both, 
and  the  express  motive  is  also  the  same,  the  double  coincidence  in^ 
duces  the  Court  to  believe  that  repetition,  and  not  accumulation, 
was  intended.  Except  in  such  cases,  and  the  class  of  cases  to  which 
I  am  about  to  advert,  the  Court  does  not  infer  that  rep- 
etition was  the  ^object,  unless  it  be  so  declared,  or  it  is  [  *483  ] 
to  be  collected  from  the  words  of  the  will  itself. 

The  presumption,  in  the  case  of  several  gifts  by  different  instm* 
ments,  being  in  favour  of  accumulation,  it  is  clear  that  the  claim  of 
the  Plaintiff  in  this  case  must  be  strengthened  by  any  circumstan- 
ces of  difference  between  the  two  gifts,«-^whether  it  be  found  in  the 
amount,*-in  the  character  in  which  it  is  given,— in  the  mode  of  en- 
joyment,-^in  the  extent  of  the  interest, — or  in  the  motive  for  the 
bounty.  All  these  considerations  tend,  in  the  judgment  of  the 
Court,  to  support'  the  argument  in  favour  of  accumulation.  Now, 
in  the  legacy  to  Suiue  by  the  last  codicil,  there  is  a  particular  de- 
scription of  SuUse^  which  imports  a  motive  of  a  later  date  than  the 
former  legacies ;  he  is  described  as  ^*  an  excellent  man,"—- and  the 
amount  being  different,  and  less  beneficial  to  Suisse  than  the  amount 
of  the  previous  gifts  to  him,  this  adds  to  the  presumption  already  in 
his  favour,  that  a  distinct  gift  was  intended  ;  and  the  only  question, 
therefore,  is,  whether  there  is  any  thing  in  the  word  **  provide,*^  as 
used  in  the  last  codicil,  which  should  lead  the  Court  to  the  construc- 
tion that  the  legacy  is  not  cumulative. 

Much  argument  has  been  founded  in  this  case  upon  the  use  of 
the  word  "  provide."  The  technical  sense  of  the  word,  it  was  said, 
should  be  taken  by  analogy  trom  those  cases  in  which,  in  gifts  from 
a  parent  to  a  child,  or  from  a  person  standing  in  loco  parentis  to- 
wards the  legatee,  the  Court  had  laid  great  stress  on  it.  The  lan- 
guage of  the  Court  in  those  cases  is,  that  it  **  leans  against  double 
portions,''-^a  rule  which,  though  sometimes  called  technical,  Lord 
Cottenham^  in  Pym  v.  Lockyer  (a),  said,  was  fbunded  on  good 

(a)  5  MyL  ft  Or.  84, 46» 
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[  *484  ]  flense,  and  eould  not  be  ^disregarded  witbont  dis- 
appointing the  intentions  of  donors.  Bat,  although  the 
presumption  is,  that  a  parent  does  not  ^?e  a  child  a  double  portion^ 
it  does  not  follow  that  every  sum  of  money  which  a  parent  may  give 
e?en  to  a  child  is  intended  as  a  portion.  The  Court  has  never  add* 
ed  up  small  sums  in  order  to  shew,  that,  if  the  child  claims  those 
sums  as  well  as  the  larger  |)ro7]8ion  made  for  him  by  the  parent,  he 
would  be  taking  a  double  portion.  The  question,  whether  the  sums 
given  are  to  be  taken  as  part  of  the  child's  portion  or  not,  has  often 
arisen ;  and,  if  the  word  ^^  portion''  or  ^^  provision,"  or  any  similar 
word,  is  used  in  the  second  gift,  the  Court  has  said  the  use  of  that 
term  shewed  that  the  sum  was  g^ven  as  a  provision  or  '^  j^rtion" 
for  the  child ;  and  then  it  is  sometunes  regarded  as  a  second  por- 
tion, against  which  the  Court  presumes.  According  to  Lord  Cbt- 
tenhamU  decision  in  Pym  v.  Loekyer^  (for  the  first  time  deciding 
that  point},  it  is  taken  to  be  a  satisfaction  pro  tanto.  The  older 
cases  rather  mcline  to  the  proposition,  that,  if  it  were  a  portion, 
though  less  than  the  portion  given  by  any  former  instrument,  it  was 
to  be  taken  as  satisfaction  in  toto.  The  reasoning,  however,  is,  that 
the  use  of  the  word  ^^  portion"  or  ^*  provision,"  or  any  similar  word, 
shews  that  the  testator  meant  to  repeat  his  former  ^ft, — and  then 
the  rule  applies. 

In  the  case  of  persons  not  being  parent  and  child,  but  assumed 
to  stand  in  loco  parentis,  the  word  <^  portion"  or  ^^  provision"  has 
been  used  for  a  different  purpose.  It  has  been  used  in  order  to 
shew  that  the  party  intended  to  place  himself  in  that  situation,  and 
to  establish  a  quasi  parental  character ;  and  when  that  was  done, 
the  rule  as  to  double  portions  has  been  applied.  But,  if  there  is  a 
simple  gift,  and  the  donor  has  not  acted  towards  the  donee  in  a  way 
to  shew  that  he  has  assumed  a  particular  character, — a 
[  *485  ]  quasi  parental  situation,— *in  that  case  it  is  nothing  more 
than  mere  bounty  to  a  stranger.  I  am  not  aware  of  any 
technical  sense  of  the  word  ^*  provinon"  upon  which  stress  has  been 
laid,  except  in  the  cases  to  which  I  have  adverted.  No  question 
can  arise  on  the  effect  of  a  gift  in  the  nature  of  a  portion,^  in  any 
such  sensoy  on  these  bequests  of  the  ifor jmVto  SuiMm* 
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Iq  the  doctrine  with  regard  to  double  portions,  some  principles 
have,  however,  been  laid  down,  which  bear  very  strongly  upon  the 
case  before  me.     The  rule  of  presumption,  as  I  before  said,  is 
against  double  portions  as  between  parent  and  child  ;  and  the  reason 
is  this, — a  parent  makes  a  certain  provision  for  his  children  by  his 
will,  if  they  attain  twenty-one  or  marry,  or  require  to  be  settled  in 
life :  he  afterwards  makes  an  advancement  to  a  particular  child. 
Looking  to  the  ordinary  dealings  of  mankind  the  Court  concludes 
that  the  parent  does  not,  when  he  makes  that  advancement,  intend 
the  will  to  remain  in  full  force,  and  that  he  has  satisfied  in  his  life- 
time the  obligation  which  he  would  otherwise  have  dischared  at  his 
death  ;  and  having  come  to  that  conclusion,  as  the  result  of  genera! 
experience,  the  Court  aets  upon  it  and  gives  effect  to  the  presump* 
don,  that  a  double  portion  was  not  intended.     If,  on  the  other  hand, 
there  is  no  such  relation,  either  natural  or  artificial,  the  gift  proceeds 
from  the  mere  bounty  of  the  testator;  and  there  is  no  reason  within 
the  knowledge  of  the  Court  for  cutting  ofi"  any  thing  which  has  in 
terms  been  given.     The  testator  may  give  a  certain  sum  by  one  in- 
strumenr,  and  precisely  the  same  sum  by  another ;  there  is  no  rea- 
son why  the  Court  should  assign  any  limit  to  that  bounty,  which  is 
wholly  arbitrary.    The  Court  as  between  strangers,  treats  several 
gifts  as,  primli  facie,  cumulative.     The  consequence  is, 
as  Lord  Mdon  ^observed  (a),  that  a  natural  child,  who     [  *486  ] 
is  in  law  a  stranger  to  the  father,  stands  in  a  better  situa- 
tion than  a  legitimate  child  ;  for  advancement  in  the  case  of  the  nat- 
ural child  is  not,  prim&  facie,  an  ademption.     That  principle  will 
apply  very  strongly  to  this  case ;  fcfr  there  is  no  more  reason  why 
the  Marquis  should  give  Suisse  1000^  rather  than  20,000^     The 
Marquis  could  only  measure  the  reward  to  be  given  to  Suisse  for  the 
fidelity  alluded  to  in  the  will  and  codicils ;  and  the  Court  can  form 
no  presumption  on  which  to  limit  the  amount  of  that  reward.     So 
(ar  the  cases  stand  very  much  pari  materia. 

The  only  argument  to  which  the  word  '^  provide,  "  as  used  in  the 
last  codicil,  can  be  open,  is,  whether  the  Marquis  might  not  have 


(a)  IS  ¥68. 147. 

Vol.  IL  49 
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[  *484  ]    sense,    and  could   not   be    *disregardi 
appointing  the  intentions  of  donors,    f 
presumption  is,  that  a  parent  does  not  ^ve  a  chi|^  ^ 
it  does  not  follow  that  every  sum  of  money  whio*^^ 
e?en  to  a  child  is  intended  as  a  portion.    Tht  ^  '^^ 
ed  up  small  sums  in  order  to  shew,  that,  if^%    ^ 
sums  as  well  as  the  larger  provision  made  ^  ^  "^ 


word,  is  used  in  the  second  gift,  thf  ^  W%^ 
term  shewed  that  the  sum  was  ffi  ^  \L  ^  ^   4> 
for  the  child ;  and  then  it  is  s<v|  W  %l^  \^' 
tion,  against  which  the  Court  'i\  v\.\   %    /v-  *^.  ''i 
tenkam^B  decision  in  Pjfm  ▼•  y  ^  4  \  4  ^'   *>  ^ 
that  point),  it  is  taken  to  bi ^  W>  ^^%^  * 
cases  rather  inclme  to  the*.  %  %\  \  "^^ 
though  less  than  the  portirr.  f  ^ \\^ 

to  be  taken  as  satisfactiop  4A  W  j  papers, 

the  use  of  the  word  ^^K\\  %^  -<^  I  have  ad- 

shews  that  the  testatq  y  ^  \'  ^mption  against  any 

the  rule  applies.  -f.  t  i  -  of  the  instruments  in 

In  the  case  of  p^  ^  7,  *  lacie,  they  are  cumulative, 

to  stand  in  loco  T,    \  "  ^^^  instruments  are  in  substitu- 

been  used  for  a   i  one  is  to  take  effect,  another  is  to 

shew  that  the  pf  '/  -^'he  cases  of  the  Duke  of  St  Alban$ 

to  establish  a  '1  ^^9  ^-  Crurryy  and  Bussell  v.  Dickson  (6) 

the  rule  as  to^  ^^J  clearly.     In  the  Duke  of  St.  Albans  v. 

simple  gift,  /  aments  were  almost  repetitions  one  of  the  other. 

^es,  the  testator  had  given  the  identical  thing  by 
£  *485  ]  v^h  he  had  given  by  the  first  instrument, — such  as 

^wels,  and  certain  specific  articles  which  were  of  neces* 
technic'  jg  but  repeated  gifts  of  the  same  thing.  In  the  case  0^ 
laid,  e  nff  ▼•  G^^j  ^^^o,  the  testator  was  in  the  habit  of  copying 
can  f   fill ;  and  although  ^there  were  some  differences,  yet  the  two 

SUC^  g)  %  Atk.  686.  (()  2  Bra.  k  Wair.  133;  &  O.  1  Con.  &  Law,  284. 
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ated  by  him  for  and 

ositions. 

jngly  tends  to  convince  me 

J  effect  to  the  last  codicil,  as 

Plaintiff: — in  pursuing  the  Ian- 

the  various  codicils,  you  find  that, 

property  to  persons  who  had  naturally  a 

iterwards  continually  cutting  down  the  pro- 

for  those  persons,  and  giving  his  property  to 

^  he  should  not  have  intended  to  make  his  liberal 

Suisse^  as  well  as  gifts,  to  an  enormous  amount,  to 

yons  who  had  no  natural  claim  upon  him,  I  give  no  ground 

jmg.    It  is  nothing  but  conjecture.    I  do  not  find  anything 

btiis  wUl  to  deprive  Suiise  of  the  whole  amount  which  he  claims. 

Decree  for  payment  of  the  legacies,  without  costs. 


March  nth. 

Whether  the  exeention  of  «  decree  for  payment  of  a  legacy  to  a  parfy  who  i»  residing 
in  ■  foreign  conntiy,  will  be  itayed,  pending  an  appeal  against  the  decree,  or 
whether  secnrity  will  be  required  from  such  party  before  payment  pending  an 
appeal — }uar<. 

A  motion  iras  made  to  stay  the  exeention  of  the  decree  pending 
Uie  prosecntion  of  an  appeal  to  the  Lord  ChaneeUor  by  the  Defend- 
ants against  the  abore  decree.    The  ground  of  the  motion  waa,  lliat 
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meant  it  as  a  direction  to  the  executors  to  pay  Same  that  which  he 
had  given  him  by  the  preceding  instruments  ; — as  if  he  bad  said, 
'*  in  order  to  enable  them  to  give  Suisse  that  provision  which  I 
have  made  for  him."  But  do  those  words  necesdarily  import  that 
the  8000/.  was  given  in  order  to  enable  the  executors  to  provide  for 
Suisse  by  paying  the  amount  of  the  former  legacies  ?  He  is  in  the 
situation  of  a  stranger  to  the  testator ;  the  gift  is  mere  bounty ; 
and,  when  that  is  so  there  is  no  ground  for  raising  any  presumption 
of  intention  as  to  its  amount,  whether  the  gift  is  comprised  of  one  or 
several  bequests.  I  have  nothing  by  which  to  measure  the  intended 
bounty.  Why  am  I  to  say  that  the  Marquis  did  not  consider,  after 
the  continued  service  of  Suisse^  that  the  provision  he  ought  to  have 
was  80002.  in  addition  to  what  he  had  previously  given  ?  the  rule  of 
law  being,  for  the  reasons  I  have  stated,  in  favour  of  the  last  legacy 
being  cumulative.  I  am  clear  I  have  no  right  to  specu- 
[  *437  ]  late  on  any  *veiws  the  Marquis  may  have  had,  or  to  hold 
that  the  last  codicil  was  merely  intended  to  provide  for 
the  payment  of  the  former  gifts. 

Looking  at  the  case  as  it  stands  upon  these  testamentary  papers, 
without  reference  to  any  of  the  considerations  to  which  I  have  ad« 
verted, — taking  it  as  clear  that  there  is  no  presumption  against  any 
of  the  legacies,  independently  of  the  form  of  the  instruments  in 
which  they  are  found, — and  that  prima  facie,  they  are  cumulative, 
— the  question  may  still  be,  whether  the  instruments  are  in  substitu- 
tion one  for  another, — so  that  if  one  is  to  take  effect,  another  is  to 
be  regarded  as  cancelled?  The  cases  of  the  Duke  of  St,  Albans 
V.  Beauclerk  (a).  Hemming  v.  Gurry ^  and  Russell  v.  Dickson  (6) 
illustrate  that  subject  very  clearly.  In  the  Duke  of  St.  Albans  v. 
Beauclerky'  the  instruments  were  almost  repetitions  one  of  the  other. 
In  several  instances,  the  testator  had  given  the  identical  thing  by 
the  second  which  he  had  given  by  the  first  instrument, — ^such  as 
particular  jewels,  and  certain  specific  articles  which  were  of  neces* 
sity  nothing  but  repeated  gifts  of  the  same  thing.  In  the  case  o^ 
Hemming  v.  Ourry^  also,  the  testator  was  in  the  habit  of  copying 
his  will ;  and  although  ^there  were  some  differences,  yet  the  two 

(a)  2  Atk.  686.  (6)  2DnL  &  Wair.  133;  &  O.  1  Con.&  Law,  284. 
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instraments  were,  to  the  eye  and  in  substance,  very  nearly  a  repeti- 
tion the  one  of  the  other.  In  Russell  v.  DieksoUj  the  paper,  which 
the  testator  called  his  last  will,  was  construed  as  a  final  declaration 
of  his  will,  excluding  all  that  had  gone  before  it.  But  it  is  impos- 
sible to  apply  that  reasoning  in  this  case ;  for  the  will  and  the 
several  codicils  dispose  of  property,  to  a  very  large  amount, 
among  a  number  of  persons  who  are  obviously  very 
^marked  and  favoured  objects  of  the  testator's  bounty,  [  MSB  ] 
but  of  whom  there  is  no  mention  in  the  last  codicil,  which 
touches  nobody  but  Suisse  and  some  particular  servants.  It  is  im- 
possible, therefore,  to  treat  the  last  instrument,  in  any  sense  of  the 
word,  as  being  the  will  of  the  Marquis  substituted  by  him  for  and 
superseding  all  his  former  testamentary  dispositions. 

I  may  observe  another  fact,  which  strongly  tends  to  convince  me 
of  the  obligation  I  am  under  to  give  effect  to  the  last  codicil,  as 
containing  additional  gifts  to  the  Plaintiff: — in  pursuing  the  lan- 
guage of  the  testator  through  the  various  codicils,  you  find  that, 
having  begun  by  giving  his  property  to  persons  who  had  naturally  a 
claim  upon  him,  he  is  afterwards  continually  cutting  down  the  pro- 
visions he  had  made  for  those  persons,  and  giving  his  property  to 
strangers.  Why  he  should  not  have  intended  to  make  his  liberal 
provision  for  Suisse^  as  well  as  gifts,  to  an  enormous  amount,  to 
other  persons  who  had  no  natural  claim  upon  him,  I  give  no  ground 
for  saying.  It  is  nothing  but  conjecture.  I  do  not  find  any  thing 
in  this  will  to  deprive  Suisse  of  the  whole  amount  which  he  claims. 

Decree  for  payment  of  the  legacies,  without  costs. 


March  llth. 


March  llth. 

Whether  the  execntion  of  a  decree  for  pajment  of  a  legacy  to  a  party  who  is  residing 
in  a  foreign  country,  will  he  stayed,  pending  an  appeal  against  the  decree,  or 
whether  security  will  be  required  from  snch  party  before  payment  pending  an 
appeal — qumrt, 

A  motion  was  made  to  stay  the  execution  of  the  decree  pending 
the  prosecution  of  an  appeal  to  the  Lord  Chancellor  by  the  Defend- 
ants against  tbe  above  decree.    The  ground  of  the  motion  was,  that 
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the  Plaintiff  had  gone  to  reside  in  France;  and  that,  legacies  were 
paid,  and  the  judgment  afterwards  reversed,  the  Defend- 
[  *4S9  ]  ants  would  have  no  means  of  recovering  the  ^money,  or 
would  be  dependent  on  the  result  of  a  suit  for  thkt  purpose 
before  a  foreign  jurisdiction.  The  motion  was  opposed;  but  no 
order  was  made  upon  it,— the  Lord  Chancellor  having,  under  the 
circumstances,  permitted  the  case  to  be  immediatelj  heard  before 
him. 

The  following  cases  were  cited  in  the  argument  on  the  application 
for  the  stay  of  proceedings: — Hugutnin  v.  Bazelty  (a)^  Gwynny, 
LethbridyeQ})^  Way  v.  Foy(c)^  Wood  v.  Milner{d)j  Nerot  ▼. 
Burnand(e),  King  of  Spain  y.  Machado  (/),  H  alburn  v.  Ingilr 
hy(^g^y  King  of  Spain  v.  Machado  (A),  Storey  v.  Lord  John  George 
Zennoa;(i).[l] 


Thb  decree  was  affirmed  by  the  Lord  Chanctllor^  on  the  S9thof  Hardi,  1843. 

{a)  15  Yei.  180,  (6)  14  Vee.  6S5.  (c)  18  Yes.  452. 

{d)  1  J.  &  W.  636.  (e)  2  Rttss.  56.  (/;  4  Rnsi.  560. 

{g)  1  Myl.  &  K.  79.  (h)  Id.  85,  n.  (i)  1  MyL  k  Cr.  685. 

[1]  Aflto  staying  proceedings,  pending  an  appeal,  See  Garcias  v.  Rioardo,  1  Philips 
498,  and  note  1,  by  American  Editor,  at  page  500. 

In  the  Mayor  &c.  of  Gioocester  v.  Wood,  8  Hare,  150.  After  dismissal  ofa  bill  for « 
legacy,  the  plainliff  applied  to  stay  the  transfer  oot  of  coort,  pending  an  appeal  from  the 
decree  of  a  soro  of  stock  which  stood  to  the  credit  of  the  c;iuse,  the  coort  ordered  that 
on  the  plaintiflT's  undertaking  to  submit  to  any  order  the  coort  might  thereafter 
make  for  the  payment  of  irterest  or  costs,  the  transfer  of  the  food  should  be  stayed, 
wiih  liberty  for  defendants  to  apply  for  such  transfer,  upon  secority  to  be  given  by  them. 
The  Lord  Chancellor  on  appeal,  1  Philips,  493,  deckled  that  the  fond  ought  not  to  be 
parted  with,  until  the  appeal  had  been  disposed  of  ;  hot  gavetlie  defendant's  liberty  to 
apply  for  the  payment  of  any  part  out  of  coort  to  be  invested  upon  the  securities.  He, 
however  refused  to  require  the  plaintifls  to  enter  into  any  undertaking  by  way  of 
indemnity  against  a  possible  fall  in  (he  funds.  That  taxation  of  costs  under  a  decree, 
pending  an  appeal  from  the  decree,  will  not  be  stayed.  Bee  Piokett  v.  Wright,  4  Bare 
160. 
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1943:  13(h,  14th,  15(h,  18th,  20th,  2l8t  and  22nd  March,  and  7th  ApriL 

Under  the  Statute  7  Geo.  4.  c.  67,  all  persons  who  are  creditors  of  an  iniolTent 
debtor,  at  the  time  bis  petition  for  dttcharge  is  filed  in  the  Coart  for  the  Relief 
of  Insolvent  Debtors,  are  entitled,  taking  proper  steps  fur  that  purpose,  to  partici- 
pate in  his  estate,  whether  the  same  have  or  have  not  been  inserted  by  the  insolvent 
in  his  schedule. 

The  purchaser  of  the  estate  of  an  Insolvent  Debtor  from  his  assignees,  at  a  sale  hj 
auction, -will  not  be  affected  bj  constructive  notice  of  circumstances  of  negligence 
on  the  part  of  the  assignees,  in  conducting  the  sale,-^such  circumstances  being 
entirelj  collateral  to  any  question  of  title. 

A  sale  of  the  estate  of  an  Insolvent  Debtor,  made  bona  fide,  at  a  public  auction,  is 
not,  after  conveyance  to  the  porchaser,  necessarily  voidable  in  equity,  only  because 
the  purchaser,  after  the  sale  but  before  the  conveyance,  had  notice  of  circnmstanoes 
attending  the  conduct  of  the  sale  by  the  assignees,  amounting  to  negligence  on 
their  part 

Thb  'Plaintiff  was  tenant  for  life,  nnimpegchable  for  waste,  of  a 
manor  and  farm  named  Brigiley^  in  Lincolnshire^  sabject  to  a  term 
of  years  for  raising  500/.  apiece  for  such  of  the  five  children  of 
J,  Borell  as  should  attain  twenty-one,  or,  having  been  married, 
should  die  under  that  age. 

The  Plaintiff,  in  1831,  raised  sums  of  1,600/.  and  2001.  upon 
mortgage  of  his  life  interest  in  the  Brigdey  estate.  In  1835,  he 
effected  an  insurance  on  his  life  for  the  sum  of  1,600/.  with  the 
Provident  Institution,  and  assigned  the  policy  to  the  mortgagees  as 
a  further  security  for  the  money  due  upon  the  mortgage. 

In  April,  18S7,  the  Plaintiff  was  arrested  for  debt,  and  being  in 
prison  in  the  gaol  of  Evlly  on  the  80th  of  January,  1888,  signed 
his  petition  to  the  Court  for  the  Belief  of  Insolvent  Debtors  for  his 
charge,  under  the  Statute  of  the  7  Geo.  4  (a),  and  executed  the 
usual  conveyance  and  assignment  of  his  real  and  personal  estate  to 
the  provisional  assignee.  The  Defendants  W.  Dann  and  T,  Kenr 
nington  were  afterwards  appointed  assignees  of  the  estate  and  effects 
of  the  Insolvent,  which  were  thereupon  convoyed  and  assigned  to 
them. 

(a)  C.  57,  f.  10. 
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[  *441  ]  •The  assignees,  having  taken  the  preliminary  steps  re- 
quired hy  the  statute  (a),  advertised  the  sale  of  the 
Plaintiff  *B  life  interest  in  the  Brigsley  estate  to  take  place  at  Qreat 
G-rimsbi/,  on  the  8th  of  May,  1888,  by  auction.  Shortly  before 
the  time  of  the  intended  sale,  the  Plaintiff  caused  notices  to  be  post- 
ed in  the  neighbourhood,  to  the  effect  that  he  had  applied  to  the 
Court  of  Insolvency  to  suspend  the  sale,  and  that  any  persons  be- 
coming the  purchasers  would  do  so  at  their  peril.  The  assignees  in 
consequence  of  this  notice  postponed  the  sale.  On  the  16th  of  May, 
the  assignees  having  found  that  the  application  of  the  Plaintiff  to  the 
Court  had  been  refused,  applied  for  permission  to  proceed  to  a  sale, 
without  calling  another  meeting  of  the  creditors,  but  the  Court  was 
of  opinion  that  all  the  steps  preliminary  to  a  sale  under  the  act 
should  be  again  taken.  This  was  accordingly  done,  and  the  sale 
was  advertised  for  the  12th  of  July,  1838,  on  which  day  it  took 
place,  and  the  Defendant  George  Babhy  solicitor,  of  Q-reat  Qrim^- 
bi/j  being  the  highest  bidder,  became  the  purchaser  of  the  Plaintiff's 
life  interest  in  the  Brigsley  estate,  at  the  sum  of  9402. 

On  the  18th  of  August,  an  application  of  the  Plaintiff  to  stay  the 
assignees  from  proceeding  with  the  sale  of  the  Plaintiff's  life  estate 
was  heard  before  the  Court  for  the  Relief  of  Insolvent  Debtors,  and 
was  refused.  The  assignees  conveyed  the  estate  to  Babb,  the  pur- 
chaser, by  indentures  dated  the  81st  of  August  and  the  1st  of  Sep- 
tember, 1838. 

On  the  ISth  of  September,  the  Plaintiff  filed  his  bill  against  the 
assignees  and  Babb,  the  purchaser,  praying  the  declaration  of  the 
Court  that  the  said  alleged  price  agreed  to  be  given  by 
[  ^442  ]  Babb  for  the  Plaintiff 's  life  estate  Vas  grossly  inade- 
quate, and  that  the  sale  to  Babb  was  fraudulent  and  void 
as  against  the  Plaintiff,  and  that  any  conveyance  of  such  life  estate 
and  any  assignment  of  the  said  policy  to  Babb  which  might  have 
been  made  or  executed  by  the  Defendants,  the  assignees,  was  and 
were  respectively  fraudulent  and  void,  and  ought  to  be  set  aside  as 
agunst  the  Plaintiff;  and  that  the  life  estate  and  policy  might  be 

(a)  Seot  so. 
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respectively  decreed  to  be  reconvejed  aud  re-assured  to  the  Flaia- 
tiff,  or  for  bis  benefit,  by  the  Defendants  and  all  other  necessary 
•parties,  subject  to  the  said  existing  mortgage  thereon  created  by 
the  Plaintiff;  the  Plaintiff  offering  to  pay  to  the  Defendants  or  other- 
wise, as  the  Gouit  might  direct,  the  amount  which  might  be  necessa- 
ry for  payment  of  all  the  Plaintiff's  debts  under  his  insolvency,  and 
all  the  costs  and  expenses,  if  any,  remaining  unpaid  and  necessarily 
and  properly  incurred  by  the  Defendants,  the  assignees,  in  execu- 
tion of  their  trust  as  such  assignees ;  and  that,  if  necessary,  an  ac- 
count of  such  debts  and  costs  might  be  taken.  Or,  if  the  said  sale 
and  conveyance  should  not  be  decreed  to  be  altogether  set  aside, 
then  that  the  conveyance  might  be  rectified  in  respect  of  the  parcels 
improperly  comprised  therein  and  otherwise  in  the  particulars  there- 
inbefore stated,  and  as  might  be  requisite  and  proper ;  and  that  the 
Defendants  might  make  due  payment  and  satisfaction  in  respect  of 
the  said  matters. 

The  Plaintiff  rested  his  claim  to  relief  upon  the  ground  that 
the  assignees,  in  their  mode  of  conducting  the  sale,  had  been  so  neg* 
ligent  of  their  duty  to  the  insolvent,  and  had  acted  so  improvi- 
dently  as  respected  his  interests,  and  their  conduct  amounted  to  a 
breach  of  trust ;  and  that  the  purchaser  was  affected  with  notice 
of  such  alleged  broach  of  trust  to  an  extent  which  vitiated  the 
sale*  Various  circumstances  were  relied  upon  as  support- 
ing the  charges.  The  sale  was  said  to  *have  been  wholly  [  *443  J 
annece.ssary,  inasmuch  as  Mr.  Hughtt,  a  clerk  of  the 
Plaintiff's  attorney,  attended  on  the  morning  and  nt  a  place  of  sale, 
and  tendered  to  the  assignees  the  sum  of  528{.  19s.  Td.,  being  the 
amount  of  the  debts  in  the  Plaintiff's  schedule,  and  a  further  sum 
for  expenses,  making  up  in  the  whole  550Z.,  tendering  also  at  the 
same  time  a  deed  for  the  execution  of  the  assignees.  It  was  alleged, 
moreover,  that  the  description  of  the  life  estate  offered  for  sale  omitted 
several  particulars  which  enhanced  its  value,  namely,  that  the  Plain- 
tiff was  tenant  for  life,  unimpeachable  of  waste,  and  that  he  was  en« 
titled  to  the  manorial  rights,  and  to  certain  fee-farm  or  quit  rents ; 
and  that  the  policy  of  insurance  ought  to  have  been,  but  it  was  not 
inoladed  in  the  property  sold.    Not  only,  it  was  said,  was  the  sale 
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conducted  in  a  depreciating  manner,  bj  introducing  a  stipulation 
that  the  vendors  should  not  be  required  to  do  more  than  shew  the 
conveyance  of  the  estate  to  themselves  from  the  provisional  assignee, 
— by  not  making  known  the  condition  of  sale  until  the  morning  of 
sale, — and  by  reading  in  the  sale-room  a  letter,  which  stated,  that 
the  life  of  the  Plaintiff,  from  his  intemperate  habits,  was  not  insur- 
able ;  but  that  the  estate  was  actually  disparaged  by  misdescription; 
that  the  premium  of  "iZ.  l^.  4(2.  per  annum,  in  respect  of  the  policy 
of  insurance  was  stated  to  be  a  charge  upon  the  land,  which  was  not 
true  ;  and  that  the  estate  was  also  described  as  subject  to  the  tithes 
and  land-tax,  whereas  the  tithes  and  land-tax  were  both  borne  by  the 
tenant,  to  whom  it  was  let  at  a  net  rent  of  650L  a  year.  It  waa 
contended  that  the  result  of  the  trans  acdon  was,  that  the  estate  was 
sold  at  a  price  grossly  inadequate,  and  not  amounting  to  more  than 
one-and*a-balf  year's  purchase. 
The  assignees,  by  their  answer  and  at  the  bar,  justified  Hie  sale 

of  the  estate,  by  insisting  that  the  tender  of  the  amount 
[  *444  ]     of  the  scheduled  debts  and  expenses  was  not  ^sufficient, 

as  the  amount  of  the  debts  was  liable  to  be  increased  by 
&e  introduction  of  the  claims  of  other  creditors  and  by  additionid 
claims  of  the  creditors  whose  names  were  already  in  the  schedule : 
that  Mr.  Aeton^  solicitor,  had  proposed  to  Hughes  that  he  should 
pay  the  amount  of  the  scheduled  debts,  and  give  an  undertaking  to 
pay  the  deficiency  and  expenses  ;  which  however,  I£ughe$  declined ; 
and  that  even  if  the  tender  had  been  sufficient  in  amount,  the  as- 
signees were  not  bound  therefore  to  stop  the  proceedings  on  the 
morning  of  sale,  and  immediately  execute  the  deed  which  was  ten- 
dered to  them,  the  effect  of  which  might  require  much  consideration. 
They  contended  that  there  was  no  material  omission  in  the  particu* 
lars  of  sale  :  that  the  life  estate  was  not  enhanced  in  value  by  being 
unimpeachable  for  waste,  inasmuch  as  there  were  no  mines  on  the 
property,  and  the  Plaintiff  had  previously  caused  all  the  timber  of 
any  value  to  he  felled  :  that  the  alleged  quit  rents,  at  the  utmost, 
amounted  to  H,  or  5L  a  year,  and  to  this  the  title  of  the  Plaintiff 
was  disputed,  and  was  by  no  means  dear,  and  to  have  included  them 
in  the  particulars  of  sale  might  have  embarrassed  tiie  vendors  in 
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makiDg  a  title  to  the  property :  and  that  the  manorial  rights  were  of 
no  more  than  nominal  value.  They  denied  that  the  mode  of  con- 
ducting the  sale  had  been  calculated  to  depreciate  the  property,  or 
that  they  acted  otherwise  than  properly  therein.  They  said  tliat 
it  was  unimportant  whether  the  policy  of  insurance,  being  a  collate- 
ral security  to  the  mortgagees,  was  sold  or  reserved  ;  and  that  al- 
though the  statement  that  the  premium  was  a  charge  on  the  estate 
was  erroneous,  yet  as  it  was  necessary  to  keep  the  policy  on  foot  to 
secure  the  mortgage  debt,  and  there  being  no  other  fund  for  that  pur- 
pose, the  effect  was  substantially  the  same  as  if  it  had  constituted  an 
actual  charge.  They  insisted  that  no  purchaser  could  hare  mistak- 
en the  meaning  of  the  statement  that  the  estate  was  sub- 
ject to  tithes  and  land-tax  *and  that  it  was  not  untrue  [  *445  ] 
merely  because  of  the  special  stipulation  made  with  the 
then  existing  tenant.  Instead  of  the  sale  having  been  made  at  an 
inadequate  price,  the  Defendants  alleged  tho^  the  purchase-money 
was  nearly  six  and  a  half  'years*  prodace,  after  deducting  the  inte- 
rest of  the  charges  upon  the  corpus,  as  well  as  upon  the  life  interest 
of  the  estate,  from  the  best  lent  which  could  have  been  permanently 
expected  ;  and  that  owing  to  the  intemperate  habits  of  the  Plaintiff, 
and,  in  consequence  thereof,  the  uninsurable  character  of  his  life, 
the  price  was  perfectly  adequate,  and  in  fact  involved  the  purchaser 
in  very  considerable  risk. 

The  purchaser,  by  his  answer,  denied  notice  of  any  breach  of 
trust  on  the  part  of  the  assignees. 

The  evidence  directed  to  the  several  points  above  stated  was  very 
voluminous.  Many  witnesses  were  examined  on  the  subject  of  the 
alleged  habitual  intemperance  of  the  Plaintiff,  and  the  value  of  his 
life  at  the  time  of  the  sale.  The  conclusion  to  which  the  Court 
came,  on  the  effect  of  the  evidence,  appears  upon  the  judgment. 

Mr.  BeduU,  Mi.  Kenytm  Parker j  aad  Mr.  Rogers^  for  the 
Plamtiff. 

Mr.  Tinnejf^  Mr.  BomiUjff  and  Mr.  Glaue^  for  the  Defendants, 
tbA  aasignees. 
Vol.  n-  60 
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Mr.  Lowndes  and  Mr.  Smithy  for  the  purchaser. 

The  argument  consisted  chiefly  of  comments  on  the  various  facts 
in  evidence.  The  points  of  law  discussed  were,— First,  whether 
the  scheduled  creditors  were  necessary  parties  to  the  suit.  Secondly, 
whether  the  Court  for  Relief  of  Insolvent  Debtors  had 
[  •446  ]  exclusive  jurisdiction  'on  the  suhject,  at  least  so  far  as 
the  conduct  of  the  assignees  was  concerned ;  or  whether 
this  Court  would  set  aside  a  sale  which  that  Court  had  directed. 
Thirdly,  whether  the  dehts  in  the  schedule  at  the  time  of  the  sale, 
and  in  respect  of  which  the  tender  was  made,  were  debts  of  the 
Insolvent,  in  respect  of  which  the  assignees  were  interested,  or 
whether  those  debts  were  liable  to  be  increased  in  amount  by  other 
claims  against  the  Insolvent,  in  addition  to  those  which  he  had 
inserted  in  his  schedule. 

The  following  o%ses  were  cited : — Tmning  v.  Morrice  (a),  Mott- 
loch  V.  Bvlltr  (6),  Shelly  v.  Nash  (c),  Fax  v.  Wright  (d).  Barton 
V.  Tattersall  (e).  Barton  v.  Jayne  (^r),  Kaye  v.  Fosbraoke  (A), 
Lautour  v.  Holeombe  (t),  Tytrs  v.  Stunt  (*),  Tewens  v.  RMh- 
son  (0>  -^«^^  of  Aldboraugh  v.  Tyre  (m). 


■«..*i 


Vicb-Chancblloe  : — 

At  the  close  of  the  argument,  I  stated  my  opinioD  to  be  that  the 
Pla'mtiff  had  reasonable  cause  to  complain  of  the  conduct  of  th# 
assignees  and  their  agents,  as  well  as  of  his  own  agent,  in  respect  of 
manner  in  which  this  part  of  his  property  had  been  dealt  with,-* 
reserving  my  judgment  however  upon  the  question,  whether  the 
acts  he  might  so  complain  of  against  those  parties  were  such  as  would 
vitiate  the  sale  in  a  Court  of  Equity,  as  against «  bona  fiie  fmnsbaaer 
at  a  public  auction,  after  conveyance  executed  toauoh  purchaser^    I^ 

at  the  same  time,  observed,  that  if  the  PlainttS  was  en« 
[  M47  ]     titled  to  impeach  *the  transaction,  he  might  stand  before 

the  Court  in  such  a  position  that  I  ootid  nei  grant  Urn 

(a)  2  Bro.  C.  C.  326.  {b)  10  Vcs  292.  (c)  3  Madd.  232. 

((f)  6  Id.  111.  {€)  1  R.  &  M.  287.  {g)  7  Sim.  25. 

{h)  8  Sim.  3S.  (i)  S  1Sim.  76.  {k)  7  6tMt,  iMi 

(0  11  Sim.  105.  (m)  7  CL  It  Fin.  436. 
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relief,  without  inquiry  into  the  question  whether  the  sale  was  provi- 
dently and  properly  made  or  not.  I  allude  particularly  to  the  very 
imperfect  information  which  the  Plaintiflf  has  afforded  me  of  the 
real  history  of  the  tender  made  by  Hughes^  on  the  12th  of  July, 
1838 :— it  being  extreo^ely  doubtful  upon  the  evidence^  whether, 
according  to  the  truth  of  the  case,  the  Plaintiff  is  not  complain- 
ing of  the  assignees  for  having  refused  to  convey  the  estate  to  a 
purchaser  with  whom  he  had  made  a  contract  for  550i.  or  less,  and 
having  afterwards  sold  it  to  the  Defendant  Babb  for  a  much  larger 
sum.  I  am  far  from  being  satisfied,  upon  the  evidence,  that  if  the 
6502.  had  been  accepted  by  the  assignees,  the  estate  would  have 
been  thereby  redeemed  for  the  benefit  of  the  Plaintiff.  I  should  be 
very  reluctant,  however,  to  found  my  judgment  upon  a  view  of  the 
case  which  excluded  from  consideration  so  many  of  the  points  which 
were  argued  at  the  bar. 

The  leading  points  relied  upon  for  impeaching  the  sale  were  two^ 
—first,  the  tender  to  which  I  have  referred  ;  and,  secondly,  the  al- 
leged negligent  and  and  improper  manner  of  conducting  the  sale, 
amounting,  as  it  was  said,  to  a  breach  of  trust  in  the  assignees,  with 
which,  under  the  circumstances,  the  purchaser  should  be  affected. 
I  shall  begin  by  considering  the  objections  exclusive  of  the  tender. 

In  considering  this  part  of  the  case,  it  must  be  remembered  chat 
I  am  not  called  upcm  to  give  the  purchaser  tl^e  assistance  of  this 
Court  in  obtaining  the  completion  of  his  contract.  His  contract  was 
perfected  by  conveyance  before  the  bill  was  filed,  and  hia  tide  has 
nnce  received  the  accession  of  the  legal  estate  by  a  trans- 
fer of  the  mortgage  to  which  the  life  interest  of  •thePlain-  [  '448  ] 
tiff  was  subject  at  the  time  of  the  sale.  It  was  said,  in- 
deed, that  the  completion  of  the  contract  waf  a  harried  transaction, 
and  that  for  the  purpose  of  giving  the  purchaser  the  advantage  I 
have  just  alluded  to ;  and  it  would  periiape  be  difficult  for  the  De- 
fendants succesavely  to  contend  tlMit  that  observation  was  not,  to 
some  extent,  well  founded.  But  co  what  does  the  charge  amount  7 
If  the  circumstances  of  the  ca^  are  such  as  to  entitie  the  Plaintiff 
to  avoid  the  transactioni  on  the-grounds  of  firaud  or  breach  of  trust| 
the  exeoation  of  the  convsyaoce  to  the  purchaser  will  not  deprive  tho 
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Plaintiff  of  that  relief,  and,  if  the  circumstances  of  the  case  are  not 
in  other  respects  such  as  to  entitle  the  Plaintiff  to  aroid  the  transac- 
tion, I  cannot  deprive  the  purchaser  of  the  benefit  of  his  contract 
only  because  he  has  used  diligence  in  placing  himself  in  the  position 
most  advantageous  for  maintaining  his  right.  The  utmost  effect  I 
can  give  to  the  precipitancy  imputed  to  the  purchaser  is  that  of  scru- 
tinizing with  the  greater  jealousy  the  other  grounds  which  have  been 
relied  upon  for  impeaching  the  sale.  And  certainly  I  stand  in  no 
need  of  any  such  circumstance  to  induce  me  to  scrutinize  the  fact  of 
this  case  with  the  utmost  jealousy.  But  still  I  must  deal  with  the 
case  as  one  in  which  I  am  called  upon,  not  specifically  to  enforce  a 
contract  at  the  suit  of  a  purchaser,  but  to  rescind  a  sale  perfected  by 
conveyance.  I  may  observe,  that  notice  to  a  purchaser  before  con- 
veyance, that  a  bill  would  be  filed  to  impeach  his  purchase,  is  only 
notice  that  all  valid  objections  would  be  taken  to  it.  The  question 
then  is,  how  far  Mr.  BaW%  interest,  as  a  purchaser,  is  affected  by 
the  circumstances  to  which  I  now  confine  my  attention  ? 

The  Bill  charges  the  purchaser  with  notice  of  the  various  matters 
which  were  relied  upon  as  evidencing  negligence  in  the  manner  of 
selling  by  the  assignees,  and  charges  this  to  have  been  a 
[  M49  ]     breach  of  trust,  in  which  Mr.  ^Babby  having  notice,  was 
therefore  implicated.    Now,  so  far  as  this  charge  means 
that  Bahb  had  such  notice  before  or  at  the  time  of  the  sale,  I  am 
bouLd  to  lay  I  think  the  evidence  does  not  support  it.    I  think  my- 
self bound  upon  the  evidence  to  declare,  that  I  can  discover  nothing 
in  the  facta  of  Vhis  case  which  would  justify  me  in  saying  that  Mr. 
Bahb  did  net  retire  from  the  auction  room  on  the  day  of  the  sale 
unaffected  by  a  singVe  circumstance  which  could  subject  him  to  the 
charge  of  unfair  dealin^^  in  the  matter  of  the  sale.    But  it  was  said 
that  a  careful  ezaminatioci  of  the  title  and  quality  of  the  estate  he 
purchased  would  have  led  >^,  before  conveyance  and  payment  of 
his  purchase-money,  to  a  knon^dge  of  those  circumstances  which 
are  said  to  have  constituted  a  breach  of  trust  in  the  Plaintiff's  assign- 
ees.   This,  it  will  be  observed,  is  notice  acquired  after  the  sale ; 
and  it  will  be  proper  to  consider  whether  such  notice  is  actual  or 
constructive.    I  shall,  for  this  purpose,  adopt  the  Plidntiff 'a  argu* 
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ment,  that  the  purchaser  must  be  taken  to  have  investigated  the 
title,  and  to  be  affected  with  constructive  notice  of  all  that  investi- 
gation would  have  led  to.     But  here  an  important  distinction  must  be 
taken.    The  complaint  in  this  branch  of  the  case  is, — ^not  that  the 
act  of  the  assignees  in  selling  was  unlawful,  (it  is  only  in  reference 
to  the  tender  that  the  sale  is  complained  of  as  unlawful), — ^but  that 
the  manner  of  effecting  it  was  unlawful.    Now  the  investigation  of 
the  title  would  not  necessarilj,  or  by  any  legal  implication,  lead  to  a 
knowledge  of  that.    It  was  not  the  purpose  for  which  the  title  was 
investigated :  it  is  collateral  to  title.    It  depends  upon  circumstances 
— ^upon  discretion, — perhaps,  upon  the  conduct  of  the  insolvent, 
—upon  the  interests  of  creditors,  having  regard  to  the  life  interest 
with  which  they  had  to  deal, — upon  the  actual  state  of  the  title  and 
property, — upon  the  documents  of  title  which  the  assignees  had 
or  had  not; — upon  a  hundred  minute  circumstancei,-— 
to  a  knowledge  of  which  the  most  elaborate  *investiga-     [  ^450  ] 
tion  of  the  title  would  not  necessarily  lead,  and  of  which 
(not  having  actual  notice)  the  purchaser  was  not  bound  to  inquire. 
If  I  am  to  bold  that  a  purchaser  is  under  a  positive  obligation  to  in- 
quire into  a  collateral  question,  such  as  the  manner  of  selling,  I  shall 
in  effect  impose  upon  every  purchaser  from  assignees,  at  a  public 
auction,  a  fiduciary  character  as  between  him  and  the  owner  of  the 
estate. 

The  only  circumstance  I  can  find  which  could  possibly  bring  the 
purchaser  within  the  range  of  the  Plaintiff's  observations  at  the  mo* 
ment  of  the  sale,  is  the  alleged  inadequacy  of  the  consideration  giv- 
en for  the  estate.  Mr.  BcAb  may  certainly  have  had  local  know- 
ledge sufficient  to  inform  him  of  the  advantageous  nature  of  the  bar- 
gain he  was  making.  But,  with  that  exception,  if  he  is  to  be  affect- 
ed at  all,  it  must  I  think,  be  from  knowledge  actuaUy  acquired  after 
his  contract  was  made. 

Now  with  respect  to  the  adequacy  of  the  consideration  alone,  con- 
sidered apart  from  the  alleged  improvidence  in  the  manner  of  selling, 
I  certainly  understand  the  rule  of  the  Court  to  be  that,  even  in  or> 
dinary  cases  (a),  and  a  fortiori  in  cases  of  sales  by  public  auction, 

(a)  8m  1  Sagd.  V.  A  P.  440.,  ed.  la 
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mere  inadequacy  of  ooDsideration  is  not  a  groand  even  for  refosing 
a  decree  for  specific  performance  of  an  unexecuted  contract,  White 
Y.  Damon  (a)«  JSx  parU  LaUiam  (i),  and  still  less  can  it  be  a 
ground  for  rescinding  an  executed  contract.  The  only  exception 
which  I  believe  can  be  stated  is,  where  the  inadequacy  of  considera- 
tion is  80  gross  as  of  itself  to  prove  fraud  or  imposition  on  the  part 
tf  the  purchaser.    Fraud  in  the  purchaser  is  of  the  essence  of  the 

objection  to  the  contract  in  such  a  case.    The  case  must, 
[  M51  ]     however,  be  strong  indeed,  in  which  a  court  of  ^justice 

shall  sty,  that  a  purchaser  at  a  public  aucdon,  between 
whom  and  the  vendors  there  has  been  no  previous  commnnicatioti  if- 
fecting  the  iiairness  of  the  sale,  is  chargeable  with  fraud  or  imposi- 
tion, only  because  his  bidding  did  not  greatly  exceed  the  amount  of 
the  vendor's  reserved  bidding.     I  am  perfectly  satisfied  that  the 
Plaintiff's  case  cannot  be  sustained  upon  the  ground  of  mere  inade- 
quacy.   Another  principle  must  be  introduced.    It  must  be  made 
out  that  the  assignees  were  guilty  of  a  breach  of  trust  in  fixing  so 
low  a  reserved  biddbg  as  9002* ;  and  (as  I  have  already  observed) 
that  the  purchaser  was  bound  to  have  ascertained  that  a  breach  of 
trust  had  not  been  committed  in  that  respect  before  he  accepted  the 
conveyance.    It  is  unnecessary  upon  this  part  of  the  case  to  do  more 
than  refer  to  the  evidence  in  the  cause,  for  the  purpose  of  shewing 
that  a  valuation  of  the  Plaintiff's  life  interest  by  rule  was  subject  to 
almost  indefinite  reduction  by  reason  of  habits  of  intoxication,  which, 
as  appears  upon  the  evidence,  had  rendered  his  life  uninsurable.    I 
think  it  impossible  to  bold,  that  a  bona  fide  purchaser  at  a  public 
auction,  from  the  assignees  of  an  insolvent  whose  creditors  had  little 
0r  nothing  to  look  to  beyond  a  precarious  life  interest  in  the  estates 
of  their  debtor,  was  bound,  before  he  accepted  a  conveyance,  to  in- 
quire whether  the  circumstances  justified  the  assignees  in  fixing  any 
given  amount  as  a  reserved  bidding.    And  the  same  considerations 
have  a  direct  bearing  upon  the  question,  whether  the  consideration 
was  inadequate  in  fact*    If  it  were  necessary  to  find  a  justification 
fiiHr  the  purchase,  it  ia  $t  least  doubtful,  upon  the  evidence,  whether 
tbat  jo^calion  woidd  not  be  foiuid  in  the  amount  to  which  Sugha 

(a)  7  Vet.  so.  (d)  JA.$^tu    8e9  B#wr  v.  Cooper,  aato, p.  410. 
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fimited  his  tender  at  the  time  of  the  sale,  regard  being  had  to  the 
eirenmstances  nnder  which  that  tender  was  made,  and  to  which  I 
shall  presently  advert.  The  tender,  however,  I  here 
mention  not  with  reference  to  *its  legal  eiFect,  bat  with  [  *452  } 
reference  to  its  bearing  upon  the  question  of  value,  and 
upon  the  conduct  of  the  assignees  and  the  purchaser  at  the  sale. 
The  case  of  Lord  Aldborough  v.  Ttfre  (a)  shows  how  strongly  courts 
of  equity  incline  to  hold,  that  a  sale  by  public  auction  is,  for  parpoe* 
es  like  the  present,  a  legal  test  of  market  value. 

My  next  inquiry  then  must  be,  whether,  after  the  sale  and  before 
the  conveyance,  circumstances  attending  the  sale  came  to  the 
knowledge  of  the  purchaser,  such  as  would  have  satisfied  an  honest 
man,  using  reasonable  caution,  that,  in  accepting  a  conveyance  from 
the  assignees,  he  was  concurring  with  them  in  a  breach  of  trust.  The 
Plaintiff,  who  comes  after  conveyance,  must  make  out  two  things: 
first,  that  the  facts  he  relies  upon  did  constitute  a  breach  of  trust; 
and,  secondly,  that  the  purchaser  was  bound  to  have  taken  notice 
that  such  was  the  case. 

Without  examining  the  effect  of  the  evidence  on  the  question, 
whether  any  of  the  facts  I  am  about  to  consider  came  to  the 
knowledge  of  the  purchaser  before  the  completion  of  the  purchase^ 
I  will,  for  the  purpose  of  the  argument,  assume  that  he  had  acta* 
al  notice  of  them.  If,  upon  that  assumption,  none  of  the  facts  relied 
upon  would,  separately  taken,  furnish  a  ground  for  rescinding  an  exe^ 
cnted  contract,  I  cannot,  in  a  case  depending  so  much  upon  ciroum* 
stances  and  discretion  in  the  assignees,  hold,  that  the  purchaser  is 
within  the  scope  of  any  equitable  rule  afiecting  the  validity  of  his 
purchase,  only  because  those  facts,  collectively  taken,  may  havo  had 
some  effect  in  damping  the  sale.  I  do  not  say  what  the  result  might 
have  been,  if  the  Defendant  had  become  a  purchaser, 
with  knowledge  of  any  palpable  breach  of  duty  *by,the  [  ^458  ]- 
assignees.  But  can  I  lay  stress,  sufficient  to  avoid  the 
conveyance,  upon  the  omission  of  the  policy  ?  net  adverting  in  thie 
place  to  the  obsenration,  that  what  was  not  sold  at  the  aoction  waa 
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reserved  to  the  insolvent^-^an  I  say  that  it  was  not  competent  to 
the  assignees  to  decide  what  parts  of  the  property  of  the  insol- 
Tent  they  would  sell  and  what  retain  7  and  if  that  were  &  matter  for 
the  discretion  of  the  assignees,  can  I  possibly  hold,  that  the  disore> 
tion  of  the  assignees  was  po  ruinously  exercised  in  the  particular  in- 
stance of  the  policy,  that  it  was  a  fraud^in  a  purchaser  to  accept  a  con- 
veyance of  the  land  alone,  because  the  assignees  bad  sold  the  land  sep* 
arately  from  the  policy  ?  Again,  with  respect  to  the  premiums  upon  the 
policy  being  a  charge  upon  the  land,  suppose  this  to  have  been  a  blun- 
der,  not  admitting  of  the  apology  which  the  facta  of  this  case  certainly 
furnish,  would  it  have  been  a  breach  of  trust  in  the  assignees,  suffi- 
cient to  avoid  the  conveyance  ?  If  they  bad  made  a  contract  de  novo 
with  a  purchaser,  that  the  premiums  should  be  a  charge  upon  the 
land,  it  must  have  been  for  the  benefit  of  the  Plaintiff  that  the  policy 
should  be  kept  up ;  and,  in  the  case  of  this  insolvent,  such  a  stipu- 
lation with  a  purchaser  might  have  been  beneficial  to  him.  The 
cause  of  the  mistake,  in  representing  that  the  estate  was  liable  to 
the  premiums,  if  mistake  it  were,  has,  I  think,  been  satisfactorily 
explained.  The  purchaser  has  taken  a  conveyance  of  the  estate, 
subject  to  the  charge  and  the  benefit  of  the  policy  was  thereby  se- 
cured to  the  estate  of  the  insolvent,  to  an  extent  exactly  commensu- 
rate with  the  diminution  of  value  in  the  land  sold.  I  cannot  say 
that  the  beneficial  interest  of  the  insolvent  in  the  aggregate  of  his 
estate  was  in  fact  injuriously  affected  by  this  part  of  the  transactions 
complained  of;  and  even  if  it  were  so,  still,  if  the  course  taken  was 

one  which  it  was  competent  to  the  assignees  to  take,  in* 
£  M54  ]     the  exercise  *of  an  honest  though  mistaken  discretion,  that 

would  be  a  sufficient  protection  to  the  purchaser. 
Other  facts  of  the  class  which  I  am  now  considering  are,  the  omis- 
sion to  state  that  the  interest  of  the  Plaintiff  was  unimpeachable  for 
waste;  that  quit  rents  were  claimable ;  and  that  in  the  property 
was  included  manorial  rights  over  the  285  acres  of  which  the  farm 
consisted ;  and  also,  the  statement  respecting  the  tithea  and  land-tax. 
And  here  I  most  repeat,  that  I  give  no  opinion,  whether^  if  this  con- 
tract rested  in  fieri,  the  Court,  upop  the  whole  case,  might  nothavo 
found  an  excuse  for  relievmg  the  plaint^  from  this  sale.    And  I 
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must  be  distinctly  understood  as  not  offering  a  word  in  exeuse  of  the 
assignees,  in  considering  these  points,  on  a  question  with  the  purcha- 
ser only,  after  conveyance.  But  in  considering  the  case  of  the  pur- 
chaser only,  it  is  obvious,  upon  the  evidence  in  the  cause,  that  the 
value  of  the  privilege  of  committing  waste  had  become  merely  nom- 
inal :  and  the  same  observation  applies  to  the  manorial  rights.  The 
quit  rents  were  of  very  small  amount,  and  the  title  to  them  was  not 
acknowledged.  No  prudent  purchaser  would  have  given  more  than 
a  nominal  sum  for  the  chance  of  realizing  such  an  inheritance.  With 
respect  to  the  tithes  and  land  tax,  the  statement  in  the  particulars  of 
sale  was  not  untrue,  though  certainly  not  so  expressed  as  to  convey 
with  precision  no  other  meaning  than  the  truth.  But  except  as  this 
may  bear  upon  the  adequacy  of  consideration,  I  cannot  hold  that 
a  purchaser  was  bound  to  regard  it  in  determining  whether  he 
should  press  for  the  completion  of  his  contract  or  resist  it.  I  have 
no  evidence  that  the  purchaser  supposed  he  was  making  a  better  bar- 
gain in  this  respect  than  the  facts  would  entitle  him  to,  or  that  he  has, 
in  substance,  done  so.  The  other  acts  of  carelessness  in  the  con- 
^  duct  of  the  sale,  which  are  not  referrable  to  adequacy  of 
consideration  only  are  the  *delay  in  publishing  the  condi-  [  *455  ] 
tions  of  sale  until  the  day  of  the  sale, — and  the  stipula- 
tions as  to  title.  It  is  impossible  to  hold  that  these  are  acts  of  such 
a  depreciating  character  as  to  involve  the  purchaser  in  a  breach  of 
trust.  Hohson  v.  Btll  (a).  A  decision  that  these  are  circumstan- 
ces which  should  invalidate  a  conveyance,  would,  in  effect,  determine 
that  a  purchaser  from  assignees  at  a  public  auction  is  in  principle 
bound  to  take  upon  himself  a  fiduciary  character  to  the  extent  of  see- 
ing (not  merely  that  the  conveyance  he  accepts  is  not  a  breach  of 
trust,  for  to  that  extent  I  might  be  bound  to  go),  but  that  they  have 
exercised  their  discretion  in  the  conduct  of  the  sale  in  the  manner 
most  favourable  to  the  interests  of  the  insolvent.  In  considering  the 
effect  which  the  stipulation  as  to  the  title  might  have  in  damping  the 
sale,  it  is  not  unimportant  to  observe,  that  the  estate  was  in  mortgage 
for  large  sums  of  money  very  recently  advanced.  This  may  at  once 
explain  the  reason  why  the  assignees  thought  it  necessary  to  make 

(a)  2  Bear.  17. 
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the  Stipulation  referred  to,  and  why  at  the  same  time  that  stipula- 
tion may  not  have  bad  the  depreciating  e£fect  attributed  to  it. 

In  a  case  in  vrhich  concert  with  the  assignees  is  not  to  be  imputed 
to  the  purchaser,  I  think  he  might  lawfully  complete  his  contract 
notwithstanding  be  had  notice  of  the  acts  complained  of  by  the 
Plaintiff.  If,  therefore,  the  Plaintiff  can  succeed  in  rescinding  this 
contract,  after  conveyance,  it  must  be  upon  the  ground  of  the  ten- 
der, to  which  I  shall  now  briefly  advert. 

I  think  I  am  bound  to  take  it  as  sufficiently  proved  that  BM 
had  notice  of  the  tender  which  was  made.  The  first  question  then 
is  on  the  actual  nature  of  that  tender.  The  bill  states, 
[  MSB  ]  that,  in  consequence  of  Mr.  Acton^  the  'solicitor  of  the 
assignees,  having  threatened  to  proceed  to  a  sale  of  the 
estate,  the  Plaintiff  prevailed  upon  his  solicitor,  Mr.  Overton^  to 
agree  immediately  to  advance  the  amount  requisite  to  pay  the  debts 
exclusive  of  the  mortgages,  and  therefore  Mr.  Hughes^  a  clerk  of 
the  Plaintiff's  said  solicitor,  on  the  12th  of  July,  1838.  on  behalf 
of  the  Plaintiff,  tendered  to  the  assignees  the  sum  of  5502.  And 
elsewhere  the  bill  says  that  Overton  was  ready  to  advance  the  mo- 
ney on  mortgage,  and  the  same  was  tendered  by  Hughes  according- 
ly on  behalf  of  the  Plaintiff.  The  answer,  however,  distinctly  says 
that  Hughes  told  Acton  the  mortgage  was  given  up,  because  the 
life  of  the  Plaintiff  was  not  insurable,  and  a  sale  had  been  agreed 
upon,  in  conformity  with  which  the  conveyance  was  tendered.  And 
the  evidence  of  Hughes^  who  says  that  Overion  had  abandoned  all 
intention  of  lending  or  obtaining  money  by  way  of  mortgage,  be- 
cause the  life  was  not  insurable,  supports  the  answer.  Thv9  distinc- 
tion is  material.  A  mortgage  would  have  left  the  equity  of  redemp- 
tion to  be  dealt  with  by  the  assignees.  A  purchase  wholly  withdrew 
it  from  them.  [After  minutely  commenting  on  the  other  facts 
bearing  on  this  point,  his  Honor  proceeded.]  Whether  the  sale 
was  to  be  to  a  stranger,  or  to  the  Plaintiff,  or  to  a  trustee  for  the 
Plaintiff,  I  am  perfectly  satisfied  that  the  money  tendered  was  ten- 
dered as  purchase-money,  that  the  execution  of  tho  conveyance  was 
a  condition  precedent  to  the  payment  of  the  money,  and  consequent- 
ly that  the  withdrawal  of  the  estate  from  the  administration  of  the 
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Court  for  Relief  of  Insolvent  Debtors  was  the  consideration  for  the 
payment.     It  would  be  absurd  to  suppose  that  the  assignees  would 
have  refused  Hughes's  tender  of  a  sum  of  money  equal  in  amount 
to  the  scheduled  debts,  if  the  estate,  subject  only  to  the  repayment 
of  that  money,  was  to  remain  in  their  hands  for  administration,  in 
addition  to  the  sum  so  tendered.     Now  in  this  state  of 
things,  if  a  stranger,  and  not  •the  Plaintiff,  or  a  trustee     [  MST  ] 
for  the  Plaintiff,  were  to  be  the  purchaser,  the  only  risk 
which  the  assignees  took  upon  themselves,  in  determining  to  proceed 
with  the  sale,  was  the  risk  of  the  estate  selling  for  less  than  the  mo- 
ney tendered  by  Hughes ;  but  as  more  in  fact  was  realized,  the 
Plaintiff  could  not  complain  that  he  is  injured  by  the  sale.     If,  on 
the  other  hand,  the  purchase  was  to  be  made  for  the  benefit  of  the 
Plaintiff,  why  has  not  Hughes  deposed  to  that  fact  ?     I  am  called 
upon  to  say  that  the  conveyance  of  the  assignees  to  Bahh^  which  is 
admitted  to  be  good  at  law,  is  voidable  in  equity,  by  reason  of  the 
tender,  yet  the  Plaintiff,  by  keeping  back  the  deed  produced  by 
HugheSj  and  not  explaining  to  me  what  the  real  transaction  was, 
refuses  to  let  me  know  what  the  tender  really  was.    I  think  the 
evidence  on  this  point  sustains  the  case  made  by  the  answer,  with, 
perhaps,  one  exception.     Upon  the  evidence  taken   alone  a  doubt 
might  possibly  arise,  whether  Acton  and  the  assignees  must  not  have 
understood  that  the  purchase  of  which  Hughes  spoke  was  a  purchase 
to  be  made  for  the  benefit  of  the  Plaintiff,  but  the  evidence  upon 
this  point  is  by  no  means  so  explicit  as  the  importance  of  the  point 
required  that  it  should  be ;  and  if  upon  this, — which  was  the  Plain- 
tiff's  case, — there  is  any  obscurity,  upon  him  the  consequences  of 
that  obscurity  must  fall.     Looking  at  the  issue  tendered  by  iho  an- 
swer, the  Plaintiff  is  without  excuse  for  not  having  brougbi  the  evi- 
dence of  Hughes  to  bear  directly  upon  the  point.     I  cannot  attri- 
bute the  omission  to  a  slip  or  inadvertency.     I  am  cl^r,  therefore, 
that  I  ought  to  give  no  relief  to  the  Plaintiff  upon  ^he  case  now  be- 
fore me,  even  if  I  were  satisfied  that  the  Plaintiff  was  right  in  his 
law  respecting  the  construction  of  the  statute  7  Geo.  4,  c.  57. 
The  observation  made  at  the  bar,  that  the  assignees  could  not  .be 
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required  to  postpone  the  sale  upon  a  tender  made  at  the 
[  MSS  ]     last  moment,  and  requiring  the  examination  *of  the  con- 
tents of  the  deed,  is  not  unimportant  in  its  bearings  upon 
this  part  of  the  case. 

The  next, — and  if  decided  in  the  negative, — the  last  questions 
are,  whether  the  argument  argued  on  behalf  of  the  Plaintiff  is  well 
founded, — that  no  creditor  could  claim  an  interest  in  the  estate  of 
the  insolvent  unless  his  name  were  in  the  schedule ;  and  whether, 
as  a  consequence  of  that  proposition,  a  tender  by  the  insolvent,  at 
any  moment,  of  the  amount  of  the  debts  in  the  schedule  gave  him 
a  right  in  equity  to  redeem  his  estate.  This  argument  proceeded 
on  the  supposition  that  no  debts  could  be  added  to  the  schedule. 
The  assignees,  on  the  other  hand,  have  contended  that  the  tender 
by  Huffhes  was  insufficient,  for  several  reasons :  first,  because  cre- 
ditors might  be  added  to  the  schedule ;  secondly,  because  the  debts 
in  the  schedule  might  be  increased  in  amount,  and  notice  bad  been 
given  by  some  of  the  creditors,  that  they  claimed  to  increase  the 
amount  of  their  debts ;  thirdly,  because  no  tender  was  made  to 
cover  the  future  expenses  of  litigation  in  the  Insolvent  Court ;  and 
lastly,  that  the  order  of  the  Court,  under  which  the  assignees  sold 
the  estate,  was  imperative,  and  that  they  were  not  bound  to  incur 
responsibility  by  neglecting  that  order  of  the  Court,  authorizing 
them  so  to  do. 

In  order  to  satisfy  myself  upon  this  subject,  I  have  carefully 
considered  the  act  of  Parliament  (a),  and  the  impression  upon  my 
xniad  is  so  strong,  that  creditors  not  named  by  the  insolvent  in  his 
schedule  might  entitle  themselves  to  have  their  names  and  debts 
added  to  the  schedule,  and  procure  them  so  to  be,  that  I  cannot 
possibly  hold  that  the  assignees  were  wrong  in  deciding  that  they 
would  proceed  to  a  sale,  and  rely  for  their  indemnity 
[  MSQ  ]  upc^j  the  order  of  the  Court,  under  'which  they  acted. 
Thatvhey  were  so  indemnified  at  law  is  clear;  and  what- 
ever I  might  have  thought  it  right  to  do,  in  granting  or  refusing  an 
injunction,  if  an  application  to  stay  the  sale  had  been  made  before 


(a)  7  Geo.  4,  c.  57. 
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the  sale  took  place,  I  cannot  hold  that  the  sale  is  void  after  it  has 
taken  place,  and  the  purshaser  has  got  his  conveyance. 

[His  Honor  stated  the  substance  of  the  lOth,  35th,  40th,  41st, 
42nd,  43rd,  45th,  and  46th  sections,  observing,  that,  according  to 
the  effect  of  the  42nd  section,  the  Court  is  to  cause  notice  of  filing 
the  petition,  and  of  the  time  and  place  appointed  for  hearing  the 
petition  and  schedule,  to  be  given  to  three  distinct  classes  of  ere- 
ditors :  first,  the  creditors  at  whose  suit  the  prisoner  shall  be  in 
custody;  secondly,  the  other  creditors  in  the  schedule  ;  and, thirdly, 
all  creditors  (if  any)  not  named  in  the  schedule ;  for  after  expressly 
directing  that  the  Court  shall  decree  notice  to  be  given  to  the  first 
and  second  classes,  tho  act  adds,  *'  and  to  be  inserted  in  the  London 
Gazette ;  and  also,  if  the  said  Court  shall  think  fit,  in  the  Edin- 
burgh and  Dublin  Gazettes,  or  either  of  them ;  and  also  in  such 
other  newspaper  or  newspapers  as  the  said  Court  shall  direct."] 

Now,  adverting  to  the  scope  of  the  petition,  namely,  that  the 
prisoner  may  be  discharged  from  prison  in  respect  of  all  debts 
owing  at  the  time  of  presenting  his  petition ;  that  the  schedule  is  to 
contain  all  debts  and  claims ;  that  notice  is  to  be  publicly  given  of 
the  hearing  of  the  petition,  and  consideration  of  the  schedule  gen- 
erally, as  well  as  particularly,  to  the  creditors  therein  named ;  that 
any  creditor  upon  proving  bis  debt  may  oppose  the  prisoner's  dis- 
charge, and  challenge  correctness  of  the  schedule ;  that  the  act 
contemplates  the  case  of  the  schedule  requiring  amendment,  that 
its  truth  may  be  the  subject  of  examination  and  report, 
and  that  the  prisoner  is  ultimately  *to  swear  to  the  truth  [  *460  ] 
of  it,  (considering  what  the  truth  so  to  be  sworn  to  must 
be),  and  the  rules  for  making  dividends  before  and  after  adjudication, 
I  cannot  discover  the  foundation  for'  the  arguments  of  the  PlaintiiT's 
counsel,  that  no  creditors  of  the  Insolvent  at  the  time  of  filing  his 
petition  have  any  interest  in  his  estate  under  the  insolvency,  unless 
the  Insolvent  has  volunteered  to  put  their  names  upon  his  schedule. 
The  obvious  purport  of  the  act  appears  to  be,  that  all  the  debts  of 
the  Insolvent  shall  be  ascertained ;  and  I  presume  the  Court  would 
not  adjudicate  that  he  be  discharged  unless  and  until  he  submitted 
to  make  his  schedule  true. 
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So  far,  therefore,  as  the  case  depends  upon  the  tender  alone,  I 
think  the  assignees  were  not  guilty  of  a  breach  of  duty  in  proceed- 
ing to  a  sale  after  the  tender  was  made. 

In  these  circumstances,  without  reference  to  the  question  whe- 
ther the  purchase  to  be  effected  by  the  deed  was  proposed  to  be 
made  for  the  benefit  of  the  Plaintiff  or  of  a  stranger,  and  whatever 
the  result  of  any  inquiry  as  to  that  fact  might  be,  even  supposing 
the  case  were  now  open  to  any  such  inquiry,  it  is  impossible  that  a 
Court  of  Equity  can  say  that  the  assignees  were  guilty  of  a  breach 
of  trust,  of  which  a  purchaser  was  bound  to  take  notice,  because  they 
made  no  better  offer,  as  a  condition  upon  which  the  sale  should  be 
stayed,  than  that  which  was  made  on  their  behalf  by  their  solicitor 
Mr.  Actoriy  and  refused  by  Mr.  Hughes^  on  the  part  of  the  proposed 
purchaser.  The  bill  must  be  dismissed  as  against  Balh^  with  costs, 
and  as  against  the  assignees  without  costs.  I  leave  the  costs  of 
the  assignees  to  the  judgment  of  the  Court  for  the  Relief  of  In- 
solvent Debtors,  to  whom  it  will  properly  belong  to  determine,  with 
reference  to  the  question  of  costs,  whether  they  have  or  not  taken 
the  proper  course  in  dealing  with  the  Insolvent's  estate. 


[  •461  ]  •Foss  V.  Hakbottlb. 

1843 :  4th,  6th,  7th,  8th  and  26th  March. 

Bill  hy  two  of  the  proprietors  of  shares  in  a  company  incorporated  by  act  of  Pltrlia- 
ment,  on  behalf  of  themselres  and  all  other  the  proprietors  of  shares  except  the 
Defendants,  against  the  five  directors,  (three  of  whom  had  become  bankrupt ),  and 
against  a  proprietor  who  was  not  a  director,  and  the  solicitor  and  architect  of  the 
company,  charging  the  Defendants  with  concerting  and  effecting  various  franda> 
lent  and  illegal  transactions,  whereby  the  property  of  the  company  was  misapplied, 
aliened,  and  wasted  ;  that  there  had  ceased  to  be  a  sufficient  number  of  qualified 
directors  to  constitute  a  board ;  that  the  company  had  no  clerk  or  office ;  that  in 
such  circumstances  the  proprietors  had  no  power  to  take  the  property  out  of  the 
hands  of  the  Defendants,  or  satisfy  the  liah^ities  or  wind  up  the  affairs  of  the 
company ;  praying  that  the  Defendants  might  be  decreed  to  make  good  to  the  com- 
pany the  losses  and  expenses  occasioned  by  the  acts  complained  of;  and  praying 
the  appointment  of  a  receirer  to  take  and  apply  the  property  of  the  company  in 
dischafge  of  its  liabilities,  and  secure  the  surplus  :  the  Defendants  demurred. 
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Hdd^  that,  upon  the  facts  stated,  the  continaed  existence  of  a  boanl  of  directors  de 
facto  must  be  intended  \  that  the  possibility  of  convening  a  general  meeting  of  pro- 
prietors  capable  of  controlling  the  acts  of  the  existing  board  was  not  excluded  by 
the  allegations  of  the  bill ;  that  in  such  circumstances  tliere  was  nothing  to  pre- 
vent the  company  from  obtaining  redress  in  its  corporate  character  in  respect  o^ 
the  matters  complained  of;  that  therefore  the  plaintiffs  could  not  sue  in  a  form  of 
pleading  which  assumed  the  practical  dissolution  of  the  corporation;  and  that  the 
demurrers  must  be  aUowed.[l] 

The  bill  was  filed  in  October,  1842,  by  Richard  Foss  and  JEd- 
wardStarkie  Tarton^  on  behalf  of  themselves  and  all  other  the  share- 
holders or  proprietors  of  shares  in  the  company  called  "  The  Victo- 
ria Park  Company,"  except  such  of  the  same  shareholders  or  pro- 
prietors of  shares  as  were  defendants  thereto,  against  Thomas  Ear- 
bottle  J  Joseph  Adsheady  Henry  Byrom^  John  Westhead^  Richard 
Bealey^  Joseph  Derdson^  Thomas  Bunting  and  Richard  Lane;  and 
also  against  H.  Rotton,  E.  Lloydy  T.  Peet^  J.  Biggs  and  S.  Brooks^ 
the  several  assignees  of  Byrorrij  Adshead  and  Westheadj  who  had 
become  bankrupts. 

The  bill  stated,  in  effect,  that  in  September,  1835,  certain  per- 
sons conceived  the  design  of  associating  for  the  purchase  of  about 
180  acres  of  land,  situated  in  the  parish  of  Manchester^  belonging 
to  the  Defendant  Joseph  Denison  and  others,  and  of  enclosing  and 
planting  the  same  in  an  ornamental  and  park-like  manner,  and  erect- 
ing houses  thereon  with  attached  gardens  and  pleasure  grounds,  and 
selling,  letting,  or  otherwise  disposing  thereof;  and  the  Defendants 
HarbottUj  Adsheady  Byromy  WestJieady  Bealeyy  Denisony  Bunting^ 
and  LanCy  agreed  to  form  a  joint-stock  company,  to  consist  of  them- 
selves and  others,  for  the  said  purpose  :  that  in  October, 
1836,  •plans  of  the  land,  and  a  design  for  laying  it  out,  [  ^462  ] 
were  prepared :  that  after  the  undertaking  had  been  pro- 
jected and  agreed  upon,  Denison  purchased  a  considerable  portion 
of  the  said  land  of  the  other  original  owners,  with  tho  object  of  re- 
selling it  at  a  profit,  and  Harbottlcy  Adsheady  Byromy  Westheadj 
Bunting  and  JjanCy — and  one  P.  Leicestevy  and  several  other  per- 
sons, not  members  of  the  association, — purchased  the  said  land  in 
parcels  of  Denison  and  the  other  owners,  so  that  at  the  time  of  pass- 

[1]  See  Lord  y.  the  Copper  Miners'  Co^  1  Hall  k,  Twella,  86. 
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ing  the  act  of  incorporation  Harhottle,  Adshead^  Byrom^  Westheadj 
Bunting  and  Lane  owned  more  than  half  of  the  land  in  question, 
the  remainder  being  the  property  of  persons  who  were  not  share- 
holders: that  Denison  and  the  last  named  five  Defendants  made 
considerable  profits  by  re-sel1ing  parts  of  the  said  land  at  increased 
chief  rents  before  the  act  was  passed. 

The  bill  stated,  that  between  September,  1835,  and  the  begin- 
ning of  1836,  various  preliminary  steps  were  taken  for  enabling 
the  projectors  of  the  said  company  to  set  it  on  foot :  that  in  April, 
1836,  advertisements,  describing  the  objects  of  the  proposed  compa- 
ny, and  the  probabilities  of  its  profitable  result,  were  published,  in 
which  it  was  proposed  to  form  the  association  on  the  principle  of  a  ton. 
tine :  that  the  first  eight  named  Defendants  and  several  other  per- 
sons subscribed  for  shares  in  the  proposed  company,  and  among 
others  the  Plaintiff  Foss  subscribed  for  two  shares,  and  the  Plaintiff 
Ihirtan  for  twelve  shares  of  1002.  each,  and  signed  the  contract,  and 
paid  the  deposit  of  4Z.  per  share :  that  at  a  public  meeting  of  the 
subscribers,  called  in  May,  1836,  it  was  resolved  that  the  report 
of  the  provisional  committee  should  be  received,  and  the  various 
suggestions  therein  contained  be  adopted,  subject  to  the  approval 
of  the  directors,  who  were  requested  to  complete  such  purchases 
of  land,  and  also  such  other  acts  as  they  might  con- 
[  *463  ]  aider  ^necessary  for  carrying  the  objects  of  the  under- 
taking into  effect ;  and  it  also  resolved  that  HathotiUj 
Adsheady  Byrom^  Weithead  and  Bealey  should  be  appointed  direc- 
tors, with  power  to  do  such  acts  as  they  might  consider  necessary  or 
desirable  for  the  interests  of  the  company ;  and  Westhead^  W.  Chrant 
and  (7.  LetB^  were  appointed  auditors.  Lane  architect,  and  Bunting 
solicitor  ;  that  in  order  to  avoid  the  responsibilities  of  any  ordinary 
partnership,  the  Defendants  Harbottle  and  others  suggested  to  the 
subscribers  the  propriety  of  applying  for  an  act  of  incorporation, 
which  was  accordingly  done  ;  that  in  compliance  with  such  applica- 
tion, by  an  act,  intituled  '^  An  Act  for  establishing  a  Company  for 
the  purpose  of  laying  out  and  maintaining  an  ornamental  Park  with- 
in the  Townships  of  Ru%hholme^  Charlton-upan-Medlock  and  Mo9s 
Side,  in  the  County  of  Lancaster ^^^  which  received  the  royal  assent 
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on  the  5th  of  May,  1837,  (7  Will.  4.),  it  was  enacted  thafteertain 
persons  named  in  the  act  including  HarhottUy  AcUheadj  Bealej/^ 
Westhead,  Bunting  and  Benison  and  others,  and  all  and  every  such 
other  persons  or  person,  bodies  or  body  politic,  corporate  or  collegi- 
ate, as  had  already  subscribed  or  should  thereafter  from  time  to  time 
become  subscribers  or  a  subscriber  to  the  said  undertaking,  and  be 
duly  admitted  proprietpr  as  thereinafter  mentioned,  and  their  re- 
spective successors,  executors,  administrators  and  assigns,  should  be 
and  they  were  thereby  united  into  a  company  for  the  purposes  of 
«  the  said  act,  and  should  be  and  they  were  thereby  declared  to  be 
one  body  politic  and  corporate  by  the  name  of  ^'  The  Victoria  Park 
Company,"  and  by  that  name  should  have  perpetual  succession  and 
a  common  seal,  and  by  that  name  might  sue  and  be  sued,  plead  or 
be  impleaded  at  law  or  in  equity,  and  should  and  might  prefer  and 
prosecute  any  bill  or  bills  of  indictment  or  information 
against  any  person  or  persons  who  should  commit  any  fe-  [  *464  ] 
lony,  misdemeanor,  or  other  oflfenco  indictable  or  punish- 
able by  the  laws  of  this  realm,  and  should  also  have  full  power  and 
authority  to  purchase  and  hold  lands,  tenements,  and  hereditaments 
to  them,  and  their  successors  and  assigns,  for  the  use  of  the  said  un- 
dertaking in  manner  thereby  directed.  [The  bill  stated  several 
other  clauses  of  the  act  (a).] 

(o)  The  salMtanoe  of  tbe  act,  as  f  tated  in  the  bill,  was  as  follows : — Section  S. 
Tht  oompany  empowered  to  pnrehase  the  lands  mentioned  in  the  schedole;  6,  and 
•tber  lands  within  a  mile  from  the  boaadry  of  the  said  lands ;  1ft,  for  a  sam  or  rams 
m  gross,  or  annnal  rent  serrioe  or  perpetoal  rent-€hai^»  (notwithstanding  the  ek- 
^tence  of  any  nnperformed  contract  for  the  sale  of  any  lands  to  the  company  of 
proprietors,  or  any  of  them).  16.  Power  to  lay  oat  the  lands;  and  NiOd  thereon, 
as  the  directors  might  think  proper.  18.  Capital  to  be  600,000/.,  and  to  be  applied, 
£rst|  in  payment  of  the  expenses  of  obtaining  the  act;  and  then  in  payment  of  the 
purchase-monies  of  the  lands*  and  making  and  mafaitaining  (he  parks  and  buildings, 
■ad  the  other  purposes  of  the  act  19.  None  of  the  powen  given  by  the  act  to  be 
axerdsed  before  ft0,000/.  should  be  raised.  20.  The  capital  to  be  divided  in  5000 
the  sharts  to  be  personal  estate.  23,  24,  2A,  26,  27.  BroTisions  with  respect  to  the 
nominees  of  shajreholders,  and  the  doration  of  the  iateresu  of  the  shareholders,  on 
principle  of  tontine.  29.  Register  of  the  names  and  additions  of  shareholders  and 
their  nominees  to  ba  kept  by  the  dark  or  secretary  pf  the  company,  and  the  common 
latf  afixed  ttMieki.    a4  P«rvlOTloniik«eiakiiii4ilfoM 
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[  *465  ]         *The  bill  also  stated  the  schedule  annexed  to  the  act, 
wherebj  the  different  plots  of  the  said  land,  numbered 

BQch  calls  not  to, exceed  102.  per  share  at  one  time,  and  to  be  at  least  two  months 
from  each  other :  the  money  to  be  put  into  the  hands  of  the  treasurer,  and  applied  at 
aforesaid.    35.    Declaration  and  evidence  necessary  in  actions  for  calls.    38.    Tlutt 
the  business  affairs  and  concerns  of  the  company  shall,  from  time  to  time,  and  at  all 
times  hereafter,  be  under  the  control  of  five  shareholders,  (to  be  appointed  directors) 
who  shall  have  the  entire  ordering,  managing,  and  conducting  of  the  company,  and 
of  the  capital,  estates,  revenue,  effects,  and  affairs,  and  other  the  concerns  thereof, 
and  who  shall  also  regulate  and  determine  the  mode  and  terms  of  carrying  on  and 
conducting  the  business  and  affairs  of  the  company,  conformably  to  the  provisions 
contained  in  this  act;  and  no  proprietor,  not  bcii^  a  director,  shall,  on  any  account 
or  pretence  whatsoever,  in  any  way  meddle  or  interfere  in  the  managing,  ordering,  or 
conducting  the  company,  or  the  capital,  estates,  revenue,  effects,  or  other  the  busi- 
ness, affairs,  or  ccncems  thereof,  but  shall  fully  and  entirely  commit,  entmst,  and 
leave  the  same  to  be  wholly  ordered,  mannged,  and  conducted  by  the  directors  for 
the  time  being,  and  the  persons  whom  tlicy  shall  appoint,  save  as  hereinafter  men- 
tioned.   ;19.  That  the  said  7.  HarboHU,  J  Adihtad,  H.  Byrom,  /.  fVntkead,  and 
J2.  Bealy  shall  be  the  present  and  first  directors  of  the  company.    40.  Three  direc- 
tor to  constitute  a  board,  and  the  acts  of  three  or  more  to  be  as  effectual  as  if  done 
by  the  five.    42.  Minutes  of  the  proceedings  of  every  board  to  be  entered  in  a  book 
to  be  kept  by  the  clerk  or  secretary  at  the  ofiice  of  the  company.    43.  The  board  of 
directors  for  the  time  being  to  have  full  power  and  authority  to  appoint  or  remore 
the  banker,  broker,  architect,  surveyor,  solicitor,  builder,  treasurer,  and  clerk,  and 
also  a  secretary,  and  all  other  agents,  officers,  clerks,  and  servants,    45.  Books  of 
account  of  all  the  transactions  of  the  company  to  be  kept,  and  half-yearly  reports 
and  balance  sheets  to  be  made:  the  proprietors  to  have  access  to, and  to  beat  liberty 
to  inspect  all  books,  accounts,  documents,  and  writings  belonging  to  the  company,  at 
i^U  reasonable  times.    46.  That  a  meeting  of  the  proprietors  of  the  company  shall 
be  convened  and  held  on  the  first  Monday  in  the  month  of  Jaly,  1837,  and  on  the 
same  day  in  every  succeeding  year,  at  eleven  o'clock  in  the  forenoon,  at  their  office 
or  such  other  convenient  place  in  Mancheatir  as  the  directors  may  think  proper  to 
appoint,  of  which  meeting  the  clerk  or  secretary  for  the  time  being  of  the  company 
shall  give  fourteen  days*  previous  notice,  by  an  advertisement  in  one  of  the  ManchtB- 
ter  newspapers*  and  each  meeting  so  to  be  convened  and  held  shall  be  called  **TIm 
Annual  General  Meeting,"  and  the  proprietors  respectively  qaalified  to  not  and  vote 
therein,  according  to  \he  provisions  therein  contained,  and  who  personally,  by  such 
proxy  as  hereinailer  authorbed,  shall  attend  the  same,  shall  have  full  power  and  au- 
thority to  decide  upon  all  such  matters  and  questions  as  by  virtue  of  this  act  shall  be 
brought  before  such  annual  general  meeting.    47.  Board  of  directors  empowered  to 
call  extraordinary  general  meetings.    48.  That  ten  or  more  proprietors  of  the  com- 
pany for  the  time  being,  qaalified  to  vote  as  hereinafter  mentioned,  or  three  full  fouith 
parts  in  number  and  value  of  all  the  proprietors  for  the  time  being  of  the  company, 
may,  at  any  time,  by  writing  uder  tkiev  hands,  require  the  iMwrd  of  diroeton  tar  the 
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•from  1  to  87,  were  stated  to  have  been  purchased  by  the     [  MeG  ] 
Victoria  Park  GompaDjr  from  the  various  persons  whose 

lime  being  to  call  an  extraordinaiy  general  meeting  oT  the  projyrietors,  and  every  each 
reqaisUion  shall  set  foarlh  the  object  of  Bocb  extraordinary  meeting,  and  shall  be  left 
with  the  clerk  or  secretary  for  the  time  being  at  the  principal  office  of  the  company, 
•t  least  one  calendar  month  before  tlie  time  named  in  the  reqaisition  for  the  meeting 
to  be  bolden,  otherwise  the  said  board  shall  not  be  boond  to  take  notice  thereof;  but 
in  case  the  directors  shall  refuse  or  neglect  for  fourteen  days,  aAer  such  requisition 
shall  be  so  left  as  aforsnid,  to  call  such  extraordinary  meeting,  then,  the  proprietors 
signing  the  requisition  may,  fjr  the  purposes  mentioned  in  such  requisition,  call  an  ex- 
traordinary general  meeting  of  the  proprietors,  by  notice  signed  by  them,  and  adver- 
tised in  one  or  more  of  the  ManchetUr  newspapers,  at  least  fourteen  days  before  the 
time  fixed  for  holding  the  meeting;  and  in  every  such  advertisement,  the  object  of 
•neb  extraordinary  meeting,  and  the  day  and  hoar  and  place  in  the  town  of  MaU' 
<hetUr  of  holding  the  same,  and  the  delivery  of  the  requisition  to  the  said  board,  and 
«f  its  refusal  to  call  such  extraordinary  meeting,  shall  be  specified.  65.  Two  of  the 
directors  selected  by  lot  amongst  themselves,  to  retire  from  oflice  at  the  annual  general 
meeting  in  July,  1841,  and  be  replaced  by  two  qualified  proprietors,  to  be  then 
elected  by  the  majority  of  votes  at  such  meeting,  and  two  others,  the  longest  in  office 
«r  so  selected  to  retire,  at  every  subsequent  annual  general  meeting;  but  the  retiring 
directors  to  be  re-eligible.  67.  No  person  shall  be  a  director  who  shall  not  be  a 
bolder  in  fiis  own  right  of  the  number  of  shares  hereinafter  mentioned  in  the  capital 
of  the  company,  viz.  who  shall  not  be  a  holder  of  ten  shores  at  least,  so  long  as  the 
total  number  of  the  shares  shall  exceed  660;  and  from  and  after  the  total  /Himber  of 
the  company  shall  be  reduced  to  and  shall  not  exceed  100,  then,  who  shall  not  be  a 
holder  of  five  shares  at  least;  and  if  any  of  the  then  or  future  directors  shall  cease  to 
hold  the  respective  number  of  shares  aforesaid  in  his  own  right,  his  office  as  director 
shall  thoreopon  and  thenceforth  become  vacated.  68.  Directors  may  vacate  by 
resigning  their  offices.  70.  Doard  of  directors  to  appoint  qualified  persons  to  fill  up 
the  offices  of  directors  dyingi  resigning,  removed,  or  becoming  disqualified  before 
their  time  of  retirement;  such  appointments  to  be  subject  to  the  approbation  of  the 
next  general  meeting.  73.  Cheques,  bills,  notes,  and  other  negotiable  securities,  to 
be  signed,  &c.  by  the  treasurer  or  such  other  officer  of  the  company  as  the  board, 
should  by  minute  appuint,  and  no  others  to  be  binding  on  the  company.  74.  That  all 
actions,  suits,  and  other  proceedings  at  law  or  in  equity,  to  be  commenced  and  prosecu- 
ted by  or  on  behalf  of  the  company,  shall  and  lawfully  may  be  commenced  and  institut- 
ed or  prosecuted  in  |he  name  of  the  treasurer,  or  any  one  of  the  directors  of  the  company 
for  the  time  being,  as  the  nominal  plaintiff  for  and  on  behalf  of  the  company  ;  and  aH 
actions,  &c.  against  the  company  shall  be  commenced  and  instituted  and  prosecu- 
ted against  the  treasurer,  or  any  one  of  the  disectors  of  the  company  for  the  time  being, 
as  the  nominal  defendant  for  and  on  behalf  of  the  company.  78.  Directors  to  liave 
power  to  sell  or  declare  forfeited  shares,  for  non-payment  of  debts  or  liabilities  to  the 
company.  83,  84,  85.  Shares  vested  in  executors,  legatees,  and  assignees  of  propri- 
^ton,  upoB  being  timnsferred  and  daly  registered,  and  siieh  ezeoaton,  legatees,  aa> 
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[  *467  j     ^names  were  therein  set  forth,  and  inoladiog  the  following 

names :  "  Mr,  P.  Leicester  and  others ;" — ^^  Mr.  Lacy 

and  another;"—"  Mr.  Lane''  and  "  Mr.  Adehead:''  that 

[  MBS  ]     •the  land  so  stated  to  he  purchased  of  "  P.  Leieeeter  and 

others,  was  at  the  time   of  passing  of  the  act  vested 

partly  in  P.  Leieeeter  and  partly  in  Westheadj  Bunting^  and  Byrom^ 

and  the  land  so  stated  to  be  purchased  of  "  Lacy  and  another/' 

was  at  the  time  of  the  passing  of  the  act  vested  partly  in  Mr.  Laey 

and  partly  in  Lane. 

The  bill  stated,  that  the  purchase  and  sale  of  the  said  land  as 
aforesaid  was  the  result  of  an  arrangement  fraudulently  concerted 
and  agreed  upon  between  SarbotUej  Adshead^  Byrom^  Wettthead^ 
Denisonj  Bunting^  and  Lane,  at  or  after  the  formation  of  the 
company  was  agreed  upon,  with  the  object  of  enabling  themselves 
to  derive  a  profit  or  personal  benefit  from  the  establishment  of  the 
said  company ;  and  that  the  arrangement  amongst  the  persons  who 
were  parties  to  the  plan  was,  that  a  certain  number  from  amongst 

■igneei,  &c.  to  be  liable  to  calls,  &c,  at  if  original  proprietori.  90.  Afiht  one  half 
of  the  capital  of  500,000/.  ahoald  have  been  paid  np,the  board  of  directors,  withsane- 
tioD  of  a  general  meeting,  empowered  to  borrow  at  interest  any  samor  snmsof  money, 
sot  exceeding  150,000/.  in  the  whole,  on  the  secarity  of  the  lands,  property,  and  ef- 
fects of  the  company,  by  deed  or  writing  nnder  their  common  seal  :  entries  of  all  socb 
mortgages,  and  the  particulars  thereof  to  be  made  in  a  book  to  be  kept  by  the  clerk  of 
the  company,  and  such  book  to  be  Qpen  for  the  perusal  st  all  reasonable  times  of  any 
proprietor  or  creditor  of  the  company.  98.  Moilgagee  not  required  to  see  to  the  na* 
cessity  for  or  application  of  tbe  mortgage  money.  106.  Board  of  directors,  with  tha 
sanction  of  two  successive  general  meetings,  and  the  proportwn  in  number  and  valaa 
of  the  proprietors  and  shares  therein  mentioned,  empowered  to  put  an  end  to  the  te- 
nnre  by  way  of  tontine,  and  discharge  tbe  shares  from  all  benefit  of  survivorihip.  107, 
108.  Power  to  dissolye  the  company,  and  wind  up  the  affairs  thereoi^  in  manner 
therein  mentioned,  under  the  sanction  of  snch  general  meetings.  112.  Notices  to  pro* 
prietors  sent  by  post,  according  to  their  addresses  in  the  register,  to  be  sofficienL  129. 
'^hat  in  all  cases  wherein  it  may  be  requisite  or  nece«ary  for  any  person  or  party  to 
erre  any  notice,  or  any  writ  or  other  legal  proceedings  upon  the  said  company,  the 
lervice  thereof  upon  the  elerk  or  secretary  to  the  eoinpaay,  or  any  agent  or  oflBcer  esn- 
ployed  by  the  said  director,  or  leaving  ^le  same  at  the  office  of  snch  clerk  or  sec- 
retary, agent  or  officer,  or  at  his  last  or  usual  place  of  abode,  or  upon  any  one  of 
the  said  directors,  or  delivery  thereof  to  some  inmate  at  his  last  or  nsaal  place' of 
abode,  shall  be  deemed  good  aad  tuffident  service  of  the  same  raq>aeliTely  oa  the 
eonq^y  or  tbeir  diractaia» 


CASES  IN  CHANCERY.  469 

I84S.>— FoM  T.  Batbotde. 

■  ill  I  » 

themselves  should  be  appointed  directors,  and  should  purchase  for 
the  company  the  said  plots  of  land  from  the  persons  in  whom  thej 
were  vested,  at  greatly  increased  and  exorbitant  prices :  that  it  was 
with  a  view  to  carry  the  arrangement  into  effect  that  Harboitie^ 
AdsJieadj  Byrom^  and  Weathead  procured  themselves  to  be  appointed 
directors,  and  J)eni9on  procured  himself  to  be  appointed  auditor : 
that  accordingly,  after  the  plots  of  land  had  become  vested  in  the 
several  persons  named  in  the  schedule,  and  before  the  passing  of 
the  act,  the  siud  directors,  on  behalf  of  the  company,  agreed  to 
purchase  the  same  from  the  persons  named  in  the  schedule,  at  rents 
or  prices  greatly  exceeding  those  at  which  the  said  persons  had 
purchased  the  same :  that  after  the  act  was  passed,  HarhottUy  Ada- 
head  J  Byrom^  Weaihtady  and  Bealy  continued  to  act  as  directors  of 
the  incorporated  company  in  the  same  manner  as  before:  that  Ada* 
head  continued  to  act  as  director  until  the  18th  of  July, 
1839,  Byrom  until  the  2nd  of  December,  1889,  *ancL  [  M69  ] 
Westhead  until  the  2nd  of  January,  1840,  at  which 
dates  respectively  fiats  in  bankruptcy  were  issued  against  them, 
and  they  were  respectively  declared  bankrupts,  and  ceased  to  be 
qualified  to  act  as  directors,  and  their  o£5ces  as  directors  became 
vacated. 

The  bill  stated  that  upwards  of  8000  shares  of  1001.  in  the  cap- 
ital of  the  company  were  subscribed  for :  that  the  principle  of  ton- 
tine was  abandoned  :  that  before  1840,  calls  were  made,  amounting, 
,  with  the  deposit,  to  35/.  per  share,  the  whole  of  which  were  not, 
however,  paid  by  all  the  proprietors,  but  that  a  sum  exceeding  35^ 
OOOZ.  in  the  whole  was  paid. 

The  bill  stated,  that,  after  the  passing  of  the  act,  HaThottle^  Ad$' 
head^  Byrom^  fVtathead^  Bunting^  and  Lane^  with  the  concurrence 
of  Denison  and  of  Bealey,  proceeded  to  carry  into  execution  the  de« 
sign  which  had  been  formed  previously  to  the  incorporation  of  the 
company,  of  fraudulently  profiting  and  enabling  the  other  persons 
who  had  purchased  and  then  held  the  said  land,  to  profit  by  the  es- 
tablishment of  the  company  and  at  its  expense  ;  and  that  the  said 
directors  accordingly,  on  behalf  of  the  company,  purchased,  or 
agreed  to  purchase,  from  themselves,  BarboUUj  Adiheadj  Byrom^ 
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and  Westheady  and  from  Bunting  and  Xane,  and  the  other  persons 
in  whom  the  said  land  was  vested,  the  same  plots  cf  land,  for  estates 
corresponding  with  those  purchased  by  and  granted  to  the  said  ven* 
dors,  by  the  original  owners  thereof,  charged  with  chief  or  fee-farm 
rents,  greatly  exceeding  the  rents  payable  to  the  persons  from  whom 
the  said  vendors  had  so  purchased  the  same ;  that  of  some  of  such 
plots  the  conveyances  were  taken  to  the  Victoria  Park  Company,  by 
its  corporate  name  ;  of  others,  to  BathoUlt^  Adsheady  Byromy  Wttt- 
head  and  Btaley^  as  directors  in  trust  for  the  company ; 
[  ^470  ]  •and  others  rested  in  agreement  only,  without  convey- 
ance ;  that  by  these  means  the  company  took  the  land, 
charged  not  only  with  the  chief  rents  reserved  to  the  original  land 
owners,  but  also  with  additional  rents,  reserved  and  payable  to  Bar, 
hottle^  Adiheadj  Bytom^  Westlieadj  Denison^  Bunting j  Lane^  and 
others :  that  in  further  pursuance  of  the  same  fraudulent  design,  the 
said  directors,  after  purchasing  the  said  land  for  the  company,  ap- 
plied about  27,000^.  of  the.monies  in  their  hands,  belonging  to  the 
company,  in  the  purchase  or  redemption  of  the  rents  so  reserved  io 
themselves,  Earbottle^  Adshead^  Byrom^  Westhead,  Denison^  Bunt* 
ing^  Lane^  and  others,  leaving  the  land  subject  only  to  the  chief 
rent  reserved  to  the  original  landowners. 

The  bill  stated,  that  the  plans  of  the  park  were  contrived  and  do* 
signed  by  Lane^  in  concert  with  Denison^  the  directors,  and  Bunt- 
ingy  80  as  to  render  the  formation  of  the  park  the  means  of  greatly 
increasing  the  value  of  certain  parcels  of  land,  partly  belonging  to 
Dtnison  and  partly  to  Lane,  situated  on  the  outside  of  the  boundary 
line  of  the  park,  but  between  such  boundary  line  and  one  of  the 
lodges  and  entrance  gates,  called  Oxford  Lodge  and  Gate,  erected 
on  a  small  part  of  the  same  land  purchased  by  the  company ;  and 
through  which  entrance,  and  the  land  so  permitted  to  be  retained 
by  Denison  and  Lane,  one  of  the  principal  approaches  to  the  park 
was  made  ;  that  the  said  land  so  retained  by  Benieon  and  Lane  was 
essentially  necessary  to  the  establishment  of  the  park,  according  to 
the  plans  prepared  by  Lane^  and  the  same  was  virtually  incorporated 
in  the  park,  and  houses  erected  thereon  would  enjoy  all  the  advan- 
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tages  of  the  park,  and  plots  thereof  were  in  consequence  sold  bj 
Deniion  and  Lane  for  building  land  at  enhanced  prices. 

*Tbe  bill  stated,  that,  after  the  purchase  of  the  land  [  *471  ] 
as  aforesaid,  the  directors  proceeded  to  carry  into  effect 
the  design  of  converting  the  same  into  a  park,  and  they  accordingly 
erected  lodges  and  gates,  marked  out  with  fences  the  different  ores* 
cents,  terraces,  streets,  and  ways  ;  formed  drains  and  sewers,  and 
made  road-ways,  and  planted  ornamental  trees  and  shrubs  :  that  they 
also  caused  to  be  erected  in  different  parts  of  the  park  several  houses 
and  buildings,  some  of  which  only  were  completed ;  and  that  the 
directors  alleged  the  monies  expended  in  the  roads,  drains,  and  sew- 
ers amounted  to  12,0002.,  and  in  the  houses  and  buildings  to  39,000^., 
or  thereabouts :  that  the  said  directors  sold  and  let  several  plots  of 
land,  and  also  sold  and  let  several  of  the  houses  and  buildings,  and 
received  the  rents  and  purchase-money  of  the  same. 

The  bill  stated,  that  Harbottlcy  Denisotij  Buntingj  and  Lane  did 
not  pay  up  their  calls,  but  some  of  them  retained  part,  and  others 
the  whole  thereof ;  Earbottle  and  Lant  claiming  to  set  off  the  amount 
of  the  calls  against  the  chief  rents  of  the  lands  which  they  sold  to 
the  company,  Bunting  claiming  to  set  off  the  same  against  the  chief 
rents,  and  the  costs  and  charges  due  to  him  from  the  company ;  and 
Benison  claiming  to  set  off  the  amount  of  the  calls  against  the  rents 
payable  to  him  out  of  the  land  which  he  sold  to  persons  who  re-sold 
the  same  to  the  company. 

The  bill  stated,  that  owing  to  the  large  sums  retained  out  of  the 
calls,  the  sums  appropriated  by  the  said  directors  to  themselves, 
and  paid  to  others  in  reduction  of  the  increased  chief  rents,  and  pay- 
ment of  such  rents,  and  owing  to  their  having  otherwise  wasted 
and  misapplied  a  considerable  part  of  the  monies  belonging  to 
the  company,  the  funds  of  the  company  which  came  to 
"^their  hands  shortly  after  its  establishment  were  exhaust-  [  M72  ] 
ed :  that  the  said  directors,  with  the  privity,  knowledge, 
and  concurrence  of  Benison^  Bunting^  and  Lane^  borrowed  large 
sums  of  money  from  their  bankers  upon  the  credit  of  the  compa- 
ny :  that,  as  a  further  means  of  raising  money,  the  said  directors, 
and  Bunting  and  jCane,  with  the  concurrenee  of  Dmuanj  drew, 
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made,  and  negotiated  various  bills  of  exchange  and  promissory 
notes ;  and  that  the  said  directors  also  cansed  several  bonds  to  be 
executed  under  the  corporate  seal  of  the  company  for  securing 
several  sums  of  money  to  the  obligees  thereof:  that  by  the  middle 
or  latter  part  of  the  year  1889,  the  directors,  and  Bunting  and 
Lanty  had  come  under  very  heavy  liabilities  ;  the  chief  rents  paya- 
ble by  the  company  were  greatly  in  arrear,  and  the  board  of  di- 
rectors, with  the  concurrence  of  Denison^  Bunting^  and  Lane^  ap 
plied  to  the  United  Kingdom  Life  Assurance  Company  to  advance 
the  Victoria  Park  Company  a  large  sum  of  money  by  way  of  mort- 
gage of  the  lands  and  hereditaments  comprised  in  the  park ;  but 
the  Assurance  Company  were  advised  that  the  Victoria  Park  Com- 
pany were,  by  the  90th  section  of  their  act,  precluded  from  bor- 
rowing money  on  mortgage,  until  one  half  of  their  capital  (namely, 
600,000{.)  had  been  paid  up,  and  on  that  ground  declined  to  make 
the  required  loan  :  that  the  directors  finding  it  impossible  to  raise 
money  by  mortgage  in  a  legitimate  manner,  resorted  to  several 
contrivances  for  the  purpose  of  evading  the  provisions  of  the  act, 
and  ridsing  money  on  mortgage  of  the  property  of  the  company, 
by  which  means  several  large  sums  of  money  had  been  charged  by 
way  of  mortgage  or  lien  upon  the  same  :  that  to  effect  such  mort- 
gages or  charges,  the  directors  procured  the  persons  who  had 
contracted  to  sell  plots  of  land  to  the  company,  but  had  not  ex- 
ecuted conveyances,  to  convey  the  same,  by  the  direc. 
[  *473  ]  tion  of  the  board  to  some  *other  person  or  persons  in 
mortgage,  and  afterwards  to  convey  the  equity  of  redemp- 
tion to  the  directors  in  trust  for  the  company :  that  ttie 
directors  also  conveyed  some  of  the  plots  of  land  which  had  been 
conveyed  to  them  in  trust  for  the  company  to  some  other  persons, 
by  way  of  mortgage,  and  stood  possessed  of  tho  equity  of  redemp- 
tion in  trust  for  the  company :  that,  for  the  same  purpose,  the  board 
of  directors  caused  the  common  seal  of  the  company  to  be  affixed  to 
several  conveyances  of  plots  of  land  which  had  been  conveyed  to  the 
company  by  their  corporate  name,  and  to  the  directors  in  trust  for 
the  company,  whereby  the  said  plots  of  land  were  expressed  to  be 
conveyed  &r  a  pieteiided  valoable  consideration  to  one  er  mere  of 
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the  said  directors  absolutely,  and  the  said  directors  or  director  then 
isonveyed  the  sane  to  other  persons  on  mortgage  to  secure  sometimes 
monies  advanced  to  the  said  directors,  and  by  them  paid  over  to  the 
board,  in  satisfaction  of  the  consideration-monies  expressed  to  be 
paid  for  th«  said  prior  conveyaAces  under  the  common  seal,  some- 
times antecedent  debts  in  respect  of  monies  borrowed  by  the  board, 
and  sometimes  monies  which  had  been  advanced  by  the  mortgagees 
upon  the  security  of  the  bills  and  notes  which  had  bean  mado  or  dis- 
counted as  aforesaid :  that,  in  other  cases,  the  said  directors  and 
Bunting  deposited  the  titi^eeds  of  parcels  of  the  land  and  build* 
ings  of  the  company  with  the  holders  of  such  bills  and  notes,  to  secure 
the  repaymeiltof  the  monies  due  thereon,  and  in  order  to  relieve  the 
parties  thereto:  that,  by  the  means  aforesaid,  the  directors,  with  the 
concurrence  of  IkniiOHj  Bunting^  and  Ltme^  mortgaged,  charged, 
er  otherwise  incumbered  the  greater  part  of  the  property  of  the 
company :  that  many  of  such  mortgagees  and  incumbrancers  h^d  no* 
tice  that  the  eaid  beard  of  directors  had  net  power  under  the  act  to 
mortgage  or  charge  the  property  of  the  company,  and 
that  the  *said  mortgages,  charges,  and  incumbrances  were  £  *474  ] 
fraudulent  and  void  as  against  the  company,  but  that  the 
defendants  allege,  that  some  of  the  said  incumbrances  were  so  plan- 
ned and  contrived,  that  the  persons  in  whose  favour  they  were  cre« 
ated  bad  not  such  notice. 

That  the  said  directors  having  exhausted  every  means  which  sug- 
gested themselves  to  them  of  raising  money  upon  credit,  or  upon  the 
security  of  the  property  and  effects  of  the  company,  and  being  unable 
by  those  means  to  provide  for  the  whole  of  the  monies  due  to  the  hoi* 
tiers  of  the  said  bills  and  notes,  and  the  other  persons  to  whom  the 
said  directors  in  the  said  transactions  had  become  indebted  as  Individ^ 
nals,  and  to  satisfy  the  debts  which  were  due  to  the  persons  in  whose' 
favour  the  said  mortgages  and  incumbrances  had  been  improperly 
created,  and  in  order  to  release  themselves  from  the  responsibility 
which  they  had  personally  incurred  by  taking  conveyances  or  demi- 
ses of  parts  of  the  said  land  to  the  said  directors  as  individuals  in 
trust  for  the  company,  containing  covenants  on  their  parts  for  pay- 
ment of  the  reserved  rents, — the  said  directors  resolved  to  convey 
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and  dispose  of  the  property  of  the  company,  and  they  accordingly 
themselves  executed,  and  caused  to  be  executed  under  the  common 
seal  of  the  company,  divers  conveyances,  assignments,  and  other  as- 
surances, whereby  divers  parts  of  the 'said  lands  and  effects  of  the 
company  were  expressed  to  be  conveyed  or  otherwise  assured  abso- 
lutely to  the  holders  of  some  of  the  said  bills  and  notes,  and  some  of 
fhe  said  mortgagees  and  incumbrancers,  in  consideration  of  the  moo* 
^es  thereby  purported  to  be  secured  ;  and  also  executed,  and  caused 
to  be  executed  under  the  common  seal  of  the  company,  divers  con- 
veyances and  assurances  of  other  parts  of  the  said  lands  to  the  per- 
sons who  sold  the  same  to  the  company,  in  consideration 
[  M75  ]  of  their  releasing  them  fropi  *the  payments  of  the  rents 
reserved  and  payable  out  of  the  said  lands  ;  that  many  of 
such  conveyances  had  been  executed  by  Harhottlt^  AcUhead,  WetU 
head^  and  BeaUt/j  and  a  few  by  B^romj^ho  had  been  induced  to  ex^ 
ecute  them  by  being  threatened  with  suits  for  the  reserved  rents: 
that  Harbotthj  Ad9headj  Byrom^  Weatheadj  and  Bealey  threatened 
and  intended  to  convey  and  assure  the  remaining  parcels  of  land  be- 
longing to  the  company  to  the  holders  of  others  of  the  said  bills  and 
notes,  and  to  others  of  the  said  mortgagees  and  incumbrancers  and 
owners  of  the  chief  rents,  in  satisfaction  and  discharge  of  the  said 
monies  and  rents  due  and  to  become  due  to  them  respectively. 

The  bill  stated,  that,  upon  the  bankruptcy  of  JSyrofn,  Adiheadj 
and  Westheadj  their  shares  in  the  company  became  vested  in  the 
Defendants,  their  assignees,  and  that  they  (the  bankrupts)  had  long 
since  ceased  to  be,  and  were  not,  shareholders  in  the  company :  that 
the  whole  of  the  land  re-sold  by  them  was  vested  in  some  persons 
unknown  to  the  Plaintiffs,  but  whose  names  the  Defendants  knew 
and  refused  to  discover :  that,  upon  the  bankruptcy  of  Westheadj 
there  ceased  to  be  a  sufficient  number  of  directors  of  the  company 
to  constitute  a  board  for  transacting  the  business  of  the  company, 
in  manner  provided  by  the  act,  and  Jffarbottle  and  Betdy  became 
the  only  remaining  directors  whose  office  had  not  become  vacated, 
and  no  person  or  persons  had  been  appointed  to  supply  the  vacancies 
in  the  board  of  directors  occasioned  by  such  bankruptcies,  and 
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coDsoquently  there  never  had  been  a  properly  eonstitutcd  board  of 
directors  of  the  company  since  the  bankruptcy  of  We$th€ad. 

That  Byrom^  Adshead^  and  fVesthead^  nevertheless, 
after  their  respective  bankruptcies,  execated  the  "^several  [  M76  ] 
absolate  conveyances  and  other  assurances  of  the  lands 
and  property  of  the  company,  which  were  so  execated  for  the 
purposes  and  in  manner  aforesaid,  after  the  directors  had  exhausted 
their  means  of  raising  money  upon  credit,  or  upon  the  security  of 
the  property  of  the  company. 

That  about  the  end  of  the  year  18S9,  or  commencement  of  the 
year  1840,  the  directors  discharged  Brammelly  the  secretary  of  the 
company,  and  gave  up  the  office  taken  by  the  company  in  Man- 
che9t€r<,  and  transferred  the  whole  or  the  greater  part  of  the  title- 
deeds,  books,  and  papers  of  the  said  company  into  the  hands  of 
Bunting ;  and  from  that  time  to  the  present  the  company  had  had 
no  office  of  its  own,  but  the  affairs  of  the  company  had  been  prin- 
cipally conducted  at  the  office  of  Bunting. 

That  the  only  parts  of  the  land  bought  by  the  company  which  had 
not  been  conveyed  away  either  absolutely  or  by  way  of  mortgage, 
and  the  only  part  of  the  other  property  and  effects  of  the  company 
which  had  not  been  disposed  of  and  made  way  with  in  manner  aforesaid 
remained  vested  in,  and  in  the  order  and  disposition  of,  HarbotUe^ 
Adihtad^  Byromy  fVestheadj  Btaly^  and  Bunting^  in  whose  custody 
or  power  the  greater  part  of  the  books,  deeds,  and  papers  belonging 
to  the  company  which  had  not  been  made  away  with  remained : 
that  by  the  fraudulent  acts  and  proceeding?  in  the  premises  to  which 
Harbottle^  Adsheadj  Byrom,  Westhead^  Bealy,  and  Bunting  were 
parties,  the  property  and  effects  of  the  said  company  had  been  and 
then  were  involved  in  almost  inextricable  difficulties,  and  if  such 
property  and  effects  were  any  longer  allowed  to  remain  in  their  order 
and  disposition,  the  same  would  be  in  danger  of  being 
wholly  dissipated  and  irretrievably  *lost :  that  the  said  com*  [  M77  j 
pany  were  then  largely  indebted  to  their  bankers  and 
other  persons  who  had  bona  fide  advanced  money  to  the  company, 
and  to  the  builders  and  other  persons  who  had  executed  some  of  the 
works  in  the  park,  and  provided  materials  for  the  same ;  while,  in 
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dODsequence  of  the  property  of  the  company  having  been  wasted  and 
improperly  disposed  of  by  the  directors,  there  were  at  present  no 
available  funds  which  eould  be  applied  in  satisfaction  of  the  debts 
of  the  company,  and  that  some  of  the  creditors  of  the  said  company 
had  obtained  jadgn»ents  in  actions  at  law  brooghi  by  them  against 
the  company  for  the  amount  of  their  debts,  on  which  judgments 
interest  was  daily  accumulating. 

The  bill  stated,  that  in  the  present  circumstances  of  the  company, 
and  the  board  of  directors  thereof,  the  proprietors  of  shares  had  no 
power  to  take  the  property  and  effects  of  the  company  oat  of  the 
bands  of  MarboUle^  AcUIiead^  Byram^  We$thead,  Beal^^  and  Bunt^ 
ingj  and  they  had  no  power  to  appoint  directors  to  supply  the  vacan* 
cies  in  the  board  occasioned  by  the  said  bankruptcies,--«'and  the 
proprietors  of  shades  in  the  company  had  no  power  to  wind  op,  U- 
qaidate,  or  settle  the  accounts,  debts,  or  affairs  of  tbo  company,  or 
to  dissolve  the  company,  nor  had  they  any  power  to  provide  for  and 
satisfy  the  existing  engagements  and  liabilities  of  the  eompany  with 
a  view  to  its  eontrauance,  and  the  prosecution  of  the  undertaking 
for  which  it  was  establishel,  without  the  assistance  of  the  court  : 
that  if  a  proper  person  were  appointed  by  the  couit  to  take  posses* 
ston  of  and  manage  the  property  and  effects  of  ih%  eompany,  and  i£ 
the  Qottipany  were  to  be  repaid  the  amount  of  all  losses  and  expenses 
which  it  bad  sustained  e(  incurred  by  reason  of  the  fraudulent  ud 

improper  acts  and  pvoceedings  oi  the  defendants  in  die 
[  *478  ]     premises,  and  *which  the  defendants,  or  any  of  them, 

were  liable  to  make  good  to  the  said  company,  as  there- 
inafter prayed ;  and  if  the  company  were  decreed  te  take  and  have 
conveyed  to  them  so  much  of  the  said  land  which  was  retained  by 
Beniion  and  Lant  as  aforesaid,  upon  paying  or  aceounting  to  then 
for  the  fair  value  thereof  at  the  time  when  the  undertaking  was  first 
projected  ;  and  Deniion  and  Lane  were  to  pay  or  aocoant  to  the 
said  company  for  the  price  received  by  them,  for  so  mxmk  of  the 
same  land  as  had  been  sohl  by  thern^  oter  and  above  what  was  the 
fur  price  for  the  same  at  tiM  time  the  undertaking  wns  first  projeot« 
ed ;  Imd  if  the  mortgage*,  tdiargesy  bcuaibranees,  and  liens,  and 
the  said  conveyanees  and  ether  assuranoesy  by  means  of  wUch  the 
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property  and  effects  of  the  company  had  been  improperly  incnmber* 
ed  and  disposed  of,  which  could  be  redeemed  or  avoided,  as  against 
the  persons  claiming  thereander,  were  redeemed  and  set  aside,  and 
the  property  and  effects  of  the  company  thereby  affected  were  r&> 
stored  to  it,  and  the  Defendants,  who  had  not  become  bankrupt,  and 
who  had  not  paid  up,  but  ought  to  have  paid  up,  into  the  joint*  stock 
capital  of  the  company,  the  amounts  of  the  several  calls  made  by  the 
directors  on  their  respective  shares,  were  to  pay  up  the  same, — the 
lands,  property,  and  effects  of  the  company  would  not  only  be  suf* 
ficient  to  satisfy  the  whole  of  its  existing  debts  and  liabilities,  but 
leave  a  surplus,  which  would  enable  the  company  to  proceed  with, 
and  either  wholly  or  in  part  accomplish,  the  undertaking  for  which 
it  was  incorporated. 

The  bill  stated,  that  the  Defendants  concealed  from  the  Plaintiffs, 
and  the  other  shareholders  in  the  company,  who  were  not  personally 
parties  thereto,  the  soveral  fraudulent  and  improper  acts  and  pro* 
ceedings  of  the  said  directors  and  the  said  other  Defend- 
ante,  and  *the  Plaintiffs  and  the  other  shareholders  had  [  *479  } 
ody  recently  ascertained  the  particulars  thereof,  so  far 
as  they  ware  therein  stated,  and  they  were  unable  to  set  forth  the 
same  more  particQlar]y,'^the  Defendants  having  refused  to  make 
any  discovery  thereof,  or  to  allow  the  Plaintilb  to  inspect  the  books, 
aocouttts,  or  papers  of  the  company. 

The  bill  charged  that  Barbottk  and  Bealjf,  and  the  estates  <^ 
AAhead^  Byr&mf  and  Wetthead,  in  respect  of  that  which  occurred 
before  their  said  bankruptcies,  and  Ad$headf  Bytcm^  and  Weriheadj 
as  to  what  occurred  since  their  said  bankruptcies,  were  liable  to 
refund  and  make  good  to  the  company  the  amount  of  the  losses  and 
ezpenses  which  it  had  sustuned  in  respect  of  the  fraudulent  and 
improper  dealings  of  the  said  directors  of  the  company  with  its 
lands  and  property :  that  Dmiion^  Buntingy  and  Lane  had  coun< 
sailed  and  advised  the  directors  in  their  said  proceedings,  and  had 
derirsd  considerable  personal  benefit  and  advantage  therefrom: 
that  2>sfit^,  BwnHmg^  and  Jxine  were  all  parties  to  the  sud 
fnmdvlent  scheme  planned  and  executed  as  aforesaid,  by  which  the 
several  pbts  er  panelB  of  had  in  ihe  park  were  purchased  and 
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rensold  to  the  said  company  at  a  profit  and  at  a  price  considerably 
exceeding  the  real  valne  of  the  same,  and  that  Deniaotij  Bufiting^ 
and  Lane  had  derived  considerable  profit  from  the  increased  price 
or  chief  rents  made  payable  out  of  the  several  plots  or  parcels  of 
which  were  purchased  and  re-sold  by  them  in  manner  aforesaid,  and 
from  the  monies  which  were  paid  to  them  as  a  consideration  for  the 
reductions  of  the  same  chief  rents  as  before  mentioned. 

The  bill  charged  that  several  meetings,  and  extraordi- 
[  •480  ]  nary  general  meetings,  and  other  meetings  of  •the  share- 
holders of  the  company,  were  duly  convened  and  held  at 
divers  times,  between  the  time  when  the  company  was  first  established 
in  the  year  1841,  and  particularly  on  the  several  days  or  times 
thereinafter  mentioned,  (naming  ten  different  dates,  from  July  1837 
to  December  1839),  and  that  at  such  meetings  false  and  delusive 
statements  respecting  the  circumstances  and  prospects  of  the  com- 
pany were  made  by  the  directors  to  the  proprietors  who  attended 
such  meetings,  and  the  truth  of  the  several  fraudulent  and  improper 
acts  and  proceedings  therein  complained  of  was  not  disclosed. 

The  bill  charged,  that,  under  the  circumstances,  Denison^  Bunt- 
ififfy  and  Lanty  having  participated  in  and  personally  benefited  by 
and  concealed  from  the  other  shareholders  the  several  fraudulent 
and  improper  acts  aforesaid,  were  all  jointly  and  severally  liable 
together,  with  the  said  directors,  to  make  good  to  the  company 
the  amount  of  the  losses  and  e3»penses  which  had  been  or 
might  be  incurred  in  consequence  of  the  said  wrongful  and  fraudu- 
lent acts  and  proceedings  as  they  were  parties  or  privies  to:  that 
JBarbottle^  Byrom^  Adshead^  Westhead^  and  Bedly^  respectively, 
had  still  some  of  the  property  and  eflfects  belonging  to  the  company : 
that  the  said  last-named  Defendants  had  not  paid  up  the  calls  due 
and  payable  on  their  respective  shares:  that  the  PldntiSs  had  as 
yet  paid  only  three  of  the  calls  on  their  shares,  not  having  paid  the 
remainder  in  consequence  of  learning,  that,  owing  to  some  miscon- 
duct of  the  directors,  the  affairs  of  the  company  were  in  diflSculties, 
the  cause  of  which  difBculties  the  Plaintiffs  had  but  lately,  and  with 
considerable  difficulty,  ascertained  to  have  arisen  from  the  proceed- 
ings aforesaid,  but  in  all  other  respects  the  Plaintifi  had  conformed 
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to  the  provisions  of  the  act :  that  there  were  not  any 
^shareholders  in  the  company  who  had  not  paid  up  the  [  *481  ] 
calls  on  their  shares  besides  the  Plaintiffs  and  the  said 
Defendants :  that  the  names  and  places  of  abode  of  the  other  per- 
sons who  are  no.t  shareholders  in  the  company,  but  are  interested  in 
or  liable  in  respect  of  any  of  the  said  matters,  were  unknown  to  the 
Plaintiffs,  and  the  Defendants  ought  to  discover  the  same :  that  the 
number  of  shareholders  in  the  company  was  so  great,  and  their 
rights  and  liabilities  were  so  subject  to  change  and  fluctuation,  by 
death  and  otherwise,  that  it  would  be  impossible  to  prosecute  the 
suit  with  effect  if  they  were  all  made  parties  thereto. 

The  bill  charged  that  Bunting^  claimed  a  lien  upon  the  docu- 
ments in  his  possession  belonging  to  the  company  for  the  costs  of 
business  done  by  him  as  the  attorney  of  the  company,  but  a  great 
part  of  such  business  consisted  of  the  fraudulent  acts  aforesaid ; 
and  that  he  had  received  out  of  the  funds  of  the  company  divers 
large  sums  of  money  exceeding  the  amount  properly  due  to  him  : 
that  Bunting  had  deposited  some*  of  the  deeds  belonging  to  the  comt 
pany  with  certain  bankers  at  Liverpool  j  and  among  the  rest  the  con- 
tract executed  by  the  Plaintiffs  and  the  other  shareholders  before 
the  act  was  passed,  as  a  security  for  the  payment  of  a  bill  of  ex- 
change for  8000/.,  to  which  Bunting  was  individually  a  party,  but 
for  which  he  untruly  pretended  that  the  company  was  responsible  ; 
and  that  the  holders  of  such  threatened  to  sue  the  Plaintiffs  for  the 
said  8000Z.,  as  parties  to  the  contract,  on  the  ground  that  the  cap- 
ital was  not  paid  up ;  and  also,  that  tfae  said  directors  threatened  to 
cause  actions  at  law  to  be  brought  against  the  Plain  tiflb,  under  the 
powers  of  the  act,  in  the  name  of  Harbottlt  or  Bealet/j  as  the  nom- 
inal Plaintiff  on  behalf  of  the  company,  for  the  amount  of  the  unr 
pud  calls  on  their  shares. 

*The  bill  charged,  that  Earbottk  and  BeaUy  were  two 
directors  of  the  company,  but  they  respectively  refused  to     [  M82  ] 
use  or  allow  either  of  their  names  to  boused  as  the  nominal 
Plaintiffs  in  this  suit  on  behalf  of  the  company  ;  but  that  HarhottU 
was  a  necessary  party,  not  only  in  respect  of  his  liability,  but  also  as 
a  nombal  Defendant  on  behalf  of  the  company. 
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After  various  charges,  recapitttlating  in  term^  the  aUaged  title 
of  the  Plaintiffs  to  the  relief  and  disco  verj  soaght  by  the  prayer,  the 
bill  prayed  that  an  account  might  be  taken  of  all  monies  received  by 
the  Defendants  EarhoUUy  Adshead,  Bgroniy  Wcitheadj  Bealeg, 
Dtnisofij  and  Lane  or  any  of  them,  for  the  use  of  .the  company,  or 
which  but  for  their  wilful  default  might  have  been  received,  and 
of  the  application  thereof;  also,  an  account  of  the  losses  and  expen. 
ees  incurred  in  consequence  of  the  said  fraudulent  and  improper 
dealings  of  the  Defendants  with  the  monies,  lands,  and  property  of 
the  company  which  they  or  any  of  them  were  liable  to  make  good, 
and  that  they  might  be  respectively  decreed  to  make  good  the  same, 
including  in  particular  the  profits  made  by  EarbottU^  DtntMnj  Burnt- 
ing  and  Lane,  by  buying  and  r^-selling  the  aaid  land  and  the  profits 
made  by  Denisan  and  Lane  out  of  the  said  land  retained  by  them ; 
end  that  Deniean  and  Lane  might  be  decreed  to  convey  ttie  residue 
of  die  said  land  to  the  company,  upon  payment  of  the  fair  vaUM 
thereof  at  the  time  the  undertaking  was  projected :  thait  it  might 
be  declared  that  the  said  mortgages,  diargee,  incumbrances,  and 
liens  upon  the  lands  and  property  created  as  aforesidd,  so  far  as 
regards  the  Defendants  who  executed  the  same  or  were  privy 
titereto,  were  created  fraudulently  and  in  violation  of  the  provisions 
of  the  act,  and  that  Bkrhotthj  Bealeg^  Demean^  Bunting^  and 

Lane^  might  be  decreed  to  make  good  to  the  coinpa* 
[  *488  ]     ny  the  principal  *money  and  interest  due   and  owing 

upon  security  of  such  of  the  mortgages,  charges,  and  11- 
ens  as  were  still  subsisting,  with  all  costs  sustained  by  the  company 
in  relaiaon  thereto :  and  that  it  might  be  declared  that  Harbotdej 
Adsheadj  Byrom^  Weethead,  and  Bealetfj  by  executing  the  said  con- 
veyances and  aisurances  of  the  lands  and  property  of  the  company 
to  the  said  mortgagees,  holders  of  notes  and  bills,  and  others,  com» 
mitted  a  fraudulent  breadi  of  trust,  and  that  HarbotUe^  Adsheadj 
Byromy  fVeethead^  Bealeg^  Beniean,  Bunting^  and  Lane  might  be 
decreed  to  make  good  to  the  company  the  purohase«money  and  rents 
paid  by  the  company  for  such  lands,  and  expended  in  builddng  and 
improving  the  same,  with  interest  and  expenses ;  and  that  the  va> 
mes  so  recovered  from  the  Defendants  mi^t  be  applied  in  ledeeni* 
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ing  and  re-parchasing  the  said  lands,  and  restoring  them  to  tho 
company.     And  that  inqairica  might  be  directed  to  ascertain  which 
of  the  mortgages  and  incumbrances,  and  of  tlio  conveyances  and  as- 
surances, of  the  lands  and  property  of  the  company  could  bo  avoided 
and  set  aside  as  against  the  persons  claiming  the  benefit  thereof,  and 
that  proceedings  might  be  taken  for  avoiding   them  accordingly. 
And  that  an  account  might  be  taken  of  all  the  property  and  eflfects 
of  tho  company,  and  the  unpaid  calls  sued  for  and  recovered,  and 
that  a  sufficient  part  of  suctk  property  might  he  applied  in  liquidating 
the  existing  debts  and  liubilities  of  the  company,  and  tlie  residue  se- 
cured for  its  benefit.     And  that,  for  the  purposes  aforesaid,  a  re- 
ceiver might  be  appointed  to  tike  possession  of,  recover,  and  get  in 
the  lands,  property,  and  effects  of  the  company,  and  for  that  purpose 
to  sue  in  the  names  of  Hat  bottle  and  Dealet/y  or  othersvise,  as  occa- 
sion  might  require  ;  and  that   Harbottlt^  Adslieady  Byromj  IVestr 
htadyBtaley  hni  Bunting  might  be  decreed  to  deliver  up 
to  'such  receiver  the  property,  effects,  deeds,  muniments,     [  'iSl  ] 
and  documents  belonging  to  the  company.     And  that  the 
same  Defendfints  might  be  restrained  by  injunction  from  holding,  re- 
ceiving, or  intermeddling  with  the  property  and  effects  of  the  com- 
pany, and  from  executing,  or  causing  to  be  executed,  under  the  com- 
mon seal  of  the  company,  any  deed  or  instrument  conveying,  aasign- 
ing  or  disposing  oi  the  same.     And  that  HarhottJe^  Beniaon^  Bunt* 
ing  and  Lane  might  le  restrained  from  entering  or   distraining 
upon  any  of  the  said  land  sold  by  them  to  or  in  trust  for  the  compa- 
ny as  aforesaid.    And  the  Plaintiffs  thereby  offw*red  to  pay  into 
court  the  amount  of  the  unpaid  calls  due  from  the  company. 

The  Defendants  Harbottlsy  Adtsheadj  and  WestJiead  demurred  to 
the  bill,  assigning  for  cause,  want  of  equity,  want  of  parties,  and 
multifariousness  ;  and  suggesting  that  all  the  proprietors  of  shares 
in  the  company,  the  assignees  of  P.  Leicester^  and  the  owners  of 
land  named  in  the  schedule  to  the  act,  were  necessary  parties.  The 
Defendant  Bealeg,  the  Defendant  Benisouy  and  the  Defendants 
Bunting  and  Lane,  also  put  in  three  several  demurrers,  assigning 
Kke  causes. 

Vol.  n.  64 
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Mr.  Lowndes  and  Mr  Jtoltj  in  support  of  the  demurrers  of  Hot' 
boUle,  Adsheadj  and  Westhead,  and  of  BunUng  and  Lane. 

Mr.  Walker  and  Mr.  Qlauey  in  support  of  the  demurrers  of  Beo- 
Uy  and  Denison. 

Mr.  James  Bussellj  Mr.  Boupell^  and  Mr.  Bartrum^  for  the 
bill. 
[  MSS  ]  'On  the  part  of  the  Defendants,  it  was  contended,  that 
the  suit  complaining  of  injuries  to  the  corporation  was 
wholly  informal,  in  having  only  some  of  its  individual  members,  and 
not  the  corporation  itself,  before  the  Court ;  that  this  defect  would 
not  be  cured  by  adding  the  corporation  as  parties  Defendants, — for 
the  Plaintiffs  were  not  entitled  to  represent  the  corporate  body,  even 
as  distinguished  from  the  Defendants  and  for  the  purpose  of  inn 
peaching  the  transactions  complained  of;  and  the  Plaintiffs'  bill 
oould  not  therefore  be  sustained. 

It  was  further  argued,  that  the  Plaintiffs,  if  they  had  any  ground 
for  impeaching  the  conduct  of  the  Defendants,  might  have  used  the 
Qame  of  the  corporation  ;  and,  in  that  case,  it  would  have  been  open 
to  the  Defendants,  or  to  the  body  of  directors  or  proprietors  assum- 
ing the  government  of  the  company,  to  have  applied  to  tho  Court 
for  the  stay  of  proceedings,  or  to  ^event  the  use  of  the  corporate 
name  ;  and,  upon  that  application,  the  Court  would  have  inquired 
into  the  alleged  usurpation  or  abuse  of  authority^  and  determined 
whether  the  Plaintiff  should  be  permitted  to  proceed.  Or,  the  suit 
might  have  been  in  the  shape  of  an  information  by  the  Attorney- 
General^  to  correct  the  alleged  abuse  of  powers  granted  for  public 
purposes.  The  statements  of  fact  in  the  bill,  it  was  also  contended^ 
did  not  support  the  general  charges  of  fraud  upon  which  the  title  to 
relief  was  founded.  Several  other  points  of  equity,  as  applicable  to 
the  cases  made  against  the  several  Defendants,  and  iu  respect  of 
the  suggested  defects  of  parties,  wero  also  made,  but  the  judgment 

did  not  turn  on  these  points. 
[  *486  ]        On  the  part  of  the  Plaintiffs,  so  far  as  related  to  the  *point 
on  which  the  decbion  proceeded,  namely,  their  right  to 
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aostain  4he  bill  on  behalf  of  themselves  and  the  other  shareholders 
against  the  Defendants,  without  regard  to  the  corporate  character  of 
the  body,  it  was  argued,  that  the  company  was  not  to  be  treated  as 
an  ordinary  corporation ;  that  it  was  in  fact  a  mere  partnership, 
having  objects  of  private  benefit,  and  that  it  must  be  governed  by 
rules  analogous  to  those  which  regulated  partnerships  or  joint  stock 
companies,  consisting  of  numerous  persons,  but  not  incorporated. 
The  ace  of  incorporation  was  intended  to  be  beneficial  to  the  compa- 
ny, and  to  promote  the  undertaking,  but  not  to  extinguish  any  of 
the  rights  of  the  proprietors  inter  se.     The  directors  were  trustees 
for  the  Plaintiffs  to  the  extent  of  their  shares  in  the  company ;  and 
the  fact  that  the  company  had  'taken  the  form  of  a  corporation, 
would  not  be  allowed  to  deprive  the  cestui  que  trusts  of  a  remedy 
against  their  trustees  for  the  abuse  of  their  powers.     The  act  of  iur 
corporation,  moreover,  expressly  exempted  the  proprietors  of  the 
company,  or  persons  dealing  with  the  company,  from  the  necessity 
of  adopting  the  form  of  proceeding  applicable  to  a  pure  corporation ; 
for  the  74  th  section  (a)  enabled  them  to  sue  and  be  sued  in  the 
name  of  the  treasurer,  or  any  one  of  the  directors  for  the  time  being ; 
the  bill  alleged,  that  the  two  remaining  directors  had  refused  to  in- 
stitute the  suit,  and  shewed  in  fact  that  it  would  be  against  their 
personal  interest  to  do  so,  inasmuch  as  they  were  answerable  in  re- 
spect of  the  transactions  in  question ;  if  the  plaintiffs  could  not, 
therefore,  institute  the  suit  themselves,  they  would  be  remediless. 
The  directors  were  made  Defendants ;  and,  under  the  74th  clause 
of  the  act,  any  one  of  the  directors  might  be  made  the 
"nominal  representatives  of  the  company ;  tho  corporation     [  *4S7  ] 
was  therefore  distinctly  represented  in  the  suit.     The 
present  proceeding  was  in  fact  the  only  form  in  which  the  proprie- 
tors could  now  impeach  the  conduct  of  the  body  to  whom  their  affairs 
had  been  intrusted.    The  88th  section  expressly  excluded  any  pro- 
prietor, not  being  a  director,  from  interfering  in  the  management  of 
the  business  ot  the  company  on  any  pretence  whatever.    The  ez- 
tincdon  of  the  board  of  directors  by  the  bankruptcy  and  consequent 
disqualification  of  three  of  them,  (sect.  67),  and  the  want  of  any 

(a)  8npi*»  f  .  <iM*  a. 
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olerk  or  office,  effectually  prevented  the  fulfilment  of  the  forms  which 
the  46th,  47th,  and  48th  sections  of  the  act  required,  in  order  to 
the  due  convening  of  a  general  meeting  of  proprietors  competent  to 
secure  the  remaining  property  of  the  company,  and  provide  for  its 
due  application. 

The  following  cases  were  cited  during  the  argument :  The  Cha- 
ritable Corporation  v.  Sutton  (^),  Attorfiey- General  v.  Jackson  (6), 
Adley  v.  17ie  Whitstable  Company  (<?),  Blackburn  v.  Jepson  (J), 
Sichens  v.  Con gr eve  (c),  Blain  v.  Agar  (/),  Richards  v.  Davies 
(^),  Ranger  v.  Grtat  Western  Railway  Company  (Ji)^  Seddon  v. 
Connell(i}y  Preston  v.  Grand  Collier  Dock  Company  (k^y  Attor- 
ney-General V,  Wilson  (Z),  fVallworthv.  Holt  (m),  Bligh  v.  Blent 
(n),  6  Finer,  Ab.  306,  tit.  Corporation^  Z7.,  Baeon^  -4J.,  tit.  Stat-^ 
utCj  L  2. 


[  MSB  ]     Vic^-Chancellor: — 

The  relief  which  the  bill  in  this  case  seeks,  as  against  the  De- 
fendants who  have  demurred,  is  founded  on  several  alleged  grounds 
of  complaint :  of  these  it  is  only  necessary  that  I  should  mention 
two,  for  the  consideration  of  those  two  grounds  involves  the  principle 
upon  which  I  think  all  the  demurrers  must  bo  determined.  One 
ground  is,  that  the  directors  of  the  Victoria  Park  Company,  the 
Defendants  Harbotthj  Adshead^  Byrom^  and  Bealy^  have,  in  their 
character  of  directors,  purchased  their  own  lands  of  themselves  for 
the  use  of  the  company,  and  have  paid  for  them,  or,  rather,  taken 
to  themselves  out  of  the  monies  of  the  company  a  price  exceeding 
the  value  of  such  lands:  the  other  ground  is,  that  the  Defendants 

(a)  2  Atk.  400.  (6)  II  Vcs.  366. 

(c)  17  Ves.  816;  2  M.  &Sel.  53;  19  Ves.  804;  1  Mcr.  107.  S.  C. 

(d)  8  Swans.  138.  («)  4  Rast.  562. 
(/)  2  Sim.  289.                                                              (g)  2  R.  &  M.  847. 
{h)  I  Railway  Cases,  1.                                              (t)  lo  Sim.  68,  79. 
{k)  11  Sim.  327,  8.  C;  2  Railway  Cases,  386. 

(I)  Cr.  &  Ph.  1.  («)  4  Myl.  &  Cr.  619. 

(n)  2  Y.  &  CoU.  296;  Per  dCidercon,  B. 
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have  raised  money  in  a  manner  not  authorized  by  their  powers 
under  their  act  of  incorporation ;  and,  especially,  that  they  have 
mortgaged  or  incumbered  the  lands  and  property  of  tho  company, 
applied  the  monies  thereby  raised  in  effect,  circuitously,  to  pay  the 
price  of  the  land  which  they  had  so  bought  of  themselves. 

I  do  not  now  express  any  opinion  upon  the  question,  whether, 
leaving  out  of  view  the  special  form  in  which  the  Flaintifia  have 
proceeded  in  the  suit,  the  bill  alleges  a  case  in  which  a  Court  of 
Equity  would  say  that  the  transactions  in  question  arc  to  be  opened 
or  dealt  with  in  the  manner  which  this  bill  seeks  that  they  should 
be ;  but  I  certainly  would  not  be  understood  by  any  thing  I  said 
during  the  argument  to  do  otherwise  than  express  my  cordial  con. 
currence  in  the  doctrine  laid  down  in  the  case  of  Sichenn  v.  Con- 
greve  (a),  and  other  cases  of  that  class.  I  take  those  cases  to  be 
in  accordance  with  the  principles  of  this  Court,  and  to 
be  founded  on  ^justice  and  common  sense.  Whether  [  *489  j 
particular  cases  fall  within  the  principle  of  Hichens  v. 
Cangreve.  is  another  question.  In  Hichens  v.  Conyrevt^  property 
was  sold  to  a  company  by  persons  in  a  fiduciary  character,  the  con- 
veyance reciting  that  25,000/.  had  been  paid  for  the  purchase;  the 
fact  being,  that  10,000Z.  only  had  been  paid,  15,000/.  going  into 
the  hands  of  the  persons  to  whom  the  purchase  was  entrusted.  I 
should  not  be  in  the  least  degree  disposed  to  limit  the  operation  of 
that  doctrine  in  any  case,  in  which  a  person  projecting  the  formation 
of  a  company  invited  tho  public  to  join  him  in  the  project,  on  a 
representation  that  he  had  acquired  property  whi  :h  was  intended  to 
be  applied  for  the  purposes  of  the  company.  J  should  strongly 
incline  to  hold  that  to  be  an  invitation  to  the  public  v>  participate  in 
the  benefit  of  the  property  purchased,  on  the  term>*  on  which  the 
projector  had  acquired  it.  The  fiduciary  character  ot  tho  projector 
would,  in  such  a  case,  commence  from  the  time  when  he  first  began 
to  deal  with  the  public,  and  would  of  course  be  controlled  in  equity 
by  the  representation  he  then  made  to  the  public.  If  persons,  on 
the  other  hand,  intending  to  form  a  company,  should  purchase  land 
with  a  view  to  the  formation  of  it,  and  state  at  once  that  they  were 

(a)  4  Bius.  66a. 
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the  owners  of  such  land,  and  propose  to  sell  it  at  a  price  fixed,  fof 
the  purposes  of  the  company  about  to  be  formed,  the  transaction,  so 
far  as  the  public  are  concerned,  commencing  with  that  statement, 
might  not  fall  *>vithin  the  principle  of  Riehens  ▼.  Conffreve,  A  party 
may  have  a  dear  right  to  say — **^  I  begin  the  transaction  at  this 
time ;  I  have  purchased  land,  no  matter  how  or  from  whom,  or  at 
what  price ;  I  am  willing  to  sell  it  a  certain  price  for  a  given  pur 
pose.''  It  is  not  necessary  that  I  should  determine  the  effect  of  the 
transactions  that  are  stated  to  have  occurred  in  the  present  case.     I 

make  these  observation  only,  that  I  may  not  be  supposed, 
[  *490  ]     from  any  thing  which  fell  from  me  during  the  ^argument, 

to  ascertain  the  slightest  hesitation  with  regard  to'  the 
application,  in  a  proper  case,  of  the  principles  I  have  referred  to. 
For  the  present  purpose,  I  shall  assume  that  a  case  is  stated,  entitling 
the  company,  as  matters  now  stand,  to  complain  of  the  transactioDf 
mentioned  in  the  bill. 

The  Victoria  Park  Company  is  an  incorporated  body  and  the  coo* 
duct  with  which  the  Defendants  are  charged  in  this  suit  is  an  injury 
not  to  the  Plaintiffi  exclusively  ;  it  is  an  injury  to  the  whole  eo^ 
poration  by  individuals  whom  the  corporation  entrusted  with  powen 
to  be  exercised  only  for  the  good  of  the  corporation.  And  frotc 
the  case  of  the  Attarnm/- General  v.  WUean  (a),  (without  going  fiu*- 
ther),  it  may  be  stated  as  undoubted  law,  that  a  bill  or  informatioa 
by  a  corporation  will  lie  to  be  relieved  in  respect  of  injuries  whiot 
the  corporation  has  suffered  at  the  hands  of  persons  standing  in  the 
mtuation  of  the  directors  upon  this  record.  This  bill,  however,  dif- 
fers from  that  in  the  Attorney  General  v.  WiUan  in  this,— -that  in- 
stead  of  the  corporation  being  formally  represented  as  plaintifi,  &e 
bill  in  this  case  is  brought  by  two  individual  corporators,  professedly 
on  behalf  of  themselves  and  all  the  other  members  of  the  corporation, 
except  those  who  committed  the  injuries  complained  of, — the  plain- 
tiffs assuming  to  themselves  the  right  and  power  in  that  manner  to 
sue  on  behalf  of  and  represent  the  corporation  itself. 

It  was  not,  nor  could  it  successfully  be  argued,  that  it  was  a  mat 
ter  of  course  for  any  individual  members  of  a  corporation  thias  to 

(•)  Cr.  St  Ph.  1 . 
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ftBSume  to  ihemseWes  the  right  of  suing  in  the  name  of  the  corpora* 

tion.    In  law,  the  corporation,  and  the  aggregate  members  of  the 

eorporation,  are  not  the  same  thing  for  purposes  like  this ; 

and  the  *onlj  question  can  be,  whether  the  facts  alleged     [  *491  ] 

in  this  case  justify  a  departure  from  the  rule  which  prim& 

&cie  would  require  that  the  corporation  should  sue  in  its  own  name 

and  in  its  corporate  character,  or  in  the  name  of  some  one  whom  the 

law  has  appointed  to  be  its  representative. 

The  demurrers  are, — ^first,  of  three  of  the  directors  of  the  com. 
pany,  who  are  also  alleged  to  have  sold  lands  to  the  corporation  un- 
der the  circumstances  charged  ;  secondly,  of  BecUeyy  also  a  director, 
alleged  to  have  made  himself  amenable  to  the  jurisdiction  of  the 
Court  to  remedy  the  alleged  injuries,  though  he  was  not  a  seller  of 
land ;  thiidly,  of  DeniBtm,  a  seller  of  land,  in  like  manner  alleged 
to  be  implicated  in  the  frauds  charged,  though  he  was  not  a  direc- 
tor ;  fourthly,  of  Mr.  Bunting^  the  solicitor,  and  Mr.  Lane^  the 
architect  of  the  company.  These  gentlemen  are  neither  directors 
nor  sellers  of  land,  but  all  the  frauds  are  alleged  to  have  been  com* 
mitted  with  their  privity,  and  they  also  are  in  this  manner  sought  to 
be  implicated  in  them.  The  most  convenient  course  will  be,  to  con- 
sider the  demurrer  of  the  three  agiunst  whom  the  strongest  case  is 
stated ;  and  the  consideration  of  that  case  will  apply  to  the  whole. 

The  first  objection  taken  in  the  argument  for  the  Defendants  was, 
that  the  individual  members  of  the  corporation  cannot  in  any  case 
sue  in  the  form  in  which  this  bill  is  framed.  During  the  argument 
I  intimated  an  opinion,  to  which,  upon  further  consideration,  I  fully 
adhere,  that  the  rule  was  too  much  broadly  stated  on  the  part  of  the 
Defendants.  I  think  there  .are  cases  in  which  a  suit  might  pro- 
perly be  so  framed.  Corporations  like  this,  of  a  private  nature, 
are  in  truth  little  more  than  private  partnerships  ;  and  in  cases  which 
may  easily  be  suggested,  it  would  be  too  much  to 
bold  that  a  society  *of  private  persons  associated  to-  [  *492  ] 
gether  in  undertakings  which,  though  certainly  benefi- 
cial to  the  public,  are  nevertheless  matters  of  private  property, 
are  to  be  deprived  of  their  civil  rights,  inter  se,  because,  in  order  to 
make  their  common  objects  more  attaiaable,  the  crowu  or  the  legis- 
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taturo  may  have  conferred  upon  them  the  benefic  of  a  corporate  cha* 
racter*    If  a  caso  should  arise  of  injury  to  a  corporation  by  some  ot 
its  members,  for  \?hich  no  adequate  remedy  remained,  except  that  of 
a  suit  by  individual  corporators  in  their  private  characters,  and  ask- 
ing in  such  character  the  protection  of  those  rights  to  which  in  their 
corporate  character  they  were  entitled,  I  cannot  but  think  that  the 
principle  so  forcibly  laid  down  by  Lord  Cottenham  in  Wallworth  v. 
Holt  (a),  and  other  cases,  would  apply,  and  the  claims  of  justice 
would  be  fo  :nd  superior  to  any  difficulties  arising  out  of  technical 
rules  respecting  the  mode  in  which  corporations  are  reqaired  to  5ue« 
But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a  very 
urgent  character  that  established  rules  of  law  and  practice  are  to  be 
departed  from, — rules,  which,  though  in  a  sense  technical,  are  found- 
ed  on  general  principles  of  justice  and  convenience  ;  and  the  ques- 
tion is,  whether  a  case  is  stated  in  this  bill  entitling  the  Plaintiffs  to 
sue  in  their  private  characters.     [His  honor  stated  the  substance 
of  the  act,  sections  1,  38,  49,  ^3,  46,  47,  48,  49,  67,  70,  114,  and 
129  (&).]     The  result  of  these  clauses  is,  that  the  directors  are  made 
the  governing  body,  subject  to  the  superior  control  of  the  proprietors 
assembled  in  general  meetings  ;  and,  as  I  understand  the  act,  the 
proprietors  so  assembled  have  power,  due  notice  being  given  of  the 

purposes  of  the  meeting,  to  originate  proceedings  for  any 
[  *493  ]     purpose  within  *ihe  scope  of  the  co  mpany's  powers,  as  well 

as  to  control  the  directors  in  any  acts  which  they  may 
have  originated.  There  may  possibly  be  some  exceptions  to  this 
proposition,  but  such  is  the  general  effect  of  the  provisions  of  the 
statute. 

Now,  that  my  opinion  upon  this  may  be  clearly  understood,  I  will 
consider  separately  the  two  principal  grounds  of  complaint  to  which 
I  have  adverted,  with  reference  to  a  very  marked  distinction  between 
thnm.  The  first  ground  of  complaint  is  one  which,  though  it  might 
prima  facie  entitle  the  corporation  to  rescind  the  transactions  com- 
plained of,  does  not  absolutely  and  of  necessity  fall  under  the  de- 
scription of  a  void  transaction.    The   corporation  might  elect  to 

(a)  4  Myl  &  Cr.  CSS.    See  also  IT'Yei.  320,  per  Lofd  EUon, 
(6)  Snpra,  p.  464,  n.,  ctceq: 
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adopt  these  transactions,  and  hold  the  directors  bound  by  them.  In 
other  words,  the  transactions  admit  of  confirmalion  at  the  option  of 
the  corporation.  The  second  ground  of  complaint  may  stand  in  a 
dilTerent  position  ;  I  allude  to  the  mortgaging  in  a  manner  not  au- 
thorized by  the  powers  of  the  act.  This,  being  beyond  the  powers 
of  the  corporation,  may  admit  of  no  confirmation  whilst  any  one  dis* 
senting  voice  is  raised  against  it.  This  distinction  is  found  in  the 
case  o{  Preston  v.  The  Grand  Collier  Bock  Company  (a). 

On  the  first  point,  it  is  only  necessary  to  refer  to  the  clauses  of 
the  act  to  show,  that,  whilst  the  supreme  governing  body,  the  pro- 
prietors at  a  special  general  meeting  assembled,  letain  the  power  of 
exercising  the  functions  conferred  upon  them  by  the  act  of  incorpo- 
ration, it  cannot  be  competent  to  individual  corporators  to  sue  in  the 
manner  proposed  by  the  Plaintiffs  on  the  present  record.  This  in 
efiect  purports  to  be  a  suit  by  cestui  que  trusts,  com- 
plaining of  a  fraud  committed  or  ^alleged  to  have  been  [  *494  ] 
committed  by  persons  in  a  fiduciary  character.  The 
complaint  is,  that  those  trustees  have  sold  land  to  themselves,  osten- 
sibly for  the  benefit  of  the  cestui  que  trusts.  The  proposition  I 
have  advanced  is,  that  although  the  act  should  prove  to  be  voidable, 
the  cestui  que  trusts  may  elect  to  confirm  it*  Now,  who  are  the 
cestui  que  trusts  in  this  case  ?  The  corporation,  in  a  sense,  is  un* 
doubtedly  the  cestui  que  trust ;  but  the  majority  of  the  proprietors 
at  a  special  general  meeting  assembled,  independently  of  any  gene- 
ral rules  of  law  upon  the  subject,  by  the  very  terms  of  the  incorpo- 
ration  in  the  present  case,  has  power  to  bind  the  whole  body,  and 
every  individual  corporator  must  be  taken  to  have  come  into  the  co^ 
poration  upon  the  terms  of  being  liable  to  be  so  bound.  How  then 
can  this  Court  act  in  a  suit  constituted  as  this  is,  if  it  is  to  be  as- 
sumed, for  the  purposes  of  the  argument,  that  the  powers  of  the 
body  of  the  proprietors  are  still  in  existence,  and  may  lawfully  be 
exercised  for  a  purpose  like  that  I  have  suggested  7  Whilst  the 
Court  may  be  declaring  the  acts  torn  plained  of  to  be  void  at  the  suit 
of  the  present  Plaintiffs,  ivho  in  fact  may  be  the  only  proprietors  who 
disapprove  of  them,  the  governing  body  of  proprietors  may  defeat 

{a)  n  Sim.  927^  5.  C. ;  2  Railway  Cases,  SSS. 

Vol.  n.  66 
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the  decree  by  lawfally  resolving  upon  the  confirmation  of  the  very 
acts  which  are  the  snbjeet  of  the  suit.  The  rery  fact  that  th^  goT- 
eming  body  of  proprietors  assembled  at  the  special  general  meeting 
may  so  bind  even  a  reluctant  minority,  is  decisive  to  shew  that  the 
frame  of  this  suit  cannot  be  sustained  whilst  that  body  retains  its 
functions.  In  order  iben  that  this  suit  may  be  sustained,  it  must 
be  shown  either  that  there  is  no  such  power  as  I  have  supposed  re- 
maining in  the  proprietors,  or,  at  least,  that  all  means  have  been 
resorted  to  and  found  ineffectual  to  set  that  body  in  motion :  this 
latter  point  is  nowhere  suggested  in  the  bill :  there  is  no  suggesdon 
that  an  attempt  has  been  made  by  any  proprietor  to 
[  *495  }  set  the  body  of  proprietors  in  ^motion,  or  to  procure  a 
meeting  to  be  convened  for  the  purpose  of  revoking  the 
acts  complained  of.  The  question  then  is,  whether  this  bill  is  so 
framed  as  of  necessity  to  exclude  the  supposition  that  the  su- 
preme body  of  proprietors  is  now  in  a  condition  to  confirm  the 
transactions  in  question ;  or,  if  those  transactions  are  to  be  ioi- 
peached  in  a  court  of  justice,  whether  the  proprietors  have  not  pow- 
er to  set  the  corporation  in  motion  for  the  purpose  of  vindicating  its 
own  rights. 

[His  Honor  recapitulated  the  history  and  present  mtuation  of  the 
company,  as  it  appeared  upon  the  bill.] 

I  pause  here  to  examine  the  difficulty  which  is  supposed  by  the 
bill  to  oppose  itself  to  the  body  of  proprietors  assembling  and  actmg 
at  an  extraordinary  general  meeting.  The  48th  section  of  the  act 
says,  that  a  certain  number  of  proprietors  may  call  such  a  meeting 
by  means  of  a  notice  to  be  addressed  to  the  board  of  directors,  and 
left  with  the  clerk  or  secretary,  at  the  principal  office  of  the  compa- 
ny, one  month  before  the  time  of  meeting,  or  the  board  is  not  bound 
to  notice  it.  The  bill  says  that  there  is  no  board  of  directors  pro- 
perly constituted, — ^no  clerk,— no  principal  office  of  the  company, — 
no  power  of  electing  more  directors, — and  that  the  appointment  of 
the  clerk  being  in  the  board  of  directors,  no  clerk  can  in  fact  now 
be  appointed.  I  am  certainly  not  prepared  to  go  the  whole  length 
of  the  Plaintiff's  argument  founded  upon  the  48tii  section.  I  admit 
that  the  month  required  would  probably  bo  considered  imperative ; 
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bat  18  not  the  mode  of  service  directory  only  ?    Gould  Uie  board  of 
directors  de  facto,  for  the  time  being,  by  neglecting  to  appoint  a 
clerk  or  hare  a  principal  office,  deprive  the  superior  body,  the  body 
of  proprietors,  of  the  power  which  the  act  gives  that  body  over  the 
board  of  directors  ?    Would  not  a  notice  in  substance, — 
a  notice  for  example  such  as  the  129th  ^section  provides    [  M96  ] 
for  in  other  cases,  be  a  sufficient  notice  ?    Is  not  the 
particular  form  of  noUce  which  is  pointed  out  by  the  48th  section  a 
form  of  notice  given  only  for  the  convenience  of  the  proprietors  and 
directors  ?    And  if  an  impediment  should  exist,  and,  a  fortiori,  if 
that  impediment  should  exist  by  the  misconduct  of  the  board  of  di- 
rectors, it  would  be  difficult  to  contend  with  success  that  the  pow- 
ers of  the  corporation  are  to  be  paralysed,  because  there  is  no  clerk 
on  whom  service  can  be  made.    I  require  more  cogent  arguments 
than  I  have  yet  heard  to  satisfy  me  that  the  mode  of  service  pre- 
scribed by  the  48th  section,  if  that  were  the  only  point  in  the  case, 
is  more  than  directory.    The  like  observations  will  apply  to  the  place 
of  service  ;  but  as  to  that,  I  think  the  case  is  relieved  from  difficult 
ty  by  the  fact  that  the  business  of  the  company  is  stated  to  be  prin- 
cipally conducted  at  the  office  of  the  solicitor,  for  I  am  not  aware 
that  there  is  anything  in  the  statute  which  attaches  any  peculiar 
character  to  the  spot  designated  as  the  principal  office.    In  substance, 
the  board  of  directors  de  facto,  whetiier  qualified  or  not,  carry  on 
the  business  of  the  company  at  a  given  place,  and  under  this  act  of 
Pariiament  it  is  manifest  that  service  at  that  place  would  be  deemed 
good  service  on  the  company. 

If  that  difficulty  were  removed,  and  the  Plaintiff  should  say,  that 
by  the  death  or  bankruptcy  of  directors,  and  the  carelessness  of 
proprietcMTS,  (for  that  term  must  be  added),  the  governing  body  has 
lost  its  power  to  act,  I  should  repeat  the  inquiries  I  have  before 
suggested,  and  ssk  whether,  in  such  a  case  also,  the  48th  section  is 
not  directory,  so  far  as  it  appears  to  require  the  refusal  or  neglect 
of  the  board  of  directors  to  call  a  general  meeting,  before  the  pro- 
prietors can  by  advertisement  call  such  a  meeting  for  themselves. 
Adverting  to  the  undoubted  powers  conferred  upon  the  proprietors, 
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to  hold  special  general  meetings  without  the  consent  and 
[  MOT  ]  •against  the  will  of  the  board  of  directors,  and  the  per- 
manent powers  which  the  body  of  proprietors  must  of  ne-  . 
cessity  have,  I  am  yet  to  be  persuaded  that  the  existence  of  this 
corporation  (for  without  a  lawful  governing  body  it  cannot  usefully 
or  practicably  continue)  can  be  dependant  upon  the  accidents  which 
at  any  given  moment  may  reduce  the  number  of  directors  below 
three.  The  board  of  directors,  as  I  have  already  observed,  have  no 
power  to  put  a  veto  upon  the  will  of  any  ten  proprietors  who  may 
desire  to  call  a  special  general  meeting ;  and  if  ten  proprietors  can. 
not  be  found,  who  are  willing  to  call  a  special  general  meeting,  the 
PlaintiiTs  can  scarcely  contend  that  this  suit  can  be  sustained.  At 
all  events,  what  is  there  to  prevent  the  corporators  from  suing  in 
the  name  of  the  corporation  ?  It  cannot  be  contended  that  the 
body  of  proprietors  have  not  sufficient  interest  in  these  questions  to 
institute  a  suit  in  the  name  of  the  corporation.  The  latter  observa- 
tions, I  am  aware,  are  little  more  than  another  mode  of  putting  the 
former  questions  which  I  have  suggested.  I  am  strongly  inclined 
to  think,  if  it  were  necessary  to  decide  these  points,  it  could  not  be 
successfully  contended  that  the  clauses  of  the  act  of  Parliament 
which  are  referred  to  are  anything  more  than  directory,  if  it  be, 
indeed,  impossible  from  accident  to  pursue  the  form  directed  by  the 
act.  I  attribute  to  the  proprietors  no  power  which  the  act  does  not 
give  them  ;  they  have  the  power,  without  the  consent  and  against 
the  will  of  the  directors,  of  calling  a  meeting,  and  of  controlling 
their  acts  ;  and  if  by  any  inevitable  accident  the  prescribed  form  of 
calling  a  meeting  should  become  impracticable,  there  is  still  a  mode 
of  calling  it,  which,  upon  the  general  principles  that  govern  the 
powers  of  corporations,  I  think  would  be  held  to  be  sufficient  for  the 
purpose. 

It  b  not,  however,  upon  such  considerations  that  I 
[  M98  ]  *shall  decide  this  case.  The  view  of  the  case  which  has 
appeared  to  me  conclusive,  is,  that  the  existence  of  a 
board  of  directora  de  facto  is  sufficiently  apparent  upon  the  state- 
ttonts  in  the  bill.  The  bankruptcy  of  Wfithiady  the  last  of  the 
three  directors  who  became  bankrupt,  took  place  on  the  Znd  of 
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January,  1840 :  the  bill  alleges  that  he  thereupon  ceased  to  be 
qualifitd  to  act  as  director,  and  fais  office  became  vacated ;  but  it 
does  not  say  that  he  ceased  to  act  as  a  director ;  nor,  although  is  it 
said  that  thenceforward  there  was  no  board  *^  properly  constituted," 
it  is  alleged  that  there  was  no  board  de  facto  exercising  the  functions 
of  directors.  These,  and  several  other  statements  of  the  bill,  are 
pregnant  with  the  admission  of  the  existence  of  a  board  de  facto. 
By  whom  was  the  company  governed,  and  its  affairs  conducted, 
between  the  time  of  WeHhead*B  bankruptcy,  and  that  of  the  filing 
of  the  bill,  in  October,  1842  ?  What  directors  or  managers  of  the 
business  of  the  company  have  lent  their  sanction  to  the  mortgages, 
and  other  transactions  complained  of,  as  having  taken  place  since 
January  1840,  and  by  which  the  corporation  is  said  or  supposed  to 
be,  at  least  to  some  extent,  legally  bound  ?  Whatever  the  bill  may 
isay  of  the  illegal  constitution  of  the  board  of  directors,  because  the 
n  dividual  directors  are  not  duly  qualified,  it  does  not  anywhere 
suggest  that  there  has  not  been  during  the  whole  period,  and  that 
there  was  not  when  the  bill  was  filed,  a  board  of  directors  de  factoy 
acting  in  and  carrying  on  the  affairs  of  the  corporation,  and  whose 
acting  must  have  been  acquiesced  in  by  the  body  of  proprietors ;  at 
least,  ever  since  the  illegal  constitution  of  the  board  of  directors 
became  known,  and  the  acts  in  question  were  discovered.  But  if 
there  has  been  or  is  a  board  de  facto,  their  acts  may  be  valid,  aL 
though  the  persons  so  acting  may  not  have  been  duly 
qualified.  The  114th  section  (a)  of  the  act  'provides  [  M99  ] 
that  all  acts,  deeds,  and  things,  done  or  executed  at  any 
meeting  of  the  directors,  by  any  person  acting  as  a  director  of  the 
said  company,  shall,  notwithstanding  it  may  afterwards  be  discovered 
that  there  was  some  defect  or  error  in  the  appointment  of  such 
director,  or  that  such  director  was  disqualified,  or,  being  an  interim 
director,  was  disapproved  of  by  an  annual  general  meeting  of  pro. 
prietors,  be  as  if  such  person  had  been  duly  appointed  and  was 
qualified  to  be  a  director."  The  foundation  upon  which  I  consider 
the  Plaintiffs  can  alone  have  a  right  to  sue  in  the  form  of  this  bill 
must  wholly  fail,  if  there  has  been  a  governing  body  of  directors 

(a)  Not  stated  in  the  bUl. 
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de  facto.  There  is  no  longer  the  impediment  to  convening  a  meet- 
ing of  proprietors,  who  by  their  vote  might  direct  proceedings  like 
the  present  to  be  taken  in  the  name  of  the  corporation,  or  of  a 
treasurer  of  the  corporation,  (if  that  were  necessary);  or  who,  bj 
rejecting  such  a  proposal,  would,  in  effect,  decide  that  the  corpora- 
tion was  not  aggrieved  by  the  transactions  in  question.  Now,  since 
the  2nd  of  January,  1840,  there  must  have  been  three  annual 
general  meetings  of  the  company  held  in  July  in  every  year,  ac- 
cording to  the  provisions  of  the  act.  These  annual  general  meet- 
ings can  only  be  regularly  called  by  the  board  of  directors.  The 
bill  does  not  suggest  that  the  requisitions  have  not  been  complied 
with  in  this  resprect,  either  by  omitting  to  call  the  meeting,  or  by 
calling  it  informally :  but  the  bill,  on  the  contrary,  avers  that  several 
general  meetings,  and  extraordinary  general  meetings,  and  other 
meetings  of  the  shareholders  of  the  company,  were  duly  convened 
and  held  at  divers  times  between  the  time  when  the  company  was 
established  and  the  year  1841 ;  including,  therefore,  in  this  period 
of  formality  of  proceeding,  as  well  as  of  capacity  in  constitution, 

an  entire  year  after  We»thMcP$  bankruptcy. 
[  *500  ]  ^Another  statement  of  the  bill  leading  to  the  same  in- 
ference,— the  existence  of  an  acting  board, — ^ia  that 
which  avers,  that  since  the  year  1889,  down,  in  fact,  to  the  time  of 
filing  the  bill,  that  is,  during  these  three  years,  the  company  has 
had  no  office  of  its  own,  but  the  aflbirs  of  the  company  have  been 
principally  conducted  at  the  office  of  Mr.  Bunting.  Now  this,  as 
I  must  read  it,  is  a  direct  admisnon  that  the  affairs  of  the  company 
have  been  carried  on  by  some  persons.  By  whom  then  have  they 
been  carried  on  ?  The  statute  makes  the  board  of  directors  the 
body  by  whom  alone  those  affiurs  are  to  be  ordered  and  conducted. 
There  is  no  other  person  or  set  of  persons  empowered  by  the  act  to 
conduct  the  affisiirs  of  the  company ;  and  Uiere  is  no  allegation  in 
the  bill  that  any  persons,  other  than  the  board  of  directors  originally 
appointed,  have  taken  upon  themselves  that  business.  In  the 
absence  of  any  special  allegation  to  the  contrary,  I  am  bound  to 
assume  that  the  affiurs  of  the  company  have  been  carried  on  by  the 
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body  in  whom  alone  the  powers  of  that  purpose  were  rested  by  the 
act,  vis.  a  board  of  directors. 

Again*  the  bill  alleges,  that,  since  the  bankrnptoy  of  Wegthead, 
the  banknipts  hare  joined  in  executing  the  conveyances  of  the  pro- 
perty of  the  company  to  mortgagees.  It  could  only  have  been  in  the 
eharacter  of  directors  that  they  could  confer  any  title  by  the  con- 
yeyance ;  in  that  character  the  mortgagees  would  have  required 
them  to  be  parties,  and  it  is  in  that  character  that  I  most  assume 
fhey  executed  the  deeds. 

If  the  case  rested  here,  I  must  of  necessity  assume  the  existence 
of  a  board  of  directors,  and  in  the  absence  of  any  allegation  that 
the  board  de  facto,  in  whose  actmg  the  company  must,  upon  this 
bill,  be  taken  to  have  acquiesced,  have  been  applied  to 
and  have  refused  to  appoint  *a  clerk  and  treasurer,  (if  [  *501  ] 
that  be  necessary),  or  take  such  other  steps  as  may  be 
necessary  for  calling  a  special  general  meeting,  or  had  refused  to 
call  such  special  general  meeting,  the  bill  does  not  exclude  every 
case  which  the  pleader  was  bound  to  exclude  in  order  to  justify  a 
suit  on  behalf  of  a  corporation,  in  a  form  which  assumes  its  practical 
dissolution.  But  the  bill  goes  on  to  shew  that  special  general 
meetings  have  been  holden  since  January,  1840.  The  bill,  as  I 
have  before  observed,  states  that  several  general  meetings,  and  ex- 
traordinary general  meetings,  have  been  holden  between  the  estab- 
lishment of  the  company  and  the  year  1841 «  not  excluding  the  year 
1840,  which  was  during  WeitheeuTi  disqualification, — ^^  and  that  at 
such  meetings  false  and  delusive  statements,  respecting  the  circum- 
stances and  prospects  of  the  company,  were  made  by  the  said  direc- 
tors of  the  company  to  the  proprietors  who  attended  such  meetings, 
and  the  truth  of  the  several  fraudulent  and  improper  acts  and  pro- 
eeedings  herein  complained  of  was  not  disclosed ;"  and  the  bill 
specifies  some  meetings  in  particular.  Against  the  pleader,  I  must 
intend,  that  some  such  meetings  may  have  been  holden  at  a  time  when 
there  was  no  board  properly  constituted,  treasurer  or  principal  office 
of  the  company,  save  such  as  appear  by  the  bill  to  have  existed ; 
and  if  that  were  so,  the  whole  of  the  case  of  the  Plaintiffs,  founded 
on  the  impracticability  of  calling  a  special  general  meeting,  fails. 
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Asduming  then,  as  I  am  bound  to  do,  the  existence,  for  some  time  at 
least,  of  a  state  of  things  in  which  the  company  was  governed  by  a 
board  of  directors  de  facto,  some  of  the  members  of  which  ware 
individually  disqualified,  and  in  which,  notwithstaqding  the  want  of 
a  clerk,  treasurer,  or  office,  the  powers  of  the  proprietors  were  called 
into  exercise  ab  general  meetings,  the  question  is,  when  did  Ibat 
state  of  things  cease  to  exist,  so  as  to  justify  the  extraor- 
[  •&02  ]  dinarj  proceeding  of  the  Plaintiffs  'by  this  suit  ?  The 
Plaintifis  have  not  stated  by  their  bill  any  facts  to  shew 
that  such  was  not  the  actual  state  of  things  at  the  time  their  bill 
was  filed,  and,  in  the  absence  of  any  statement  to  the  contrary,  I 
must  intend  that  it  was  so. 

The  case  of  Preston  v.  The  Grand  Collier  Dock  Company  waa 
referred  to  as  an  example  of  a  suit  in  the  present  form ;  but  there 
the  circumstances  were  in  no  respect  parallel  with  the  present :  the 
object  of  that  suit  was  to  decide  the  rights  or  liabilities  of  one  clasa 
of  the  members  of  the  corporation  against  another,  in  respect  of  a 
matter  in  which  the  corporation  itself  had  no  power  to  vary  the  sit- 
uation of  either, 

I  have  applied  strictly  the  rule  of  making  every  intendment 
against  the  pleader  in  this  case,— that  is,  of  intending  ^s&ry  thing  to 
have  been  lawful  and  consistent  with  the  constitution  of  the  com- 
pany, which  is  not  expressly  shewn  on  tlie  bill  to  have  been  unlawful 
or  inconsistent  with  that  constitution.  And  I  am  bound  to  make  this 
intendment,  not  only  on  the  general  rule,  but  also  on  the  rules  of 
pleading  which  require  a  plaintiff  to  frame  his  case  so  distinctly  and 
unambiguously,  that  the  Defendant  may  not  be  embarrassed  in  de- 
termining on  the  form  which  his  defence  should  assume.  Altomej^ 
General  v.  Corporation  of  Norwich  (a).  The  bill,  I  cannot  but  ob- 
serve, is  framed  with  great  care,  and  with  more  than  ordinary  pro- 
fessional skill  and  knowledge ;  but  the  averments  do  not  exclude 
that  which,  prim&  facie,  must  be  taken  to  have  been  the  case,  that 
during  the  years  1840, 1841,  and  1842,  there  was  a  goveruing 
body, — that  by  such  body  the  business  of  the  company  was  carried 

(a)  3  M>1.  ^  Cr.  400. 
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on, — that  there  was  no  insurmountable  irr.p(  rlimont  to  tin* 
•exercise  of  the  powers  of  the  proprietors  ;l<^v]l!^'  d  in  [  'oOS  ] 
general  meeting;^  to  control  the  affairs  of  tli*  en;  r  .,i '. 
and  that  such  general  meetings  were  acta  ily  I.  ':  1.  'i '. '  .•^•itinueil 
existence  of  a  board  dc  facto  is  not  morel v  imr.  {'x  IjI- '  hv  t^ie 
averments,  but  the  statements  in  the  bill  of  tli-  ru-:^  v\.li  have 
been  done  su|  |.o?e,  and  even  require,  tl  e  cxi^t  -^  c  o['  s;  :.  a  boanl. 
Now  if  the  Piiiintiff  had  alleged  that  tlur*,-  IukI  been  .im  board  of 
directors  de  facto,  and  had  on  that  ground  imj'euclie:  i'-  :  .i%sactiorj8 
complained  of.  the  Defendants  might  have  n.ct  tlie  c;;^'.  by  plea, 
and  thereby  have  defended  themselves  froin  a.i^v.en  :  ;  the  bill. 
If  it  should  be  said  tbat  the  Defendants  mi  Jit  now  bir^e  ]  leaded, 
that  there  was  a  board  of  directors  de  fact'>,  ti  o  mswer  i.^,  tlsat  they 
might  then  havf^  been  told  that  the  fact  suihcijnt!/  a; ;  *  no'l  upon 
the  bill,  and  therefore  they  ought  to  have  demurred.  Urxertainty 
is  a  defect  in  pleading,  of  which  advantage  njay  be  taken  by  demur- 
rer. If  I  were  to  overrule  these  demurrers,  I  mi^^bt  be  depriving 
the  Defendants  of  the  power  of  so  protecting  ibemselve?  ;  and  that 
because  the  Plaintiff  has  not  chosen,  with  due  jirecision,  to  put  for- 
ward tbat  fact,  which,  if  alleged,  might  have  been  met  by  plea,  but 
which,  not  being  so  alleged,  leaves  the  bill  open  to  demurrer. 

I  most  further  observe,  that  although  the  bill  does,  with  great 
caution,  attempt  to  meet  every  case  which,  it  was  supposed,  might 
have  boen  fatal  to  it  upon  demurrer,  yet  it  is  by  allegations  of  the 
most  general  kind,  and  many  of  which  cannot  by  pos?^ibility  be  true. 
It  alleges  the  recent  discovery  of  the  acts  complaine  1  of,  but  it  gives 
no  allegation  whatsoever  for  the  purpose  of  tc»l!in,c^  when  or  bow  such 
discovery  was  made,  or  what  led  to  it.     I  am  bonnl  fo  give  the 
Plaintiff,  on    a  general  demurrer,   the    ben  fit   o\^  -lit*   allegation 
that  the  matters  complained  of  have  been  reco.fly  dis- 
covered, whatever  the  term  "recently  •discover  d  '*  nnv     [  '004  ] 
mean  ;  but  when  I  look  into  the  schedule  t)  tfic  .  ';t  I  fi:.  I 
that  many  of  those  matters  must  have  be .ii  k:;own  at  a  v.^-y  early 
period  in  the  history  of  the  company.     I  find  aKo  yrovisii  ns  of  the 
act  requiring  that  books  shall  be  kept  in  which  all  trunsaj^lons  shall 
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be  fully  and  fairly  stated  ;  and  I  do  not  find  in  the  bill  anything 
like  a  precise  allegation  that  the  production  of  those  books  would 
not  have  given  the  information,  or  that  there  have  not  been  means 
of  seeing  those  books  at  least  at  some  time  since  1835,  or  since  the 
transactions  in  question  took  place,  so  that,  in  point  of  fact,  many  of 
the  transactions  might  and  may  have  been  sooner  known.  These 
are  observations  upon  which  I  do  not  found  my  judgment,  but  which 
I  use  as  explaining  why  it  is  I  have  felt  bound  in  favour  of  the  de> 
fendants  to  construe  the  bill  with  strictness. 

The  second  point  which  relates  to  the  charges  and  incumbrances 
alleged  to  have  been  illegally  made  on  the  property  of  the  company 
is  open  to  the  reasoning  which  I  have  applied  to  the  first  point,  upon 
the  question  whether,  in  the  present  case,  individual  members  are 
at  liberty  to  complain  in  the  form  adopted  by  this  bill ;  for  why 
should  this  anomalous  form  of  suit  be  resorted  to,  if  the  powers  of 
the  corporation  may  be  called  into  exercise  ?  Sut  this  part  of  the 
case  is  of  greater  difficulty  upon  the  merits.  I  follow,  with  entire 
assent,  the  opinion  expressed  by  the  Vtce-ChaneeUor  in  PrtBton  v. 
The  Grand  Collier  Dock  Company ^^  that,  if  a  transaction  be  yoid, 
and  not  merely  voidable,  the  corporation  cannot  confirm  it,  so  as  to 
bind  a  dissenting  minority  of  its  members.  But  that  will  not  dispose 
of  this  question.  .The  case  made  with  regard  to  these  mortgages  or 
incumbrances  is,  that  they  were  executed  in  violation  of  the  previa^ 

ions  of  the  act.  The  mortagees  are  not  defendants  to  the 
[  *505  ]     bill,  nor  does  the  bill  seek  to  avoid  the  ^security  itself, 

if  it  could  be  avoided,  on  which  I  give  no  opinion.  The 
bill  prays  inquiries  with  a  view  to  proceedings  being  taken  aliunde 
to  set  aside  these  transactions  against  the  mortgagees.  The  object 
of  this  bill  against  the  defendants  is  to  make  them  individually  and 
personally  responEM)le  to  the  extent  of  the  injury  alleged  to  have 
been  received  by  the  corporation,  from  the  making  of  the  mortgages. 
Whatever  the  case  migU  be,  if  the  object  of  the  suit  was  to  re- 
scind these  transactions,  and  the  allegations  in  the  bill  shewed 
that  justice  could  not  be  done  to  the  shareholders  without  allowing 
two  to  sue  on  behalf  of  themselves  and  others,  very  different  consid- 
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erations  arise  in  a  case  like  the  present,  in  which  the  only  of  the 
alleged  illegal  acts  are  sought  to  be  visited  personally  upon  the  di- 
rectors. The  money  forming  the  consideration  for  the  mortgages 
was  received,  and  was  expended  in,  or  partly  in,  the  transactions 
which  are  the  subject  of  the  first  ground  of  complaint.  Upon  this, 
one  question  appears  to  me  to  be,  whether  the  company  could  con. 
firm  the  former  transactions,  take  the  benefit  of  the  money  that  has 
been  raised,  and  yet,  as  against  the  directors  personally,  complain  of 
the  acts  which  they  have  done,  by  means  whereof  the  company  ob- 
tains that  benefit  which  I  suppose  to  have  been  admitted  and  adopt- 
ed by  such  confirmation.  I  think  it  would  not  be  open  to  the  com- 
pany to  do  this ;  and  my  opinion  already  expressed  on  the  first  point 
19,  that  the  transactions  which  constitute  the  first  ground  of  com- 
plaint may  possibly  be  beneficial  to  the  company,  and  may  be  so  re- 
garded  by  the  proprietors,  and  admit  of  confirmation.  I  am  of  opin- 
ion that  this  question, — the  question  of  confirmation  or  avoidance, 
^-cannot  properly  be  litigated  upon  this  record,  regard  being  had 
to  the  existing  state  and  powers  of  the  corporation,  and  that  there- 
fore that  part  of  the  bill  which  seeks  to  visit  the  directors  personally 
with  the  consequences  of  the  impeached  mortgages  and 
charges,  the  benefit  of  which  'the  company  enjoys,  is  in  [  •506  ] 
the  same  predicament  as  that  which  relates  to  the  other 
subject  of  complaint.  Both  questions  stand  on  the  same  ground, 
and,  for  the  reasons  which  I  stated  in  considering  the  former  point, 
these  demurrers  must  be  allowed. 


Woodward  v.  Conebbbr. 

1S43 :  27tb,  and  2Sth  ApriL    11th,  and  85th  May. 

A  Defendant,  in  coatodj  for  not  answering,  and  brought  np  to  have  the  bill  taken 
proconfesso  against  him,  within  the  time  limited  by  the  Statute,  1  W.  4,  c.  36,  s.  15, 
r.  ISt  eskedfor  time  to  put  in  his  answer,  and  three  weeks  was  thereupon  given  him 
with  liberty  to  apply  for  his  discbarge  upon  having  answered.  The  time  fixed  by 
the  same  rule  of  the  Statute  for  retaining  a  Defendant  in  custody,  without  obtain- 
ing the  Older  for  taking  the  bill  pro  confesso,  expired  during  the  three  weeks:  no 
answer  was  put  in  z^Htld^  that  in  such  circumstances  the  Defendant  was  not  en-' 
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titled  to  luB  (HscharKC  umlcr  the  I3lh  rule  of  the  Statute,  b«t  was  remitted  to  the 
situation  ho  would  liuvo  been  in   if  that  pro  vision  of  the  Statute  had  not  exisled- 

TiiE  '; .  K'c>s  a  '.iiist  the  Defendant,  up  to  the  time  that  he  was 
comniittr  \  m  :\q  Flvct,  cum  causis,  is  stated  in  a  former  report  of 
proceo  r.u.s  i.i  []i\>  c  luso,  (vol.  1,  p.  297).  On  the  9ih  of  May, 
1842,  til '  i.K  [eiidaht  was  brought  up  by  habeas  corpus,  in  order 
that  ti  e  Mil  m*!;:.}i:  Ic  tnken  pro  confesso  against  him  :  the  Defendant 
then  asko.i  f  r  linie  to  puc  in  his  answer ;  the  Plaintiff  did  not  oppose 
the  Dj.'  :i(i;:iL'^  Uj  |  li'juiion,  and  three  weeks'  time  was  given  (a). 
Xo  ;.ii!>\vor  was,  l;owover,  put  in. 

[  *o07  ]         ^y.w  T'cl  moved  that  the   Defendant  might  be  dis- 
ci., ii*  M?'l  iV jrn  cus.Lnly,  under  the  provisions  of  the  statute 
T  Will.  4,  c.  o'vj,  s.  15,  mi  j  13,  on  the  ground  that  the  Flaintiif  had 

(a)  Tin;  oriler  of  t);o  IJtli  of  M.\y,  1842,  'vvas  as  follows: — '' Wlierpas  by  an  order 
dated  the  21r.t  diiv  of  Fehruurv,  1842,  it  was  ordered  that  the  Defendant  R.  Conebeer 
should  be  (o.iiniitted  to  her  Majesty's  prison  of  the  Fleet,  for  hiscomempt  in  not 
ptitting  in  his  own  and  his  wife's  answer  to  the  Pisintifli'^d  bill}  and  that  it  should  be 
referred  to  ihc  Ma«;tep  of  :I.is  Court  in  rotation  to  inqaire  and  state  to  the  Court  whe- 
ther the  siiid  l>cfendu!it  was  unaMc  liy  reason  of  his  poverty  to  employ  a  solicitor 
to  ]  ut  in   hi.  own  and  his  wife\s  answer  to  the  PlaintifF'a  bill;  and  after  the  said 
Master  should  have  made  liis  report,  such  further  order  should  be  made  as  should  be 
just:  and  wh»Mcas  .Mr.  So/-?o/-, the  Master,  Sic.,  by  his  report  bearing  date  the  2Srd 
day  of  Manh,  1S42,  certiflid  that  he  found  that  the  said  Defendant  R.  Conebeer  was 
unable  hy  nafion  of  I  is  ].o\eri>  to  cnnploy  a  solicitor  to  put  in  his  own  and  his  said 
wife*s  answer  to  tli«'  1  'IiiuiitV's  said  bill  and  the  said  Defendant  being  this  day  brougbt 
nptothc  It:",  of  tl.i.  <  •  ml  ly  virtue  ofa  habeas  corpus  cum  causis  directed  to  the  war- 
den of  the  i^'J  trt();.M«\  r  !i-«coiitefiipt  in  not  putting  in  his  own  and  his  said  wife's  an- 
swer and  i'-.  o.K  r  i!.;u  ;1  •'  riaiiititT'.s  bill  might  be  taken  pro  confesso  against  thesaid 
Defend.un  ;  ii  i«..  ui.on  t  ic  nioiion  of  Mr.  Baily,  of  counsel  for  the  PtaiDtifT,  orderedt 
that  the  «<.  id   I)i  Aiirljint    ]{.  (ouchcer  be  remanded  to  her  Majesty's  prison  of  the 
Fleet;  hii'    ic  Mild   Di.fcml  mt  now  desiring  to  put  in  his  own  and  his  said  wife's 
answer  in  i    .    rhiiiiiitV-  hill,  and  praying  time  for  that  purpose,  and  it  appearing, 
that  by  jui  ••  >  '-r  iii'dc  i;i  this  cause  hy  the  Right  Hon.  the  Master  of  the  Rolls,  bear- 
ing dat«'  ;\'  l.Oih  day  of  Manh,  1842.  the  said  Defeudant  was  admitted  to  defend 
til  is  in  form  i  j-aiijuris,  and  Samvel  Weils,  Esq.,  and  Frances  Versey,  Esq.,  were  ap- 
pointed l)i>  .  nniiscl  and  six  ilcrk  for  that  purpose ;  it  is  further  ordered,  that  the  said 
I>ef3ndar)t  do  lave  throe  woekb'  time  to  put  in  his  own  and  his  wife's  answer  to  the 
PlaintiiT's  s.  id  Ml! :  and  it  is  ordered,  that  upon  the  said  Defendant's  putting  in  his 
own  and  I  I-  .s.iid  wife's  answer  to  the  Plaintiff's  bill,  he  be  at  liberty  to  apply  to  thia 
#ourt  to  '•  ■  li>«  hanged  from  hia  said  contempt. 
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not  obtained  an  order  to  tako  the  bill  pro  confespo  within  the  time 
limited  by  that  rule,  namely,  within  the  six  freekd  following  the  ex- 
])irati  n  of  tAo  calendar  months  from  the  time  of  the  attachment, 
for  not  answering.  Collins  v.  Colly er  (a).  'J'he  period  of  six  weeks 
had  expired  on  the  12th  of  May,  18-12. 

Mr.  Baily^  for  the  Plaintiff,  said  that  the  prisoner  had  been  brought 
up  within  the  time  specified  by  the  statute,  in  order  that  the  bill 
might  be  taken  pro  confesso  against  him  ;  that  at  his  own  request 
three  week^'  time  had  been  given  him  to  put  in  an  answer,  and  the 
effect  of  that  order  had  been  to  carry  the  Defendant  over  the  time 
within  which  it  was  possible  to  obtain  the  order  fur  tak- 
ing tho  bill  pro  confesso.  It  was  •therefore  by  no  de-  [  *508  ] 
fault  of  the  Plaintiff  that  the  order  had  not  been  obtain- 
ed within  the  prescribed  time,  but  purely  from  indulgence  to  the 
Defendant. 


The  ViceChangellor  said,  that  so  long  as  the  order  of  the  9th 
of  May,  1842,  stood,  giving  the  Defendant  time  to  answer,  and  then 
giving  him  liberty  to  apply,  he  could  not  be  within  the  provision  of 
the  statute  referred  to  ;  and  he  refused  the  motion. 

Mr.  Teed  moved  that  the  order  of  the  9th  of  May,  1842,  might 
be  discharged  with  costs,  and  that  the  Defendant  might  be  discharg- 
ed out  of  custody  as  to  this  suit,  without  paying  any  costs  of  the 
contempt.  He  insisted  that  the  order  of  May  ought  not  to  have 
been  made :  the  Defendant  was  absolutely  entitled  to  his  discharge, 
under  the  terms  of  the  act,  at  the  expiration  of  the  six  weeks,  and 
it  was  not  competent  to  the  Defendant  himself  to  waive  that  right. 
HayncH  v.  Ball  (6),  Lord  Langdale^  referring  to  Greening  v. 
Greening  (c),  said,  "  If  a  defendant  has  once  a  right  to  his  dis- 
charge, he  has  neither  power  nor  Ctipacity  to  waive  his  right."  If 
the  PlaintiflF  desired  to  avail  himself  of  the  benefit  of  the  order  of 
the  9th  of  May,  it  was  his  duty  to  get  in  the  defendant's  answer, 

(a)  Cr.  &  Fh.  862.  (6)  4  Bear.  101.  (e)  1  Id.  121. 
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and  thereby  enable  him  to  apply  for  his  discharge ;  or  otherwise  the 
Defendant  being  in  prison,  and  therefore  incapable  of  proceeding 
actively  with  the  necessary  steps,  might  be  retained  in  custody  an 
indefinite  period. 

Mr.  BaUy  contra. 
[  ^609  ]     •Vicb-Chancbllor  : — 

The  act  under  which  the  present  question  has  been  raised  suppos- 
es the  existence  of  two  cases :    first,  where  the  simple  order  to  take 
the  bill  pro  confesso  will  not  answer  the  purposes  of  justice,  because 
the  Plaintiff  requires  some  discovery  from  the  Defendant ;  and  se- 
condly, where  the  Plaintiff,  requiring  no  discovery,  is  able  to  say,^- 
**  admit  what  the  bill  alleges,  and  upon  that  I  shall  be  able  to  obtain 
the  relief  which  I  seek."     In  the  former  case  the  Court  has  power 
to  remand  the  prisoner  until  he  has  givlsn  the  necessary  discovery  ; 
in  the  latter  order  to  take  the  bill  pro  confesso  is  alone  required. 
The  Plaintiff  in  the  present  case,  not  requiring  any  answer  was  un- 
der the  necessity  of  bringing  up  the  Defendant  at  an  earlier  time  than 
at  which  he  was  actually  brought  up.     The  Defendant  then  desired 
an  opportunity  of  making  his  defence.     Whether  the  Plaintiff  could 
then  have  insisted  that  the  order  for  taking  the  bill  pro  confesso 
should  be  made,  I  do  not  now  inquire  ;  but  the  Defendant  express- 
ing a  desire  to  put  in  his  answer,  i,  e.  to  make  his  own  defence,  ask- 
ed for  three  weeks'  time  to  enable  him  to  do  so,  and  that  time  was 
accordingly  given  him.    At  the  expiration  of  three  weeks  thus  ob- 
tained, it  was  no  longer  open  to  the  Plaintiff  to  pursue  his  former 
course,  for  it  had  become  too  late  to  take  the  bill  pro  confesso,  at 
least  under  the  statute.    The  defendant  having  thus  bought  off  the 
right  of  the  Plaintiff  to  have  the  bill  taken  pro  confesso,  upon  condi- 
tion of  obtaining  three  weeks'  time  to  make  his  defence,  now  con- 
tends that  the  act  of  Parliament  precluded  him  from  making  that 
bargain  for  his  own  benefit,  and  that  the  Court  is  now  to  give  him 
his  discharge  without  being  able  to  restore  the  Plaintiff  the  right  of 
having  the  bill  taken  pro  confesso  under  the  statute.    It 
[  *510  ]     would  be  very  extraordinary  if  the  Defendant  *could  deal 
with  the  Plaintiff  in  the  manner  which  this  motion  sup- 
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poses.  In  the  cases  cited  where  the  Court  has  discharged  orders 
tinder  which  parties  have  been  continued  in  custody,  such  orders  were 
made  at  a  time  when  the  party  was  entitled  to  his  discharge  when 
the  order  was  made,  and  being  made  at  that  time  the  orders  were 
held  to  be  erroneous.  At  the  time  the  order  in  question  was  made, 
the  right  of  the  Defendant  to  his  discharge  had  not  accrued  The  re- 
mark of  the  Master  of  the  Rolls,  that  the  party  cannot  waive  his  right 
to  discharge  from  custody,  must  refer  to  cases  such  as  I  have  men- 
tioned,— ^where  that  right  is  already  perfect.  There  are  many 
oases  in  which  a  party  may,  by  a  very  trivial  act,  alter  or  vary  his 
rights  in  the  conduct  of  a  cause.  I  give  no  opinion,  however,  on 
what  may  be  the  effect  of  mere  waiver.  I  have  no  doubt  that  a  par^ 
ty  to  a  cause  may  enter  into  a  contract  for  his  own  benefit,  although 
by  one  of  the  terms  of  chat  contract  he  should  be  placed  in  such  a 
position  as  to  lose  the  right  to  be  discharged  from  custody  which  he 
otherwise  would  have  had.  The  Defendant  in  this  case,  by  obtain-, 
ing  time  to  make  his  defence,  and  by  that  means  precluding  that 
course  which  the  Plaintiff  might  have  taken  under  the  act,  has  re- 
mitted himself  to  the  situation  in  which  he  would  have  been  if  these 
provisions  of  the  act  had  never  been  passed. 

If  the  Defendant  were  in  any  difficulty,  it  would  be  the  conse- 
quence of  his  own  election ;  but  fortunately  he  is  not  under  any  sub- 
stantial difficulty  impeding  his  discharge  :  he  has  only  to  put  in  his 
answer.  And  although  it  is  said  that  he  has  been  delayed  bj  the 
refusal  of  his  wife  to  join  in  the  answer,  that  difficulty  is  removed, 
the  Plaintiff  having  now  consented  to  take  his  answer  alone. 

Motion  refused. 


•Priob  v.  Webb  [  'Sll  ] 

1S43 :  2nd,  IStb,  end  22nd  Jane.    13th  July. 

The  omission  by  the  Plaintiff  to  endorse  an  address  for  serrice  on  the  writ,  as  di- 
rected by  the  SOth  Order  of  the  SSth  of  October,  1842,  does  not  of  necessity  mslca 
the  writ  yM\  bat  the  Court  will,  in  the  mean  time,  so  deal  with  the  prooeedlnga 
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which  are  nodci  its  control,  by  staying  process  or  otherwise,  as  to  give  the  party 
the  benefit  of  the  20  ih  Order. 
Form  of  the  order  for  liberty  to  enter  a  conditional  appearance  with  the  registrar 
since  the  7th  General  Order,  of  the  26th  of  August,  1841. 

The  Plaintiff^  suing  in  person,  endorsed  upon  the  bill  his  name 
and  place  of  residence,  ^vhich  was  more  than  three  miles  from  (be 
record  and  wi  it  clerks  oflBoo ;  bat  he  omitted  to  endorse  upon  the 
writ  of  subpoena  to  appear  and  answer  an  address  for  service,  ac- 
cording to  the  directions  contained  in  the  Order  XX.  of  the  26l]i 
of  October,  1842  (a). 

On  the  25th  of  Ma^^,  the  Defendant  obtained  an  order  to  enter  a 
conditional  appearance  with  the  registrar.  By  the  practice  which  ex- 
isted before  the  general  orders  of  the  26th  of  August,  1841,  the 
Defendant  was  required  to  submit  that  the  serjeant-at-arms  should 
go  against  him  if  the  subpoena  were  not  set  aside  (b)  ;  but  the  Or- 
der YII.  of  August,  1841,  having  directed  that  no  order  should 
thereafter  be  made  for  the  serjeant-at-arms  to  take  the  body  of  a 
Defendant  to  compel  appearance,  the  order  for  liberty  to  enter  the 
conditional  appearance  was  made,  upon  the  consent  of  the  Defend- 
ant to  submit  to  any  process  which  the  Court  might  direct  to  be  is- 
sued agunst  him  for  want  of  appearance,  in  case  the  subpoena  should 
not  be  set  aside  for  irregularity. 

Mr.  DunUy  for  the  Defendant,  moved  that  the  writ  of  subpoena 
might  be  set  aside,  as  not  being  in  conformity  with  the  order. 

Mr.  Tinnty  and  Mr.  Watson^  contra. 


[  ^512  ]  •The  Vice  Chancellor  said  thit  the  omission  to  en- 
dorse on  the  writ  the  address  for  service  did  not  make 
the  writ  itself  irregular  or  void ;  but  the  Court  might  withhold  from 
the  Plaintiff  the  benefit  of  the  subpoena,  by  preventing  him  from 
taking  any  ulterior  proceeding  founded  upon  it,  until  the  place  of 
service  had  been  properly  endorsed  ;  for  until  then,  the  Defendant 
had  not  such  convenient  means  of  service  as  the  Court,  by  the  20th 

(a)  See  Bearan,  Ord.  Can.  2U.      (b)  See  1  Dan.  Cb.  Pr.  667 ;  2  Id.  18,  et  seq. 
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Order,  had  proTided  that  he  should  have. 

Motion  refased,  withoat  coetB. 

The  sobpoena  to  appear  and  answer  was  served  on  the  20th  of 
May.  On  the  29th  of  May,  the  Defendant  served  the  Plaintiff 
personally,  under  the  Order  XXI.  of  the  26th  of  October,  1842, 
with  the  order  for  liberty  to  enter  an  appearance  with  the  registrar, 
together  with  a  copy  of  the  certificate  of  the  registrar  that  the  ap- 
pearance had  been  entered  accordingly ;  and  at  the  same  time  the 
Defendant  gave  notice  of  the  motion  to  quash  the  writ  as-  above  re* 
ported.  On  the  30th  of  May,  the  Plaintiff  obtained  a  writ  of  at- 
tachment for  want  of  appearance,  and  also  the  common  injunction 
to  restriun  proceedings  at  law. 

Mr.  Dunn  moved  to  set  aside  the  attachment  and  discharge  the 
order  for  the  injunction,  insisting  that  the  Defendant  was  not  bound 
to  appear  until  the  Plaintiff  had  ^ven  an  address  for  service  within 
the  three  miles ;  but  the  Defendant  had  in  fact  appeared  before  the 
attachment,  and  that  therefore  the  Plaintiff  was  not,  on  the  80th  of 
May,  in  a  condition  to  obtiun  either  the  attachment  or  the  injunction. 
Maehreth  v.  IfuAol^on  (a)* 

*Mr  Tinney^  for  the  Plaintiff,  contended  that  it  was  [  ^513  ] 
sufficient  that  the  address  for  service  was  endorsed  on  the 
bill, — ^that  the  writs  referred  to  in  the  20th  Order  were  writs  which 
were  formerly  issued  out  of  the  Six  Clerks  Office,  and  wliich  by  the 
sUtute  5  &  6  Vict.  o.  103,^and  the  Order  IV.  of  the  26th  of  Octo- 
ber,  1842,  were  placed  under  the  management  cf,  and  now  sealed 
by  the  clerk  of  records  and  writs ;  but  that  this  did  not  apply  to 
the  subpoena,  a  writ  which  was  still  issued  from  the  subpoena  office 
(li)  ;  that  the  appearance  entered  with  the  registrar  was  not  such 
an  appearance  as  would  preclude  an  attachment.  It  merely  ena- 
bled the  Defendant  to  be  heard  on  the  question  of  irregularity,  but 
it  was  no  foundation  for  any  proceeding  by  the  Plaintiff,  and  did 
not  stand  in  the  way  of  the  ordinary  process  for  enforcing  appear 

(•)  19  Vet.  M7  (^)  S«i  etder  I.  of  the  Sltt  December,  1888. 
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ance  in  the  regular  manner :  that  even  supposing  the  appearance  to 
be  sufiScient  to  preclude  an  attachment,  the  Defendant  had  not  do* 
I7  served  the  Plaintiff  with  notice  of  it,  for  he  had  merely  served  it 
personally,  and  not  at  the  address  for  service  endorsed  upon  the 
bUI. 

[Thb  Yice-Chakcbllob  said,  that  the  personal  service  was 
clearly  regular,  under  the  21st  Order  of  the  26th  of  October,  1842, 
until  the  proper  address  for  service  was  given  as  the  20th  Order  re' 
quired.] 

Mr.  Dunuy  in  reply,  said  that  the  Defendant,  not  having  appear- 
ed, had  no  means  of  seeing  the  bill,  or  of  knowing  what  address  was 
endorsed  upon  it. 


Vicb-Chancelloe  : — 
The  20th  Order  of  October,  1842,  which  directa  that 
[  *514  ]  an  address  shall  be  endorsed  on  the  ^proceedings  in  cer- 
tain cases,  certainly  does  not  in  terms  require  that  the 
subpoena  should  be  held  void  and  set  aside,  in  case  the  address 
for  service  is  omitted.  The  order  would  be  satisfied  by  the  writing 
or  endorsement  of  the  address  after  the  writ  issued,  and  before  ser. 
vice  ;  in  fact  it  might  frequently  be  necessary  to  make  or  alter  the 
endorsement  after  the  subpoena  had  issued.  If,  indeed,  in  this  or 
any  other  case,  it  were  necessary  to  go  the  length  of  setting  aside 
the  subpoena,  in  order  to  secure  to  the  Defendant  the  benefit  of  the 
20th  order,  I  should  probably  feel  bound  <o  hold  it  void ;  but  this  is 
not  necessary  to  insure  to  the  Defendant  the  benefit  of  the  order  ; 
for  the  proceedings  being  under  the  control  of  the  Court,  the  Court 
may  in  ordinary  cases  (and  clearly  it  may  in  this  case)  do  com- 
plete justice  by  staying  process  until  the  order  be  complied  with. 

I  therefore  refused  the  former  motion,  but  without  costs. 

At  the  time  of  making  that  order  my  attention  was  not  called  to 
the  terms  of  the  order  of  the  25th  of  May,  for  entering  the  condi- 
tional appearance,  and  the  Defendant  appears  to  have  overlooked 
the  position  in  which  he  was  placed ;  for  the  effect  of  that  order 
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strictly  taken,  was  to  waive  every  objection  to  the  subpoena  unless  it 
were  set  aside.  The  Defendant,  however,  has  now  moved  to  set 
aside  the  attachment  founded  upon  the  subpoena  and  to  dissolve  the 
injunction  restraining  proceedings  at  law.  In  strictness,  it  is  obvi- 
ous that  I  should  be  violating  no  rule  of  practice  if  I  held  the  De- 
fendant bound  by  all  the  steps  which  have  been  taken  in  the  cause ; 
but  it  would  be  harsh  to  do  so  where  two  points  of  practice,  both 
new  and  of  the  first  impression,  have  arisen,  and  may  well  excuse 
his  mistake.  I  may,  I  think,  in  such  a  case,  reasonably  construe 
the  pending  motion  as  an  application,  upon  the  ground  of  mistake, 
to  set  aside  the  attachment  and  dissolve  the  injunction, 
^notwithstanding  the  Order  of  the  25th  of  May.  If  [  *515  ] 
I  do  not  give  the  Defendant  the  benefit  of  this  construc- 
tion of  his  application,  he  may  be  deprived  of  the  protection  of  the 
20th  Order  of  October,  which  provides  him  with  a  mode  and  place 
of  service,  of  which  he  is  deprived  by  the  abolition  of  the  Six  Clerks 
Office  ;  and  I  cannot  measure  the  possible  mischief  which  that  might 
occasion.  On  the  other  hand,  the  Plaintiff,  upon  the  merits,  is 
clearly  in  default. 

In  this  view  of  the  case  I  have  rejected  the  argument  for  the 
Plaintiff,  that  the  subpoena  is  not  a  writ  within  the  20th  Order.  The 
words  of  the  order  are  large  enough  to  comprehend  it ;  it  was  in- 
tended to  be  included  in  its  provisions,  and  the  good  sense  of  the 
case  plainly  requires  that  it  should  be  so  included. 


The  Defendant  undertaking  to  eater  an  appearance  forthwith,  and  not  to  itsne 
execution  at  law  without  the  leave  of  the  Conrt,  discharge  the  attachment^  and 
dissolre  the  injunction  without  coits. 


An  order  for  leave  to  amend  not  serredy  does  not  prevent  the  Defendant  from  de- 
murring to  the  bill. 

An  order  for  leave  to  amend  operates  from  the  time  of  service  only,  and  therefore 
an  intermediate  step  taken  by  the  Defendant,  after  the  order  is  made,  and  before 
it  is  saved,  is  regnlar. 

On  the  22nd  of  June  the  Defendant  entered  his  appearance,  and 
on  the  28th  of  June  filed  a  demurrer  to  the  whole  bUI.    The  Phun, 


516  CASES  IN  GHANCratY. 


1843.— M'GrefOT  t.  Topban. 


tiff  obtained  an  order  to  amend  his  bill  before,  but  did  not  serve  it 
until  after,  the  demurrer  was  filed.  The  Plaintiff  did  not  set  down 
the  demurrer  within  the  twelve  dajs  specified  by  the  Order 
XXXIV.  of  the  26th  of  August,  1841. 

Mr.  Rovpellj  for  the  Defendant,  moved  that  he  might  be  at  liberty 
to  issue  execution  on  the  judgment  at  law.  The  Plaintiff  must^ 
under  the  34th  Order,  be  held  to  have  submitted  to  the  demurrer. 

[  •Sie  ]         •Mr.  Tinnetf,  for  the  Plaintiff,  said  that  the  only  ques- 
tion was  whether  the  existence  of  the  order  to  amend,  not 
served,  precluded  the  Defendant  from  demurring. 

Lorimer  v.  Larimer  (a)  was  cited,  where  Lord  JEldan  said  he 
had  no  doubt  there  were  many  cases,  not  oases  of  contempt,  where, 
if  an  order  has  been  pronounced  upon  motion  of  course  but  not 
served,  and  some  intermediate  step  is  taken  by  the  other  party,  that 
step  will  be  good  (6). 


The  Yiob-Ghanoellor  said  that  the  order  for  leave  to  amend 
was  one  of  those  which  operated  from  the  time  of  service  only ;  it 
did  not  render  any  step  irregular  which  the  Defendant  might  take 
before  he  was  aware  of  the  order.  The  rule  of  the  Court  required 
that  the  demurrer  should  be  filed  within  a  limited  time,  and  the 
Defendant  was  not  precluded  from  filing  it  by  the  existence  of  the 
order  for  leave  to  amend,  which  had  not  been  served  upon  him. 


McGregor  v.  Topham. 

1843:  llUllfadr. 

Where  the  Defendant  obtains  a  commisaion  to  examine  witnesfei  under  the  i7dk 
(amended).  Order  of  April,  ISSS^  the  commissioD  mnsi  be  made  retnraable  Ae 
first  retnvn  of  the  second  term  next  following  the  date  of  the  order  for  each  com- 
mission. 

The  Plaintiff  filed  his  replication  on  the  6th  of  March,  withoat 

(a)  IJ.  &  W.  284.  (6)  i  Dan.  Ch.  Pr.  541. 
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haying  been  seired  with  a  notice  to  dismiss  the  bill  for  want  of 
prosecution ;  and  be  afterwards  served  a  subposna  to  join,  within 
three  weeks  after  filing  the  replication,  but  did  not  obtain  an  order 
for  a  commission  to  examine  witnesses.  The  Defendant  then  ob- 
tained an  order  of  course  at  the  Rolls  for  a  commission  to  examine 
witnesses.  The  commission  was  made  returnable  on  the  first  return 
of  Trinity  Term,  being  the  latest  date  of  the  return  to  which  the 
Plaintiff  would  have  been  entitled  if  he  had  applied  for 
a  commission ;  the  'construction  given  in  the  office  to  [  ^517  ] 
that  part  of  the  Order  XVII.  of  1828,  (amended  1881), 
which  directs,  that  the  commission  to  be  obtained  by  the  Defendant 
in  such  a  case  shall  be  '^  returnable  at  the  like  period,"  as  the 
Plaintiff  is  entitled  to  pursuant  to  that  order. 

Mr.  Smythey  for  the  Defendant,  moved,  without  notice,  that  the 
commission  might  be  made  returnable  on  the  first  return  of  Mich- 
aelmas Term,  being  the  second  term  next  following  the  date  of  the 
order  for  the  commission.  It  had  been  decided,  contrary  to  the 
previous  practice  of  the  office,  that  where  [the  Plaintiff  required  a 
commission  the  return  should  be  reckoned  from  the  date  of  his  order 
for  the  commission,  and  not  from  the  date  of  the  replication : 
WUliams  v.  ItDonneU  (a).  Where  the  Plaintiff,  therefore,  did 
not  obtain  an  order,  and  the  Defendant  required  a  commission,  the 
only  reasonable  construction  of  the  words,  ^^  returnable  at  the  like 
period  as  the  Plaintiff  is  entitled  to,"  was  to  count  the  return  of  the 
Defendant's  commission  from  the  date  of  the  Defendant's  order,  in 
the  same  manner  as  the  return  of  the  Plaintiff's  commission,  had  he 
required  it,  would  have  been  counted  from  the  date  of  the  Plaintiff's 
order.  The  constructien  adopted  in  the  office  in  fixing  the  return 
ID  Trinity  Term  was  not  conststent  with  the  decision  in  WtlKama  v. 
M^D(>nneU(a).  According  to  the  construction  insisted  on  by  the 
Defendant,  the  commission  would  be  returnable  on  the  first  return 
of  Michaelmas  Term :  and  it  was  reasonable  that  the  Defendant 
should  have  the  same  time  after  the  date  of  his  order  for  the  return 
ot  his  commission  as  the  Plaintiff  would  have  been  entitled  to. 

Thb  yi€»-€HAir cncLOB  made  the  Order. 

(a)  9  Sim.  401. 
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[  •SIS  ]  *Attornkt-Gen£ral  V.  Ray. 

1843:  27th  April 

Whero  depotitions,  taken  in  a  sait  to  perpetaate  testimony,  are  required  to  be  used 
in  a  trial  at  laW|  not  nnder  the  control  of  the  Court,  the  order  is,  that  the  depositions 
be  published,  and  that  the  officer  attend  with  and  produce  to  the  Court  of  law  the 
record  of  the  whole  proceedings,  and  that  the  parties  may  make  such  use  of  the 
same  as  by  law  they  can. 

In  the  year  1886,  on  the  expiration  of  a  lease  from  the  Crown  to 
Ray  and  another,  Mr.  Riehardsanj  a  surveyor,  was  appointed  on 
behalf  of  the  Crown,  to  report  whether  the  property  was  left  in  the 
state  in  which  the  lessees  had  covenanted  to  leave  it.  In  Trinity 
Term,  1838,  an  information,  in  the  nature  of  an  action  of  covenant 
was  brought  by  the  Crown  against  Ray^  to  which  action  he  pleaded 
in  May  following.  The  replication  was  not  filed  until  Trinity  Term, 
1840 :  notice  of  trial  was  given  in  May,  1841,  and  at  the  same 
time  notice  of  a  motion  to  examine  Richardson  de  bene  esse,  which 
motion  the  Crown  afterwards  abandoned.  In  June,  1841,  the  pre- 
sent bill  was  filed  to  perpetuate  the  testimony  of  Ri^ardsonj  on 
the  ground  of  his  infirm  health,  and  the  witness  was  accordingly 
examined.     In  January,  1843,  Richardson  died. 

Mr.  George  MaulCj  for  the  Attorney '  General j  moved,  that  the 
depositions  might  be  published,  and  that  the  officer  might  be  ordered 
to  attend  with  the  depositions  at  the  trial  at  law :  Andrews  v.  Pal- 
mer (a)  ;  Jervis  v.  White  (6). 

Mr.  G.  L.  RusseUj  for  the  Defendant,  argued,  that,  after  the 
very  dilatory  manner  in  which  the  proceedings  at  law  had  been 
carried  on,  the  order  ought  not  to  be  made;  AngeU  v.  Angell  (c), 
East  India  Company  v.  Naitih  (d)j  Duke  of  Dorest  v.  CHrdler  (e). 
Lew  V.  Clark  (^), 

(a)  1  y.  ft  &  SI.  (6)  S  Yes.  318, 

(c)  Per  Sir  J,  Leach^  1  S.  ft  St  89.  [d)  Bunb.  320. 

{€)  Brec.  Cha.  581.  (g)  1  a  It  a  108. 
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^If  the  Court  is  bound  to  give  any  assistance  after  so  [  *519  ] 
much  delay,  it  will  not  be  by  directing  publication  of 
the  depositions, — ^for  that  might  be  regarded  at  law  as  a  decision  of 
this  Court  on  the  admissibility  of  the  evidence  :  the  order  will  be 
confined  to  simply  directing  that  the  whole  record  shall  be  taken 
down.  The  order  must  not  be  so  framed  as  to  prejudice  any  question 
as  to  the  evidence  which  might  arise  at  law :  Duke  Hamilton  v. 
Meynal  (a),  Broum  v.  ThKymUm  (6). 


The  Yicb-Chancbllor  said,  that  this  Court  could  not,  in  simply 
exercising  the  necessary  jurisdiction  over  its  records,  in  a  suit  mere- 
ly to  perpetuate  testimony,  be  supposed  to  give  any  opinion  of  the 
value  or  admissibility  of  the  evidence ;  the  depositions  should  be  pub- 
lished and  the  whole  record  produced  at  the  trial  {e) . 


This  Conrt  doth  order,  that  the  depositioiu  in  chief  of  J.  Riehardwn,  taken  in  thia 
cause,  be  forthwith  pabltahed,  and  it  ii  ordered  that  the  proper  officer  and  offlcen  do 
attend  with  and  prodooe  to  her  Majestj's  Court  of  Exchequer,  at  the  littingi  after 
this  present  Easter  Term  to  be  holdeo  at  Westminster  Hall,  in  the  oonnty  of  MiddU" 
jffir,  or  on  snch  day  and  time  as  shall  be  appointed  by  the  said  Coort  of  Ezcheqner 
for  the  trial  of  a  certain  information  at  law  depending  in  her  Majesty's  said  Conrt 
of  Ezcheqaer,  wherein  her  Majesty*s  said  Attorney  Otnval  is  iaformaot,  and  Mmry 
Bellunrd  Ray^  and  &c.,  as  executors,  ftc,  are  defendants,  the  original  record  of  the 
whole  of  the  proceedings  filed  in  this  Court  in  this  suit,  and  also  the  original  interrog. 
atories  upon  which  the  said  J.  Bichardwn  was  examined  in  chief  as  aforesaid,  by  one 
of  tho  examiners  of  this  Court,  and  the  original  depositions  of  the  said  J.  BkKardmn^ 
so  taken  as  aforesaid  by  the  said  examiner,  and  either  of  the  parties  is  to  be  at  liberty 
to  make  such  use  of  the  said  proceeding,  interrogatories,  and  depositions  on  the  said 
trial  as  by  law  they  can. 

Beg.  Lib.  A.  1S4S,  foL  llOi. 

(a)  2  Dick.  78S.  5.  C,  Awm.  2  Ves.  497. 
(6)  2MyL  ft  Cr.  248;  per  Lord  CoUenham. 

(e)  The  form  of  order  which  foUowt,  was  suggested  by  the  registrar  (Mr*  Monro) 
§M  having  been  adopted  In  some  former  precedentSi  foond  in  the  office. 
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[  •620  ]  Barrett  v.  Buck. 

1843  :  S7th  April. 

Order  for  preliminary  inquirieSi  under  the  6th  Order  of  the  9th  of  Maji  1839,  refus- 
ed where  aome  of  the  Defendants  suggested  tn  be  ont  of  the  jarisdiction  had  not 
appeared. 

Motion  for  preliminary  inquiries  under  the  Order  Y.  of  the  9th 
of  May,  1889.  The  bill  prayed  the  subpoena  against  two  of  the 
Defendants,  when  they  should  come  within  the  jurisdiction :  they 
had  not  appeared. 

The  Yxck-Ghancbllok  said,  that  the  circumstances  of  the  Defen- 
dants being  out  of  the  jurisdiction,  supposing  that  to  be  the  fact,  did 
not  bring  the  case  within  the  order,  where  they  had  not  appeared  to 
the  bill ;  and  he  refused  the  motion  (a). 

Mr.  Q.  L.  Ituisell  for  the  Plaintiff,  and  Mr.  J.  Parker^  for  the 
Defendants  who  had  appeared. 


Rowland  v.  Sturgis. 

Itth  Jane : 

Instmments  neither  admitted  nor  denied  may  be  prored  trra  Toee,  althoagh  the  canse 
is  heard  upon  the  bill  and  answer,  withont  replication. 

A  BILL  of  foreclosure  against  the  assignee  of  the  insolvent  mort- 
gagor. The  answer  did  not  dispute  the  existence  of  the  mortgage 
deed,  but  did  not  admit  it.  The  Plmtiff  set  the  cause  down  upon 
the  bill  and  answer,  without  filing  any  replication.  At  the  hearing, 
the  Plaintiff  proved  the  mortgage-deed  by  affidavit,  under  the  Order 
XLIII.  of  August,  1841,  admitting  evidence  by  affidavit,  instead  of 
viva  voce. 

Mr.  Tinnejf  and  Mr.  T.  Sydenham  Clarke  cited  Practical  Reg- 

(«)  Sea  Mtintfizh/agm  v.  Davu^  10  Sim.  889. 
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titer  (W).  219,  and  the  cjise  of  Fielder  v.  Cage^  (a),  there  cited, 
and  2  Dan.  Chan.  Pr.,  p.  441,  to  shew  that  the  deed  under  which 
the  Plaiotiff  claimed  might  be  proved  viva  voce,  notwithstanding  he 
bad  not  replied. 

Mr.  Bag%hawty  and  Mr.  Follettj  for  the  Defendants. 

The  deed  was  allowed  to  be  proved. 


HoLLOwAY  t;.  Clarkso».  [  •621  ] 

1842.  11th,  12tfa,  and  14th  July.  184S:  18th  and  26th  February,  4th,  11th,  and 
13th  March. 

Beqnestf  to  females,  some  of  whom  were  married  and  some  single,  for  thdr  sepa- 
rate nse  for  their  respective  lives,  and  after  their  decease  to  such  persons  as  they 
should  respectively  appoint ;  and  in  default  of  appointnent,  to  their  respective  ex- 
ecators,  administrators,  and  assigns. 

Bdd,  that  each  of  the  legatees,  whether  married  or  nnmarried  women,  were  entitled 
upon  petition,  without  executing  any  formal  appointment,  to  an  immediate  transfer 
or  payment  to  themselves  of  the  corpus  of  their  shares  of  the  fund. 

John  Hollowat,  bj  his  will,  made  in  1808,  devised  his  real  es- 
tate to  trastees,  and  directed  them  out  of  the  rents  and  profits  to 
pay  certain  annuities  to  persons  therein  mentioned  for  their  lives, 
and  to  accumulate  the  remainder ;  and  after  the  decease  of  persons 
therein  named,  be  directed  his  trustees  to  sell  such  real  estate,  and 
stand  and  be  possessed  of  the  monies  to  arise  thereby,  and  the  said 
accumulations,  for  the  benefit  of  the  following  sixteen  persons  [nam- 
ing  them  ;  seven  being  males,  and  nine  females  :]  or  the  child  or 
children  of  such  of  them  as  should  be  then  dead,  and  to  divide  the 
same  into  so  many  equal  parts,  and  appropriate  and  set  apart  so 
many  of  the  said  parts  as  should  bo  equal  in  number  to  such  of  the 
sixteen  persons  so  living  as  should  be  males,  and  stand  possessed  of 
the  same  respectively,  in  trust  for  such  male  persons  respectively, 

(a)  m.  1. 1797.  Wy.  Pr.  Beg.  2lf. 

Vol.  n.  58 
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and  his  or  their  reepective  executors,  administrators,  and  assigns, 
and  appropriate  and  set  apart  for  the  portion  of  each  of  the  said 
sixteen  persons  then  living  as  should  be  females  one  of  the  remain- 
ing parts,  and  stand  possessed  of  the  same  respectively,  upon  trust 
to  pay  the  interest  thereof  to  the  sole  and  separate  use  of  such  fe- 
male during  her  life,  independently  of  any  husband  whom  she  had 
married  or  might  marry,  and  without  being  in  anywise  subject  to 
his  debts,  control,  or  engagements,  and  the  receipts  of  her,  or  of 
such  person  or  persons  as  she  should  from  time  to  time  appoint  to 
receive  the  said  interest  and  dividends,  to  be  sufficient 
[  *522  ]  discharges  for  the  same  ;  and  after  the  decease  of  *such 
female,  upon  and  for  such  trusts,  intents,  and  purposes  as 
she  should  by  deed  or  will  appoint ;  and  in  default  of  appointment, 
in  trust  for  her  executors,  administrators,  and  assigns,  as  part  of 
her  personal  estate :  and  there  ^followed  a  clause,  substituting  in 
their  parents'  place  the  child  or  children  of  any  of  the  sixteen  lega- 
tees who  should  be  dead  at  the  said  time  of  distribution.  The  testa- 
•or  died  in  1821. 

Of  the  nine  female  legatees,  some  were  married  and  some  single 
women  at  the  date  of  the  will ;  some  others  had  married,  and  some 
became  widows  before  the  death  of  the  testator,  and  the  death  of 
the  tenants  for  life  ;  and  some  were  still  married ;  and  some  were 
single  women  and  widows  at  the  time  of  the  death  of  the  last  tenant 
for  life.  A  suit  was  then  instituted  to  carry  the  trusts  of  the  will 
into  execution  :  the  accounts  were  taken  and  the  necessary  inqui- 
ries made. 

The  cause  came  on  for  further  directions.  The  fund  was  divided 
into  fourteen  parts,  corresponding  with  the  number  of  surviving  or 
substituted  legatees.  The  proper  mode  of  disposing,  by  the  order, 
of  the  shares  of  the  several  married  and  single  women  was  discussed, 
and  the  parties  desired  to  have  the  opinion  of  the  Court  with  respect 
to  their  immediate  power  of  dealing  with  their  several  shares. 

Mr.  Ghirdlestone,  and  Mr.  Sharptj  appeared  for  different  parties 
in  the  cause,  and  cited  Irtffin  v.  Farrer  (a),  Reilh  v.  Seymour  (5), 
and  Hoy  v.  Master  (c). 

(a)  If  Vet.  S6.  (6)  4  Bus.  S68.  (e)  6  Sim.  566. 
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Vicb-Chancellob  : — 

The  only  regular  order  which  I  can  make  in  the  pre- 
sent position  of  the  cause  with  reference  to  the  •several  [  •628  ] 
shares  of  the  female  legatees,  whether  married  or  unmar- 
ried, is,  to  direct  that  they  be  transferred  to  the  separate  account  of 
the  respective  legatees,  and  that  the  dividends  be  paid  to  them  for 
their  lives,  with  liberty  to  apply.  Any  opinion  which,  at  the  request 
of  the  parties,  I  now  express  as  to  their  powers  of  present  disposi- 
tion over  their  respective  shares,  is  extrajudicial. 

I  do  not  think  that  there  is  much  difficulty  in  deciding  that  the 
unmarried  females  may  make  an  immediate  disposition  of  their  leg- 
acies ;  although,  with  regard  to  these,  two  questions  arise  upon  the 
cases.  The  first  is, — who  are  the  persons  to  take  by  the  discrip- 
tion  in  the  will,  aid  for  what  estate  and  interest  ?  And  the  second 
question  is,— -supposing  the  consti  notion  to  be,  that  the  persons  in- 
tended are  (as  the  words  literally  express)  the  executors,  adminis- 
trators, and  assigns  of  the  tenant  for  life, — what  interest  that  gives 
to  the  tenant  for  life  ? 

There  is  I  think,  no  reasonable  question  in  the  present  case  as  to 
the  persons  interested,  or  the  interest  they  take.  The  disputed  ca- 
ses have  generally  arisen  out  of  bequests  to  ^'  representatives," 
'^  legal  representatives,"  ^^  personal  representatives,"  and  similar 
words,  and  not  upon  the  words  ^'  executors,  administrators,  and  as- 
signs," which  occur  in  the  present  case.  In  BtUmer  y.  Jay  (a)* 
and  in  some  other  cases,  however,  a  question  has  arisen  upon  the 
effect  of  the  words  ''  executors  and  administrators."  If  I  wero 
compelled  to  pve  an  opinion  upon  thb  part  of  the  case,  I  should 
say,  that  the  conclusion  to  be  drawn  from  the  more  modem  not  un- 
supported by  some  of  the  earlier  cases,  is  this, — that 
under  a  gift  simply  to  "  representatives,"  "  legal  •rep-  [  ^524] 
resentatives,"  "  personal  representatives,"  and  to  ^^  ex- 
ecutors and  administrators,"  the  hand  to  receive  the  money  is  that 
of  the  person  constituted  representative  by  the  Ecclesiastical 
Courts ;  but  that  such  person  will,  in  the  absence  of  a  clear  inten. 
tion  to  the  contrary,  take  the  property  as  part  of  the  estate  of  the 

(a)  .4  Sim.  4S  ;  S.  C.  S  Myl.  A  K.  197. 
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person  whose  representative  he  is,  and  not  beneficially :  Evant  v. 
Charles  (a),  Ripley  v.  Waterworth  (6),  Wellman  v.  Bowring  (<:), 
Price  V.  Strange  (d),  Palin  v.  Bills  (e),  Hames  v.  Hames  (^), 
Chaff  ley  v.  Humpage  (A),   Daniel  v,  DucKetf  (t). 

In  the  last  case,  Lord  (?(?f<«n^m  strongly  expressed  his  disappro- 
bation of  Bulmer  v.  c7a^.  However,  the  decision  upon  these  cases 
have  been  by  no  means  uniform.  It  has  sometimes  been  decided 
that  the  persons  intended  were  the  representatives  constituted  by 
the  Ecclesiastical  Court ;  sometimes,  that  next  of  kin  were  intended  ; 
sometimes,  that  the  representatives  constituted  by  the  Ecclesiasti- 
cal Court  took  beneficially  ;  and  sometimes,  that  they  took  as  repre- 
sentatives, and  consequently  as  trustees  for  the  estate  of  the  party 
whose  representatives  they  were.  It  will  be  sufficient  to  refer  to 
the  cases  generally  as  they  are  collected  in  Saberton  v.  Sktels  (k) 
and  in  Qraffiey  v.  Humpage. 

In  considering  the  cases  as  they  bear  only  upon  the  construction 
of  the  words  (as  words  of  discription),  and  upon  the  question  of  the 
interest  which  the  legatee  takes,  it  will  be  found  convenient  to  dis- 
r  m^oK  -I  tinguish  the  cases  in  which  a  legacy  has  been  given  to 
an  individual ;  *and  in  case  of  his  pre-deceasing  the  tes- 
tator his  representatives  have  been  substituted  for  him,  (as  in 
Bridge  v.  Abbot  (Z),  Evans  v.  Charles^  and  Palin  v.  Bills)  ^ 
from  the  cases  of  direct  limitations  to  the  representatives  of  an  in- 
dividual named  not  by  way  of  substitution.  In  the  former  eases, 
the  Courts  appear  to  have  treated  the  representatives  as  quasi  pur- 
ohasers,  and  have  thereby  excluded  all  argument  upon  the  words  as 
words  of  limitation. 

The  case  now  before  me  is  not  one  of  substitution  ;  and  supposing 
it  to  be  decided  (as  I  think  it  must  be)  that  the  words  '^  executors, 
administrators,  and  assigns,"  mean  what  they  naturally  express, 

(a)  1  Anst  188.    Per  Eyre  C.  B.  (6)  7  Ves.  425 . 

(c)  1  Sim.  &  St.  24  ;  2  Robs.  374  ;  8  Sim.  328,  S.  C. 

{d)  6  Madd.  159.    Per  Sir  J^  Leach.  <«)  1  Myl.  A  K.  470. 

(g)  2  Keen.  646.  (A)  1  Beav.  46. 

(t)  PhilUppi,  1 ;  iS.  C.  II  Sim.  168.  {k)  1  Bum.  A  MyL  M7. 

(0  8  Bro.  C.  C.  224.  L^* 
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and  that  the  executors,  administrators,  and  assigns  of  the  tenant  for 
life  will  take  in  that  character,  and  not  beneficially,  the  question 
remains, — what  power  has  the  tenant  for  life  over  this  quasi  rever- 
sionary interest  in  his  or  her  own  personal  estate,  which,  by  the  ex- 
press terms  in  which  it  is  given,  is  not  to  fall  into  the  hands  of  the 
tenant  for  life  after  his  or  her  death. 

In  deciding  this  question,  the  Court  must  lay  wholly  out  of  consid- 
eration the  circumstance  that  a  life  estate  is  given  in  the  first  in- 
stance to  the  party  to  whose  representatives  the  corpus  is  afterwards 
given.  There  is  no  analogy  between  real  and  personal  estate  in  this 
particular :  but  still,  assuming  that  the  executor  or  administrator  is 
to  take,  and  that  he  takes  as  executor  or  administrator  and  as  trus- 
tee only,  it  would  seem  to  follow  that  the  party  whose  estate  is  re- 
presented must  have  a  disposing  power  over  this  as  over  other  parts 
of  his  estate,  notwithstanding  the  peculiar  manner  in 
which  it  becomes  *part  of  his  estate  ;  and  the  language  [  *526  ] 
of  Sir  William  Chant  in  AnderBon  v.  Dawson  (a),  and 
of  Lord  Langdale^  in  Chafftey  v.  Humpage^  with  other  dicta  to  be 
met  with,  tend  obviously  to  support  the  principle ;  although  there 
are  some  reported  cases  of  an  opposite  tendency,  such  as  Sarsman 
V.  Abbey  (6),  Wilson  v.  Mounts  (<?)  Sanders  v.  Franks  (d). 

I  feel  more  difficulty  with  regard  to  the  general  power  of  the  legar 
tees  who  are  married  women.  In  the  case  of  real  estate,  the  estate 
for  life  of  A.,  preceding  mesne  limitations,  and  followed  by  a  re- 
mainder to  the  heirs  of  A.,  amount  to  a  fee ;  but  the  principle  does  not 
extend  to  give  by  analogy  an  absolute  interest  in  personal  estate  to 
a  married  woman  on  a  limitation  to  her  for  life,  with  remainder  to 
her  executors,  administrators,  and  assigns.  The  mere  fact  of  taking 
a  life  estate  in  personal  property  has  not  had  the  efiect  of  enlarging 
the  operation  of  the  gift  in  remainder  to  the  same  person.  The 
married  legatees  may  of  course  exercise  the  particular  power  which 
the  will  gives  them :  whether  they  can  during  their  coverture  in  any 
other  manner  dispose  of  their  shares  in  the  fund,  is  a  question  which 

(a)  15  Ves.  232,  (6)  IJ.  &  W.  381. 

(c)  2  Sim.  k  St.  493.  {d)  2  Mad.  147. 
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the  authorities  induce  me  to  abstain  from  deciding  until  it  is  regular- 
ly before  me  (a). 

Several  of  the  married  end  single  women  presented  their  peti- 
tions, praying  transfers  of  their  respective  shares  of  the  fund.    In 

one  case  the  petitioner  had  executed  a  formal  appoint- 
[  *527  ]     ment :  in  all  tho  other  cases  the  ^petitioners  prayed  that 

the  fund  might  be  transferred  or  sold  and  the  proceeds 
paid  to  them,  but  did  not  otherwise  execute  any  appointment. 

Mr.  Kenyan  Parker^  Mr.  Anderdonj  and  Mr.  CHasse,  for  the 
several  petitioners,  submitted  that  they  took  an  absolute  interest  in 
their  shares,  and  that  the  demand  made  by  the  petition  was  a  suffi- 
cient assumption  of  the  fund  in  the  character  of  property ;  as,  in 
tiffin  V.  FarrerQi)^  the  bill  was  an  indication  of  the  intention  of 
the  donee  to  take  the  legacy  for  her  own  benefit. 


The  Yick-Chanobllor  said,  that  it  being  clear  the  executors  of 
the  several  female  legatees  could  only  take  the  fund  as  part  of  the 
estates  of  such  legatees,  that  the  legatees  were  authorised  to  make 
an  immediate  disposition  of  their  legacies,  either  by  a  revocable  or 
an  irrevocable  act ;  and  that  their  executors  could  not  dispute,  or 
claim  in  opposition  to,  the  act  of  such  legatees,  he  was  of  opinion 
that  the  petition  was  in  such  a  case  equivalent  to  an  appointment, 
and  that  therefore  the  orders  ought  to  be  made  as  sought  by  the 
petitions. 


In  Uie  cases  of  the  married  women,  the  stock  was  ordered  to  be  sold,  and  the 
money  to  arise  by  the  sale,  and  the  dividends  accmed,  to  be  pidd  to  each  petxHoner 
on  her  sole  receipt 

(a)  See  S  Roper,  Hnsb.  &  Wife,  by  Jacob,  p.  213  \  Id.  1  vol  p.  254 ;  and  JWds- 
riek  y.  Hartwell^  (1  Cox,  198,)  there  cited. 
(6)  19  Yes.  86. 
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•Hyde  v.  Dallaway.  [  •628  ] 

1848:  Itt,  drd,  and  4tli  March. 

A  mortgagee  in  poeseeiioQ  for  six  years,  without  makiDg  any  acknowledgment  of 
the  mortgagor's  title,  then  purchased  the  interest  of  the  tenant  for  life  of  the 
equity  of  redemption,  and  continued  in  possession  for  twenty  years  longer. 

Bdd,  that  such  possession  was  not  adTorse  during  the  existence  of  the  life  estate  so 
purchased,  and  that  the  Statute  8  ft  4  Will.  4,  c.  27,  s.  28,  was  not  therefore  a  bar 
to  any  suit  for  redemption  by  the  remainderman  or  reyersioner. 

Bill  for  specific  performance  by  vendors  against  a  purchaser. 
Beference  of  title.  The  Master  reported  that  the  Plainti&  had 
not  shewn  a  good  title.     The  Plaintiffs  excepted  to  the  report. 

Savill  e  Hyde^  being  the  mortgagee  of  the  premises  comprised  in 
the  contract,  under  a  mortgage  thereof  created  by  the  tenant  for 
life  and  the  remainderman,  upon  which  the  principal  sum  of  40002. 
and  a  considerable  arrear  of  interest  was  due,  entered  into  possession 
of  the  premises  in  the  year  1817,  in  his  character  of  mortgagee. 
He  afterwards,  in  the  year  1828,  purchased  the  interest  of  the 
tenant  for  life  of  the  equity  of  redemption.  Saville  Hyde  continued 
in  possession  of  the  premises  until  his  death,  in  1880.  Saville 
Hyde  devised  the  premises  to  the  Plaintiffs,  their  heirs,  executors, 
administrators,  and  assigns ;  and  the  Plaintiffs  continued  in  posses, 
sion  in  receipt  of  the  rents  and  profits  until  the  same  were  put  up 
for  sale  by  auction  in  June,  1839,  when  the  Defendant,  being  the 
highest  bider,  signed  the  contract  in  question  for  the  purchase  of 
the  premises,  at  the  price  of  £2700.  No  acknowledgment  of  the 
title  of  any  mortgagor  or  mortgagors  to,  or  of  any  right  or  equity 
of  redemption  of,  the  premises,  was  made  or  given  by  or  to  any 
person  whomsoever,  from  the  time  that  SaviUe  Hyde  entered  into 
possession  thereof  as  mortgagee,  in  1817  (a). 

The  Defendant  insisted,  that  from  the  time  that  Saville  Hyde^ 
the  Plaintiffs'  testator,  purchased,  in  1828,  the  interest 
of  tenant  for  life  of  the  equity  of  ^redemption,  he  could     [  *529  ] 
not  be  regarded  as  a  mortgagee  in  possession ;  and  that 

(a)  See  Stat  8  ft  4  WilL  4.c  87,  s.  sa 


i 
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interest  not  appearing  to  have  determined,  there  was  no  adverse 
possession  (a),  or,  at  all  events,  no  adverse  possession  for  twenty 
years  to  constitnte  a  bar  to  the  owner  of  the  equity  of  redemption, 
and  consequently  that  the  vendors  could  not  convey  an  absolute, 
but  only  a  mortgage  title :  Corbett  v.  Barker  ((),  Bavcdd  v.  Hub- 
sell  (c),  Eaffeff/  v.  King  (i),  2  Sugd.  Vend,  &  Pur.  861.  The 
Pluntiffs  contended,  that  the  statute  of  limitation  haviAg  begun  to 
run  against  the  mortgagors,  on  the  entry  of  the  mortgagee  into 
possession  in  1817  (0)  was  not  interrupted  by  the  fact  that  he  had 
endeavoured  to  strengthen  his  title  by  getting  in  the  life  interest  in 
1823 :  Harriion  v.  EoUins  (^),  Beckford  v.  Wade  (K).  The  period 
which  had  elapsed,  taken  also  in  connection  with  the  fact  that  the 
mortgage  debt  so  greatly  exceeded  the  value  of  the  premises,  ren- 
dered any  attempt  to  disturb  the  title  of  the  mortgagee,  or  those 
claiming  under  him,  such  a  remote  possibility,  that  the  Court  would 
not  regard  it  as  an  objection  to  the  title:  Dyke  v.  Sylvester  (t),  2 
Sugd.  Vend.  &  Pur.  183.  ed.  10. 

Mr.  Temple  and  Mr.  JDunny  for  the  Plidntiffs,  and  Mr.  Boupell 
and  Mr.  Woodj  for  the  Defendant. 


The  Vice-Chancellor,  after  disposing  of  other  points  in  the 
cause : — 
[  •530  ]  •J  cannot  compel  the  purchaser  to  take  a  title  depend- 
ing on  the  operation  of  the  Statute  of  Limitations  under 
the  circumstances  of  this  case.  The  possession  of  the  mortgagee 
appears  to  me,  in  point  of  fact,  not  to  have  been  adverse.  The 
28th  section  supposes  the  existence  of  a  person  to  whom  the  ao> 
knowledgment  is  to  be  made,  as  well  as  that  of  the  party  to  make  it: 
there  must  be  not  only  a  party  to  redeem,  but  one  to  be  redeemed* 

(a)  Sect.  S.  (6)  I  Anst.  138;  S.  C,  S  Id.  766. 

(c)  1  Younge,  19.  (rf)  1  Keen,  601. 

(e)  See  3  &  4  WiU.  4,  c.  27,  as,  2,  28,  amended  hfl  WiU.  4  &  1  YicU  c.  S8. 

(g)  1  S.  &  S.  471.  (A)  17  Vei,  99, 

(1)  12  Vet.  126. 
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The  parties  in  this  case  were  not,  I  thiDk,  in  the  situation  which 
the  Statute  contemplates,  as  creating  a  bar.  The  mortgagee  be- 
came, in  effect,  the  tenant  for  life  of  the  equity  of  redemption:  the 
remainderman  or  reversioner  may  therefore  properly  look  upon  him 
as  holding  in  that  character.  He  would  not  necessarily  refer  his 
possession  to  any  other  title.  It  would  be  a  surprise  upon  the 
parties  interested  in  the  property,  after  the  expiration  of  the  life 
interest,  if  they  were  told  that  the  tenant  for  life  had  another  and 
an  adverse  title,  by  means  of  which  they  are  to  be  barred,  and  the 
tenant  for  life  to  acquire  an  absolute  interest. 

Exception  overruled. 


Harrison  v.  Stewardson. 

1842:  22nd  Dec.     1843:  11th  Jan.,  19th  April,  13th  Jane. 

Twenty  creditors,  interested  in  a  real  estate,  are  not  so  large  a  number  that  the  Conrt 
wiU,  on  the  ground  of  inconvenience  alone,  allow  a  few  of  them  to  represent  the 
others,  and  dispense  with  such  others  as  parties  in  a  suit  to  recover  the  estate  against 
the  whole  body  of  creditors. 

Thb  Plaintiff  was  a  creditor  of  the  Defendant  Stewardson^  and 
recovered  judgment  against  him  for  120Z.  damages  and  132.  2«. 
costs,  which  was  entered  up,  and  a  memorandum  thereof  registered 
by  the  Senior  Master  of  the  Common  Fleas,  in  February,  1840. 
In  January  of  the  same  year,  while  th*)  Plaintiff's  action  was 
pending,  Stewardson  conveyed  and  assigned  his  real  and 
personal  ^estate  to  Procter  and  Wharton^  in  trust  for  [  •SSI  ] 
such  of  his  creditors  as  should  execute  the  indenture 
within  three  months.  Procter  and  fVharton,  who  were  themselves 
creditors,  executed  the  deed  in  the  same  ironth  of  January,  and 
eighteen  of  the  other  creditors  executed  it  in  April  following,  after 
the  Plaintiff's  judgment  was  registered.  Procter ejid  Wharton j  in 
October,  1841,  sold  the  real  estate  (consisting  of  about  twenty-six 
acres  of  land,  subject  to  a  mortgage  for  <£500)  to  the  Defendant 
Parkj  for  the  sum  of  £120.  The  Plaintiff  filed  her  bill  in  March, 
1842,  stating  that  the  creditors  who  bad  executed  the  said  indenture 

Vol.  n,  59 
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were  bo  numerous,  that  it  was  impossible  to  make  them  parties,  or 
to  prosecute  the  suit  if  they  were  made  parties.  The  bill  prayed 
that  the  sum  due  upon  the  judgment  might  be  declared  to  be  a 
charge  upon  the  said  land  prior  to  any  interest  created  by  the  con- 
Teyence  to  Procter  and  Whartony  or  by  the  sale  to  Park ;  and 
that  the  premises  might  be  sold,  and  the  proceeds  applied  in  pay- 
ment of  the  incumbrances,  according  to  their  priorities.  The  De- 
fendants Procter  and  Wharton  stated  in  their  answer  the  names  of 
the  persons  who  had  executed  the  deed.  Park  objected  by  his 
answer  that  such  creditors  were  necessary  parties.  The  bill  was 
taken  pro  confesso  against  Stewardson  (a).    At  the  hearing 

Mr.  T.  J.  PUllipSj  for  the  Defendants  Procter  and  Whartmj 
submitted,  that  all  the  creditors  who  had  executed  the  assignment 
of  January,  1840,  were  necessary  parties. 

Mr.  Anderdan  and  Mr.  Bird^  for  the  Defendant  Park. 

[  *582  ]  Mr.  Tinney  and  Mr.  Lewin^  for  the  Plaintifi,  *argu- 
ed,  1.  That  the  only  creditors  who  executed  the  deed, 
before  the  Plaintiff's  judgment,  were  before  the  Court,  and  the 
others  had  acquired  no  interest  in  the  estate  as  against  the  Plaintiff. 
2.  That  it  appeared  by  the  answer  that  there  were  eighteen  credi- 
tors who  had  since  executed  the  deed,  and  they  were  therefore  too 
numerous  to  be  made  parties.  3.  No  direct  relief  was  sought 
against  the  creditors  who  were  absent,  and  their  rights,  so  &r  aS' 
they  could  be  affected  in  this  suit,  were  sufficiently  protected  by  the 
trustees  and  creditors  who  were  before  the  Court. 

The  following  authorities  were  referred  \^f>—New(Km  v.  Ea$l  of 
Egmoni  (i),  Harvey  ?.  Harvey  (c),  Douglas  y.  Hor^dU  (d)y 
Lord  RedesdaUy  Tr.  PI.  p.  142,  ed.  3,  p.  174,  ed.  4,  where  it  is 
said  that  ^^  trustees  of  a  real  estate  for  payment  of  debts  or  legacies 
may  sustain  a  suit  either  as  plaintifi  or  defendants,  without  bring- 
ing before  the  Court  the  creditors  or  legatees  fop  whom  they  are 
trustees,  which  in  many  cases  would  be  almost  impossible  •;  and  the 

(a)  See  p,  638,  infra.  {b)  S  Sim.  180. 

(e)  4  Bmr.  215.  (d)  9  S.  A  9.  1S4. 
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rights  of  the  creditors  and  legatees  will  be  bound  bj  the  decision  of 
the  Court  against  the  trustees." 


Vicb-Chancellor  :— 

It  is  impossible  to  saj  that  the  practice  of  the  Court  is  in  confor- 
mitj  with  the  passage  which  has  been  cited  from  Lord  JRedeidaWs 
Treatise,  for  almost  the  universal  rule  is  to  make  legatees  parties 
whose  lega^^es  are  charged  on  real  estate.  To  relieve  parties  from 
this  necessity  in  cases  where  trustees  are  fully  empowered  to  admi- 
nister and  distribute  real  estate,  and  to  place  such  trus- 
tees in  a  position  analogous  to  that  of  executors,  is  *the  [  *538  ] 
purpose  of  the  30th  order  of  August,  1841.  In  cases 
like  the  present  the  general  rule  is,  that  all  the  persons  interested 
in  the  estate  shall  be  parties  to  the  suit.  Upon  the  facts,  as  they 
appear,  I  cannot  assume  that  there  will  be  any  practical  difficulty, 
or  that  these  creditors  will  of  necessity  be  litigious.  I  am  satisfied 
that  there  is  no  authority  for  saying  that  the  number  of  eighteen  or 
twenty  persons  is  so  great,  that  the  inconvenience  of  making  them 
parties  should  lead  the  Court  to  cUspense  with  their  presence  in  the 
suit,  and  allow  their  interests  to  be  represented  by  the  two  who  are 
before  the  Court.  The  cause  must  stand  over,  with  liberty  to  amend. 
The  Defendant  Park  is  entitied  to  the  costs  of  the  day. 


Process  for  taking  a  biU  pro  oonfesso  under  the  1st  order  of  the  llih  of  April,  1842, 
against  a  defendant  deemed  to  bare  absconded,  after  appearance  by  his  own  derk 
in  Conrt 

Order  1  of  the  llth  of  April,  184S,  as  to  taking  bills  pro  confesto,  applies  to  suits 
commenced  before  as  weU  as  after,  the  date  of  the  order. 

The  bill  was  filed  against  the  Defendant  Stewardion  and  others 
on  the  24th  of  March,  1842.  The  solicitor  of  SUwardson  instruct- 
ed his  clerk  in  Court  to  enter  an  appearance  for  Stewardstmj  and 
lus  clerk  in  Court  accordingly  entered  the  same  on  the  5th  of  April. 
On  the  7th  of  September,  an  attachment  for  want  of  answer  was  is- 
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sued  against  Stewardson^  to  ivhich  the  sheriff  retarned  non  est  ia- 
ventus. 

The  Plaintiff  moved,  under  Order  I.  of  the  11th  of  April,  1842, 
upon  notice  served  (under  the  second  clause  of  that  order(a)  upon 
the  solicitor  (i),  by  whom  the  Defendant  had  appeared,  that  the  bill 
might  be  taken  pro  confesso  against  the  Defendant  Stewardion. 

The  affidavit  of  the  sheriff's  officer  stated  that  he  re- 
[  *534  ]  ceived  *the  attachment,  and  on  the  27th  of  September 
went  to  Butt  Yeates  near  Hornby  in  the  county  of  ian- 
casteTy  as  be  was  directed,  in  order  to  execute  the  same, — that  he 
was  informed  that  Stewardson  had  left  the  farm  he  had  occupied  at 
Butt  Yeates,  in  May  preceding  :  that  he  had  made  inquiries  for  him 
in  the  neighbourhood,  and  particularly  had  inquired  of  the  steward 
of  the  lord  of  the  manor,  who  resided  in  Horviy,  and  he  had  been 
informed,  in  answer  to  such  inquiries,  and  he  believed  it  to  be  true, 
that  Stewardson  had  not  been  seen  in  that  neighbourhood  since 
May :  that  he  had  in  that  month  been  seen  at  Liverpool,  and  had 
gone  to  America^  and  that  deponent  was  unable  to  execute  the  war- 
rant (c).  By  another  affidavit,  jif.  stated  that  he  was  acqumnted 
with  T.  Noble,  who  had  left  this  country  for  America  about  ten  years 
ago,  that  Noble  had  lately  returned  to  England,  and  that,  at  the 
request  of  the  Plaintiff's  solicitor,  M,  had  called  upon  Noble,  and 
Noble  had  informed  him  that  a  short  time  before  he  left  America^ 
Stewardson  came  to  his  (iVb57e'«)  house  in  the  State  of  Ohio,  atui  he 
(JNoble')  had  employed  Stewardson  as  a  farm  servant,  and  Steward- 
son  waa  working  for  him  as  such  servant  at  the  time  he  left  America  ; 
that  Noble  had  brought  a  letter  from  Stewardson  to  sonte  of  his  re- 
lations ;  and  that  he  refused  to  make  any  affidavit  of  the  facts.  And 
by  a  third  affidavit,  B.  deposed  that  he  knew  and  had  lately  con- 

(a)  Beav.  Ord.  Can.  196. 

(6)  Instead  of  the  clerk  in  Court  :  Order  XVI.  of  the  26th  of  October,  1S42. 

(c)  The  further  affidayits  were  filed,  owing^  to  the  Court  not  being  satisfied 
that  the  frets  appearing  on  the  first  affidayit  afforded  sufiScient  evidence  of  the  ab> 
sconding.  The  Vice-ChanceUor  mA^  that  in  all  cases  of  taking  bills  pro  confesso 
under  the  order,  the  affidavit  under  which  the  proceeding  was  founded  must  distinctly 
shew  the  means  which  the  deponent  hid  of  knowing  the  parties,  and  the  facts,  to 
which  he  deposed. 
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versed  with  the  father  of  Steward»on^  who  spoke  of  bis  son  the  De- 
fendant, as  being  resident  in  America. 

•Mr.  Eubbaek,  for  the  motion.  [  'SSS  ] 


The  YiGE-CHANCELLOBy  (on  the  undertaking  of  the  Plaintiff  to 
serve  a  copy  of  the  order  on  or  before  the  31st  of  January  upon  the 
solicitor  who  had  acted  for  Stewardson  in  the  beginning  of  his  de- 
fence, and  also  upon  the  father  of  Steward%on)y  and  upon  afidavit  of 
such  service,  ordered,  that  the  cause  should  stand  until  the  first  day 
of  Easter  Term,  and  that  the  clerk  of  records  and  writs  should  attend 
at  the  hearing  with  the  record  of  the  Plaintiff's  bill,  that  the  same 
might  be  taken  pro  confesso  against  the  Defendant  Stewardiotij  un- 
less he  should,  on  or  before  the  said  first  day  of  Easter  Term,  shew 
cause  to  the  contrary. 


Wilton  v.  Clipton. 


18th  and  l4th  Febmary  : 
Eorm  of  the  jarat  in  taking  the  answers  of  Defondanta,  and  particularly  where  the 
Defendant  is  illiterate. 

MoTiOK  to  take  the  answer  off  the  file  for  irregularity,  with  costs 
to  be  paid  by  the  Defendants.  The  ground  of  motion  was  the  alleged 
defects  in  the  form  of  jurat : — "  Sworn  by  the  Defendant  Mary 
Clifton^  at  the  dwelling-house  of  &c.,  situate  &c.,  this  24th  day  of 
December,  1842 :  the  witness  to  the  mark  of  the  said  Defendant 
having  been  first  sworn,  that  he  had  truly,  distinctly,  and  audibly 
read  over  the  contents  of  this  answer  to  the  said  Defendant  Mary 
Clifton^  and  that  he  saw  her  make  her  mark  thereto.     Before  me, 

The  clerks  of  record  and  writs  were  required  to  certify  whether  the 
jurat  ought  to  state,  first,  that  the  Defendant,  being  illit- 
erate, appeared  to  understand  the  'answer  ;  secondly,     [  *536  ] 
that  she  affixed  her  mark  in  the  presence  of  the  officer  ad- 
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nunistoring  tho  oath ;  and  thirdly,  the  office  held  by  D.  Drew^  whose 
name  was  subscribed.  The  clerks  of  record  and  writs  certified  that 
the  jarat  was  in  its  usual  form,  and  that  the  description  of  the  officer 
was  nevor  added. 


Thb  Vicb-Ghakobllob  said,  the  form  of  jurat  that  appeared  to 
be  used  on  taking  answers  by  commission  was  the  better  form  ;  bu( 
ibis  jurat  was  not  irregular :  and  being  asked  to  be  discharged,  with 
costs,  he  refused  the  motion  with  costs. 

Mr.  OoUim  moved,  and  Mr.  TempU  opposed  the  motion.  The 
General  Order,  27th  April,  1748  ;  Beame's  Orders,  451 ;  2  Dan. 
Ch.  Pr.  279 ;  2  Smith,  Gh.  Pr.  605 ;  PUkington  ▼.  HifMuwrth 
(a),  and  Attomey-Q-entral  v.  Malim  (5),  were  mentioned. 


GHAMBBRS  V  BlOKKBLL. 

Idth  and  14th  Febroary  : 

A  partj  to  whom  letters  of  adminiatntioii  hftye  been  gimnted,  as  the  attorn^  of 
the  person  entitled  to  the  grant,  and  for  the  use  and  benefit  of  each  peitoo,  ia  lia- 
ble to  be  sued  in  respect  of  the  estate  bjr  the  parties  beneficiallj  interested  in  it, 
in  the  same  waj  as  he  had  obtained  letters  of  administration  in  his  own  right 

W.  Ghambers,  bj  his  will,  dated  in  July,  1838,  bequeathed  the 
residue  of  his  property,  to  be  equally  dirided  between  Ann^  his  wife, 
and  his  two  children!  The  testator  died  in  India^  leaving  his  wife 
and  two '  children  surviving.  The  widow  resided  in  Indian  and  by 
a  power  of  attorney  appointed  the  Defendant  BieknM 
[  •637  ]  her  agent  in  England.  Under  this  power  BickneU  •ob- 
tained letters  of  administration,  as  such  attorney  (e),  of 

(a)  1  Y.  &  CoU,  616,  n.  (6)  1  Yo,  376 ;  1  f .  &  CoIL  6U,  n, 

(c)  The  letters  of  administration  were  in  the  following  form  : — 

"  William  by  Dirine  Providence,  Archbishop  of  Canterbnrj,  Primate  of  all  Eog^ 

land  and  Metropolitan,  to  onr  well-beloTed  in  Christ  J.  S.  Btckmll,  the  lawful  at> 

tomey  of  Ann  Claiii6srt»  widow,  the  relict  and  one  of  the  aniYerttl  legatees  named 
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the  estate  of  the  testator  in  this  coontrj.  One  of  the  children  of  the 
testator,  in  1840,  filed  lus  bill  against  Ann  (his  widow),  her  second 
husband,  and  the  other  child,  (all  of  whom  were  alleged  to  be  out 
of  the  jarisdiction),  and  against  Bieknell^  for  the  administrasion  of 
the  testator's  estato.  BickneU  alone  appeared^ 
At  the  hearbg, 

Mr.  Prior  J  for  the  Defendant  Biekndlj  submitted  that  he  was  the 
agent  of,  and  if  not  exclusively,  at  least  primarily,  accountable  to, 
his  principal,  Ann  the  widow  ;  that  supposing  there  was  any  privity 
between  him  and  the  plaintiff,  yet  it  was  a  material  question  whether 
he  would  be  discharged  by  any  thing  done  in  a  suit  to  which  the 
widow  was  not  a  party.  BickneU,  by  the  effect  of  the  recital  in  the 
letters  of  administration,  was  made  answerable  to  her.  Be  la  Vt- 
€$ea  y.  Lubbock  (a).  He  was,  however,  willing  to  act  as  the  Court 
should  direct. 

in  the  wiU  of  fT.  Chambtn  late  of  &&,  in  the  EaM  India^  deceaacd,  greeting :  where- 
as the  laid  W.  Chamben^  haTing,  while  living,  and  at  the  time  of  hii  death,  goods, 
diattelsjor  credits  in  dirers  dioceses  or  jurisdictions,  did,  as  is  alleged,  in  his  life-time, 
rightly  and  dnlj  make  his  last  will  and  testament  hereunto  annexed,  and  did  not 
therein  name  anj  ezecator,  and  we,  being  desiroos  that  the  said  goods,  chattels,  and 
credits  may  be  weU  and  faithfolly  administered,  applied,  and  disposed  of  according  to 
law,  do  therefore,  by  these  presents,  grant  foU  power  and  anthority  to  yon,  in  whose 
fidelity  we  confide,  to  administer  and  faithfolly  dispose  of  the  said  goods,  chattels,  and 
credits  accordmg  to  the  tenor  and  effect  of  the  said  will ;  and  first  to  pay  the  debts 
of  the  said  deceased  which  he  did  owe  at  the  time  of  his  death ;  and  afterwards,  the 
legacies  contained  and  specified  m  the  said   wiU,  so  far  as  such  goods,  chattels,  and 
credits  wiU  thereto  extend  :  and  the  law  requires  yon,  haying  already  been  sworn, 
weU  and  faithfully  to  administer  the  same,  and  to  make  a  true  and  perfect  inyentoiy 
of  aU  and  singular  the  said  goods,  chattels,  and  credits,  and  to  exhibit  the  same  into 
the  registry  of  our  Prerogatiye  Court  of  Canterbury  on  or  before  the  last  day  of  Au- 
gust, next  ensuing  ;  «d  also,  to  render  just  and  true  account  thereof :  and  we  do, 
by  these  presents,  ordain,  depate,  and  constitute  you  administrator  of  all  and  singular 
the  goods,  chattels,  and  credits  of  the  said  deceased,  with  the  said  wiU  annexed,  for 
tU  ifSf  and  hen^  of  the  $aid  Ann  CKom&erf,  now  residing  at  Surat,  in  the  Presidency 
of  Bombay  y  in  the  Seui  hdie$y  and  until  she  shaU  duly  apply  for  and  obtain  letters  of 
administration  (with  the  said  will  annexed)  of  the  goods  of  the  said  deceased  to  bo 
granted  to  her.    Giyen,  at  London^  the  3rd  day  of  February,  in  the  year  of  our  Lord 
1840,  and  in  the  12th  year  of  our  translation." 

(a)  10  Sim.  62S. 
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Mr.  Keny<m  Parker,  for  the  Plaintiff,  cited  Tyler  v.  BeU  (a), 
Wallace  v.  Campbell  (6),  AUamey-O^eneral  v.  Dimond  (c). 


Vicb-Chancblloe  : — 

It  appears  that  administration  of  the  estate  of  the  testator  has 
been  granted  to  the  Defendant,  as  the  attorney  of  the  widow^  and 
for  her  use  and  benefit ;  and  a  doubt  has  been  suggested  whether 
the  grant  in  this  form  places  BicJcnell  in  such  a  position  that  the 
Court  can  act  against  him  at  the  suit  of  the  other  parties  beneficial- 
ly interested  in  the  estate,  or  at  least  can  so  act  in  the  absence  of 
the  widow.  It  was  said  that  he  held  the  money  as  her  agent,  and 
was  accountable  to  her,  and  to  her  alone.  The  case  of  De  la  Ft- 
e$ca  T.  Lubbock  was  referred  to,  upon  which  case  I  am  not  called 
upon,  nor  do  I  presume,  to  make  any  obser7ation.    The  Viee-Chan" 

cellor  seems  to  have  held  that  where  administration  has 
[  *589  ]     been  granted  to  the  attorney  of  a  person,  *for  the  use  and 

benefit  of  that  person,  the  latter  may  sue  the  administra- 
tor in  this  country  without  making  the  parties  beneficially  interested 
parties  to  the  suit,  and  without  taking  out  letters  of  administratioQ 
in  this  country.  That  case  certiunly  affirms  the  proposition  that 
Bieknell  is  to  be  considered  as  the  agent  of  the  widow,  and  account- 
able to  her.  I  do  not  think  that^it  bears  further  upon  the  point 
now  before  me.  The  question  then  arises  whether  the  Plaintiff  is 
entitled  to  sue  Bieknell  or  not.  The  case  of  Anstruther  t.  Chair 
mer  (d)  is  a  very  important  case  on  this  subject.  Catherine  An- 
itruther^  having  made  her  will,  died,  and  Mizabeth  CampbeU  her 
sister,  and  only  next  of  kin,  by  her  power  of  attorney,  authorized 
Chalmer  and  Fraetr  to  obtain  the  administration  of  the  testatrix's 
estate  from  the  Ecclesiastical  Court  as  her  attornies,  and  they  ac- 
cordingly obtained  such  administration  as  attornies  of  Elizabeth 
Campbell,  and,  as  in  the  present  case,  ^^  for  the  use  and  benefit"  of 
that  person.     The  question  was  thereupon  raised,  whether,  the  let- 

(a)  2  Myl.  &  Cr.  S9.  (6)  4  Y.  &  CoU.  167. 

(c)  1  Cr.  &Jer.3S6.  {d)  2  Sim.  1. 
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ters  of  administration  being  expressed  to  be  granted  to  Fraser  and 
Chalmer  for  the  use  and  benefit  of  Elizabeth  Campbell^  tliat  circum- 
stance did  not  exclude  the  parties  beneficially  interested  in  the  es- 
tate from  any  claim  against  the  attornies ;  that  is, — whether  they 
were  not  merely  agents.  Sir  Anthony  Hart  directed  the  case  to 
stand  over,  that  it  might  be  ascertained  whether  the  question  had 
'  not  been  decided  by  the  Ecclesiastical  Court,  in  the  form  in  which 
the  letters  of  administration  had  been  granted.  A  certificate  from 
the  deputy  register  of  the  Prerogative  Court  was  afterwards  pro- 
duced, which  stated  in  substance  that  the  words  used  in  the  grant 
of  letters  of  administration  were  invariably  used  when  it  was  made 
under  a  power  of  attorney  from  the  parties  entitled  to 
representation,  •and  that  these  worls  did  not  exclude  the  [  *o40  ] 
claim  of  others  to  share  in  the  estate.  It  could  not  ex- 
clude those  beneficially  interested  :  and  it  was  decided  in  that  case 
that  the  plaiutifi*  might  sue.  I  am  of  opinion  that  the  Plaintiff  may, 
in  this  case  also,  sustain  a  suit  against  the  administrator,  notwith- 
standing the  character  in  which  he  has  taken  upon  him  that  ofiSce. 
The  suit,  however,  must  be  properly  framed,  and  for  that  purpose 
the  plaintiff  may  have  liberty  to  exhibit  interrogatories  to  prove  that 
the  other  Defendants  are  out  of  the  jurisdiction. 

The  Defendant  Bicknell  not  opposing,  an  account  of  the  testator's 
estate  received  by  him  was  directed,  without  prejudice  to  the  rights 
of  the  absent  parties :  the  money  in  the  hands  of  Bicknell  was 
ordered  to  be  paid  into  Court,  and  liberty  given  to  the  Plaintiffs  to 
exhibit  interrogatories  to  prove  that  the  other  Defendants  were  out 
of  the  jurisdiction. 


Brown  v,  Perkins. 

1843:  16th  March. 

In  a  gait  for  taking  a  partnership  account  between  solicitors,  the  Plaintiff  is  entitled 
to  the  discovery  and  prodnctioa,  in  the  usual  way,  of  papers  material  to  the  ac- 
coont,  although  such  papers  relate  to  professional  business  transacted  for  their 
clients : — Semble. 

Brown  and  Perkins  were  solicitors  in  partnership  at  Merthyr 
Vol.  II.  60 
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Tydvil  (a).  Brown  died,  and  his  representatiyes  filed  a  bill  against 
the  surviying  partner  for  an  account ;  and  an  answer  being  put  in, 
the  Plaintiffs  moved  for  the  production  of  the  papers  adnutted  in  the 

answer  of  the  Defendant  to  be  in  his  possession  and  mate- 
[  *541  ]     rial  to  the  account.     The  Defendant  stated  that  ^many 

of  the  papers  referred  to  the  business  of  the  clients  of 
himself  and  his  late  partner,  and  concerned  matters  in  which  they 
had  been  entrusted  in  their  professional  character  in  secrecy  and 
confidence  ;  and  that  the  disclosure  of  such  matters  to  the  solicitor 
of  the  Plaintiffs,  who  practised  in  the  same  town  and  neighbourhoods 
might  be  prejudicial  to  such  clients ;  and  would  be  a  breach  of  duty 
towards  them ;  and  that  in  several  of  such  matters  the  solicitor  of 
the  Plaintiffs  was  employed  adversely,  in  his  professional  capacity, 
for  other  persons. 

Mr.  Roupdlj  for  the  motion,  relied  on  the  general  rule  entitling 
the  Plaintiff  to  the  production  of  material  documents. 

Mr.  TT.  M.  Jamti^  contra. — The  Court  will  not  compel  a  disclo- 
fluro  which  will  be  a  breach  of  confidence  as  against  those  by  whom 
the  parties  have  been  entrusted.    If  any  inconvenience  should  re- 
sult from  withholding  the  production,  it  is  better  that  it  should  be 
isuffered  by  the  solicitor  than  the  client. 


Vice-Chancbllor  : — 

The  partners  themselves,  if  they  had  been  both  liviqg,  and  the 
question  of  account  had  arisen  between  them,  would  both  have  been 
entitled  to  see  the  papers  which. are  pari  of  the  materials  for  taking 
the  account :  and  it  must,  I  think,  follow  that  either  of  the  partners 
might  have  employed  a  competent  agent  for  the  purpose  of  examin- 
ing the  papers  on  his  behalf.  If  this  be  not  so,. no  solici- 
[  *542  ]  tor  can  employ  another  person  to  assist  in  the  Settle- 
ment of  his  partnership  accounts,  without  submitting  to 
have  such  accounts  taken  in  an  insufficient  manner. 

In  this  case,  I  should  think  it  would  be  a  reasonable  course  for 

(a)  The  case  ig  reported  on  the  alignment  of  a  plea  to  the  bill:  vol.  1,  p.  #64. 
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the  pi^rs  to  be  inspected  by  some  disinterested  person, — snoh  as  a 
town  solicitor,  or  one  not  practising  in  the  neighbourhood  of  these 
parties :  bat  such  an  arrangement,  if  made,  must  be  by  consent. 


The  order  for  production  was  arranged  between  the  parties,  in  con- 
formity with  his  Honor's  suggestion. 


I  ■  tm*  I 


Phillips  v.  Prentice. 

Jane  12th. 

An  affidavit  which  does  not  express  that  the  deponent  **  made  oath,*^  is  not  admis« 
sible* 

An  affidavit,  commencing  in  this  form, — ^'  A.  B.,  of  &c.,  saith 
that,"  &;c.,  not  ^^  adding  maketh  oathj^  or  any  words  of  like  signi- 
fication— was  held,  on  the  authority  of  Oliver  v.  Price  (a),  to  be 
inadmissible,  notwithstanding  the  jurat  expressed  that  it  was ''  awom 
by  the  said  A.  B.,  at"  &c. 

Mr.  Biggs  and  Mr.  Toungty  of  counsel. 


•  I  ^  t  • 


^GOLfiURN  V.   SIMMS.  [  *548  ] 

tS4S:  24th  March,  26th  and  26th  April. 

The  proprietor  of  a  book,  whose  copyright  has  been  inyaded  by  the  printing  of  a 
similar  work,  and  who  is  entitled  to  an  injunction  to  restrain  the  printing  and 
sale  of  the  nnlawfal  work,  is  not,  under  the  Statute  54  Gea  3,c.  156,  s.4,  entitled 
to  an  order  for  the  delivery  up  of  the  illegal  copies, — if  the  book,  the  copyright 
of  which  has  been  infringed,  was  not  composed,  and  entered  according  to  the 
statutes,  at  the  time  the  illegal  copies  were  printed, 

SemhU,  there  is  no  common-law  right  in  the  author  or  proprietor  of  a  book  which  m 
pirated,  to  the  deliyery  up  of  the  copies  of  the  illegal  work;  and,'therefore,  if  such 
relief  is  giyen  in  equity,  it  must  be  under  the  provisions  of  the  statutes  for  the 
protection  of  literary  property. 

Whether  the  oopies  of  the  iUegal  work  would  in  any  case  be  ordered  to  be  delirered 
up  in  a  suit  to  which  the  person  at  whose  expense  and  on  whose  account  they  had 
been  printed  was  not  a  party, — Qi^ere. 

Whether  a  Court  of  Equity  is  a.  court  of  record  within  the  meaning  of  the  Statutes 
41  Geo.  a,  c  107,  8.  I,  or  /S4  Geo.  8,  c.  166.  s.  4, — QMBre. 

(a)  3  Dowl.  Rep.  K.  B.  Pract.  S61. 
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Where  a  Defendant,  having  rendered  himself  liable  to  be  sued,  and  being:  socd, 
offers  to  submit  to  all  the  relief  to  which  the  Plaintiff  is  entitled,  the  Court  will 
Dot  give  the  Plaintiff  his  costs  of  the  sabscquent  prosecution  of  the  8ait.[l] 

A  Plaintiff  who  is  entitled  to  have  an  account  taken  of  profits  unlawfully  made  by  the 
Defendant,  is  not  bound  to  except  the  statement  of  the  account  on  affidavit  instead 
of  by  answer,  but  may  call  for  an  answer  from  the  Defendant,  withoat  therefore 
disentitling  himself  to  the  costs  in  respect  of  the  answer,  although  he  afterwards 
waives  the  account « 

By  an  agreement  in  writing,  dated  in  July,  1839,  between  Dr. 
Granville^  of  the  one  part,  and  Henry  Colhum,  of  the  other  part, 
for  the  considerations  therein  mentioned,  Dr.  Ghanville  agreed  to 
visit  the  principal  spas  and  watering-places  in  England,  and  write  an 
account  of  them,  including  advice  to  invalids,  &c.,  on  the  plan  of 
his  work  on  the  ''  Spas  of  Germany ;"  the  work  to  be  published  by 
JET.  Colburn  for  his  own  use  and  benefit:  and  Dr.  Granville  thereby 
agreed  to  assign  the  copyright  of  the  work  to  H.  Colburn  for  the 
sum  of  <£300,  payable  in  manner  therein  mentioned:  and  Dr. 
Granville  thereby  further  agreed  not  to  be  concerned  in  any  other 
work  of  similar  description,  but  to  give  the  entire  results  of  his 
visits  to  the  English  spas  in  the  said  work,  and  also  not  to  do  any- 
thing that  might  at  all  interfere  with  the  value  of  the  copyright. 
Dr.  Granville  accordingly  visited  the  English  spas,  and  furnished 
the  Plaintiff  with  the  manuscript  of  the  work  at  different  times. 
The  volume  containing  the  Northern  Spas  was  first  published  in 
February,  1841 ;  and  another  volume,  containing  the  Southern  Spas, 
was  published  in  July,  1841.  Before  the  publication  of 
[  '544  ]  the  latter  book,  the  Plaintiff  ^observed  an  advertisement 
of  an  intended  publication  by  Simms  ^  Son  of  Ba£k^ 
described  as  in  the  press,  and  intituled  ^^  The  Invalid's  and  Visitor's 
Hand  Book  to  the  Hot  Springs  of  Bath,  by  Dr.  Granville,  Author 
of  the  Spas  of  Germany,  Spas  of  England,  &c."  The  solicitor  of 
the  Plaintiff,  thereupon,  by  his  direction,  on  the  29th  of  June,  wrote 
to  Henry  Simmn  of  Bath^  acquainting  him  that  Dr.  Granville  was 
under  an  engagement  to  be  concerned  in  any  other  work  of  a  similar 

[1]  See  Kelly  v.  Hooper,  I  Young  &  Coll.  197,  and  note  1  to  that  ease,  by  AmerU 
can  Editor,  at  page  200.  Millitigton  v.  Fox,  8  Myl.  &  Cr.  888.  Sivell  v.  Abraham, 
8  BeaTan,  899.  801. 
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description  to  the  ^^  Spas  of  England,"  the  copyright  of  which  he  had 
sold  to  the  Plaintiff;  and  as  the  Plaintiff  conceiyed  the  work  an- 
nounced  was  a  similar  description  to  the  book  mentioned,  so  far  as 
related  to  the  mineral  waters  of  Bathj  he  could  not  consent  to  the 
publication  of  the  work ;  and  that  the  Plaintiff  hoped  to  hear  from 
Mr.  SimmSy  that  he  would  not  insist  on  a  right  to  introduce  it  to 
the  public  after  that  notice,  or  he  would  be  compelled  to  commence 
proceeding  for  the  protection  of  his  property.  In  reply  to  this  letter, 
Henry  Simma,  on  the  1st  of  July,  wrote  to  the  Plaintiff's  solicitor, 
and  informed  him,  that  he  {Henry  Simmi)  and  Mr.  Qreen  were 
lessees  of  the  baths  and  pump-room  at  Bath :  that  they  had  called 
on  Dr.  Oranville  very  many  months  before  the  date  of  the  letter, 
and  arranged  with  him  for  a  short  bock  on  Bath  waters,  which  they 
had  since  received  from  him,  and  for  which  they  had  paid  him  the 
sum  required  :  that  the  work  was  therefore  justly  their  property, 
and  they  referred  the  Plaintiff  to  Dr.  Chranville,  as  they  were  only 
publishing  what  was  strictly  their  own.  He  added,  that  their  object 
in  publishing  the  little  work  was  with  no  view  to  profit  on  the  book» 
but  simply  as  an  advertisement  to  their  establishment. 

The  **  Invalid's  and  Visitor's  Hand  Book"  was  pub- 
lished on  the  80th  of  September,  1841,  by  the  •Defend-    [  •546  ] 
ants,  8.  Simmn  and  S.  W.  Simms,  (who  were  in  busi- 
ness as  booksellers  and  publishers  in  Bathj  under  the  firm  of  Simme 
^  So7i)y  and  by  O.  Tilt  and  D.  Bogue^  publishers  in  London. 

In  October,  1841,  the  Plaintiff  filed  his  bill  against  Simme  ^ 
Son,  Tilt  ^  Bogue,  and  Dr.  Oranville  stating  his  agreement  with 
Dr.  Oranville^  and  the  correspondence  which  had  taken  place  ;  and 
stating  also,  that  he  had  since  endeavoured  unsuccessfully  to  com- 
municate thereon  with  Dr.  Oranville,  who  had  been  abroad.  The 
Plaintiff  alleged  that  the  "  Hand  Book"  was,  with  very  trifling  alter- 
ations, a  copy  of  the  chapters  on  Bath  in  the  larger  volume,  relating 
to  the  Southern  English  Spas  :  that  the  '^  Hand  Book"  had  not  been 
published  by  the  said  Henry  Simms  or  the  said  Mr.  Oreen,  but  by 
the  Defendants  Simma  ^  Son.  The  bill  prayed  that  an  account 
might  be  taken  of  all  and  singular  the  copies  of  the  said  '^  Invalid's 
and  Visitor's  Hand  Book"  which  had  been  sold  by  the  Defendants, 
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and  each  or  any  of  them,  and  of  the  profits  which  would  have  been 
madd  by  the  Plaintiff  if  he  had  sold  the  same  numberof  copies  of  the 
work  called  "  The  Spas  of  England,"  published  by  him,  the  copy- 
right whereof  had  been  infringed  by  the  publication  and  sale  of  the 
said  "  Hand  Book  ;"  and  that  the  Defendants  might  be  decreed  to 
pay  to  the  Plaintiff  the  amount  of  such  profits ;  and  that  an  account 
might  be  taken  of  all  monies  paid  and  agreed  to  be  paid  to  and  re- 
ceived by  Dr.  Granville  for  or  in  respect  of  the  said  **  Hand  Book ;" 
and  that  the  plaintiff  might  be  declared  entitled  to  all  such  monies, 
that  the^  same  might  be  paid  to  the  Plaintiff  accordingly ;  and 
and  that  the  Defendants  might  be  restrained  by  injunction  from 
printing,  publishing,  selling,  or  otherwise  disposing  of    the  said 

''  Hand  Book,"  or  any  copy  thereof,  or  any  part  of  the 
[  •546  ]     said  "  Spas  of  England"  so  published  by  •the  Plaintiff, 

or  any  work  written  or  composed  by  Dr.  Granville  of  a 
similar  nature  or  description  to  the  work  so  published  by  the  Plain- 
tiff, or  to  any  part  thereof:  and  that  Dr.  Chranville  might  be  decreed 
specifically  to  perform  the  said  agreement  of  July,  1839,  so  far  as  the 
same  remained  to  be  performed  on  his  part,  and  to  do  and  execute 
all  such  acts  and  instruments,  if  any,  as  might  be  requisite  for  per- 
fecting and  confirming  to  the  Plaintiff  the  legal  title  to  the  copy- 
right in  the  '*  Spas  of  England"  so  published  by  him,  and  every 
part  of  the  said  work  ;  and  that  Dr.  Granville  might  be  restrained 
by  injunction  from  assigning  or  otherwise  disposing  of  to  the  Defen- 
dants, or  any  of  them,  or  any  other  person,  the  copyright  of  the  same 
work,  or  of  any  part  thereof,  or  of  the  said  "  Hand  Book,"  or  any 
other  work  similar  to  or  of  the  same  description  as  the  work  so  pub- 
lished by  the  Plaintiff,  or  any  part  thereof,  and  from  being  concern- 
ed in  any  work  of  a  similar  description  to,  or  which  might  interfere 
with  the  value  of  the  copyright  of,  the  work  so  published  by  the 
Plaintiff;  and  that  the  Defendants  might  be  decreed  to  deliver  up 
to  be  cancelled  all  copies  of  the  said  "  Hand  Book"  in  their  or  any 
of  their  possession  or  power. 

On  the  80th  of  October  the  Plaintiff  obtained  an  injunction,  re- 
straining Simms  ^  Son^  and  TiU  ^  Bogue,  from  printing,  pub- 
lishing, selling,  or  otherwise  disposing  of  the  "  Hand  Book  ;"  and 
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on  the  6th  of  November  he  obtained  a  Becond  injunction,  restrain- 
ing Dr.  Oranville  from  printing  or  publishing  that,  or  any  similar 
work.  No  application  was  made  to  dissolve  either  of  these  injunc. 
tions. 

The  answer  of  the  Defendants  8imm%  ^  S<m  stated,  that  they 
had  caused  the  '^  Hand  Book"  to  be  printed,  on  account 
and  at  the  expense  of  the  siud  Senrjf  Simms  ""and  IV.  [  *547  ] 
Chreen  ;  that  they  (the  Defendants)  had  no  interest  in 
the  work,  but  only  received  the  usual  allowance  for  its  sale  ;  and 
that  they  were  ignorant  of  the  agreement  between  the  Plaintiff  and 
Dr.  QratmUej  or  that  the  publication  involved  any  infringement  of 
the  Plaintiff's  rights.  They  said  that  they  believed  Dr.  Q-ranviUe 
wrote  and  composed  the  manuscript  of  the  '^  Hand  Book"  before  he 
wrote  and  composed  the  chapter  on  Bath  in  the  Plaintiff's  book  on 
the  Southern  Spas,  and  that  the  ^^  Hand  Book"  was  printed  from 
such  manuscript.  They  admitted  the  publication  of  508  copies  of 
the  ''  Hand  Book ;"  of  which  they  had  sold  241,— sent  100  to  the 
Defendants  Tilt  ^  Bogue^ — 10  to  Oreen  and  Simms, — ^left  one  with 
the  printer,  and  retained  873,  which  since  the  injunction,  they  had  noc 
offered  for  sale,  and  did  not  intend  to  sell.  They  stated  that  Oreen 
zni  Simmi  had  paid  1132.  10s.  in  respect  of  the  publication,  and 
52.  6$,  6d.  had  been  received  for  the  copies  sold.  They  submitted, 
that  as  to  part  of  the  relief,  with  which  they  had  no  concern,  the 
bill  ought  ought  to  be  dismissed  with  costs  as  against  them. 

The  Defendants  Tilt  k  Bogue  by  their  answer  stated  that  they 
bad  no  concern  with  the  publication  of  the  '^  Hand  Book,  "  save  that 
of  having  permitted  their  names  to  be  used  as  the  London  publish- 
ers,  and  bebg  employed  to  sell  the  work  on  commission,  for  which 
purpose  they  had  received  100  copies,  9  of  which  they  had  sold  be- 
fore the  injunction  was  issued,  and  the  remaining  91  they  had  smce 
returned  to  the  solicitor  of  the  Defendants  Messrs.  Simms. 

Dr.  OranviUe  admitted  the  material  facts,  and  said  that  he  had 
one  copy  of  the  ^^  Hand  Book,"  which  was  not  for  sale. 

*A11  the  Defendants  submitted  that  the  Plaintiff  was     [  ^548  ] 
not  entitled  to  the  costs,  inasmuch  as  he  had  called  for  the 
antwers,  and  unneeeasarily  proceeded  with  the  sut ;  and  in  proof 


£49  CASES  IN  GHANCEBT. 


1843.— Colbum  y.  Simms. 

thereof,  they  stated  that  their  solicitor,  od  the  30th  of  Janoary, 
1842,  in  order  to  terminate  the  suit,  wrote  to  the  solicitor  of  the 
Plaintiff  a  letter  as  follows : — 

^^  I  am  instructed  by  all  the  Defendants  to  inform  you  that  they 
submit  to  the  injunctions  obtained  against  them  respecdvely,  and 
that  they  are  ready  at  once  to  pay  the  Plaintiff  his  taxed  costs  of 
the  suit.  I  herewith  forward  you  a  statement  of  the  number  of  the 
copies  of  the  '  Hand  Book '  published  by  the  Defendants,  the  pub- 
lishers  thereof,  and  of  those  which  had  been  sold,  and  of  the  sums 
of  money  paid  and  received  in  respect  of  such  work.  By  this  state- 
ment you  will  perceive,  that  so  far  from  the  Defendants'  having 
made  any  profit  by  the  sale  of  the  work  in  question,  a  very  heavy 
loss  has  been  incurred.  My  clients  are  ready  to  verify  the  account 
contained  in  this  statement  by  affidavit,  if  you  require  them  to  do  so. 
With  reference  to  Dr.  Qranville  in  particular,  the  Plaintiff's  bill  re- 
quires that  the  agreement  should  be  specifically  performed,  so  far  as 
the  same  remains  to  be  preformed  on  his  part,  and  that  he  may  do 
and  execute  all  such  acts  and  instruments,  if  any,  as  may  be  reqm- 
site  for  perfecting  and  confirming  to  the  Plaintiff  the  legal  title  in 
the  copyright  of  the  *  Spas  of  England.'  Now,  I  am  instructed 
by  that  gentleman  to  say,  that  misapprehension  of  the  nature  of  his 
rights  and  obligations  under  his  agreement  with  Mr.  Colbum  alone 
could  have  caused  him  to  have  been  a  party  to  any  act  which  could 
be  deemed  an  invasion  of  Mr.  Colbum^s  rights  thereunder,  and 
that  he,  Dr.  Granville j  has  no  intention  of  acting  contrary  to  the 
terms  thereof,  and  is  quite  willing  at  once  to  execute  any 
[  *549  ]  instrument  *you  may  deem  proper  to  tender  him  for  per- 
fecting your  client's  legal  title  to  the  copyright  which  he 
has  purchased,  if  indeed  the  Doctor  has  not  already  executed,  as  he 
believes  he  has,  such  an  instrument ;  for  he  says,  that  at  the  inter- 
view which  he  had  with  Mr.  Colbum^  about  the  latter  end  of  June 
last,  he  signed  some  document,  which  he  then  understood  to  be  an 
assignment.  If  he  is  mistaken  you  will  probably  be  good  enough  to 
undeceive  him  and  forward  me  a  copy  of  the  document  which  he 
»lid  then  sign.  As  to  the  relief  asked  by  the  Plam tiff's  bill  with  re- 
pect  to  the  sum  of  money  paid  to  Dr.  ChramfUU  for  the  work  in 
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qnestioD,  seeing  that  bo  will  have  to  reimburse  bis  Go  defendants, 
the  pablhhers,  all  their  expenses  incurred  about  the  work,  I  am  ad* 
vised  that  the  Plaintiff  is  not  entitled  to  what  he  seeks  in  respect 
thereof ;  neither  is  the  Plaintiff,  as  I  am  advised  entitled  to  insist 
upon  having  the  books  delivered  up  to  be  cancelled.     With  the  con- 
eession  here  made,  I  submit,  Mr.  Colbarn  ought  to  be  satisfied.    I 
cannot  help  believing,  that  upon  reflection  you  will  deem  it  right  to 
recommend  Mr.  Colburn  to  consent  to  discontinue  the  further  pros- 
ecution of  this  suit  upon  payment  of  his  costs,  and  which  would  be 
done  immediately  after  the  amount  was  ascertained  :    the  injunction 
to  continue  perpetual.     In  the  mean  time,  until  I  hear  from  you, 
my  counsel  will  delay  preparing  the  answer."     And  that  on  the  14th 
of  February,  1842,  the  solicitor  of  the  Plaintiff  wrote  to  their  solici- 
tor as  follows : — 

"I  have  seen  Mr.  Colburn^  and  he  altogether  declined  your  pro- 
posal :  and  it  seems  to  me  he  is  right.  Upon  what  principle  it  is  to 
be  contended  that,  because  the  act  of  your  client  has  been  unpro- 
ductive to  him,  or  his  vendors,  the  Plaintiff  cannot  therefore  have 
sustained  injury,  I  am  at  a  loss  to  discover.  After  you 
have  expended  more  than  the  sum  in  question  between  *us  [  *550  ] 
in  additional  costs,  I  hope  you  will  discover  that  that  is 
not  the  correct  mode  by  which  Dr.  QranviUe  will  be  allowed  to  de- 
crease the  payment  to  be  made  to  Mr  Colhum  for  the  offence  of 
which  he  has  been  guilty." 

At  the  hearing  of  the  cause  the  Plaintiff  waived  his  right  to  the 
account, — the  Defendants  submitted  to  the  perpetual  injunction, — 
and  Dr.  Granville  to  execute  the  assignment  of  the  copyright. 

Mr.  Bazalgettt  and  Mr.  Bomilly  for  the  Plaintiff,  on  the  only  re- 
maining relief  prayed,  namely,  the  right  to  delivery  up  of  the  copies, 
relied  on  the  statues  8  Ann,  c.  19  ;  41  Geo.  3,  c.  107,  s.  1,  and 
54  Geo.  8,  c.  156,  s.  4.  The  last  act,  after  giving  to  the  author 
or  proprietor  of  the  copyright  an  action  for  damages  against  any  per- 
son infringing  the  exclusive  right  thereby  given,  in  the  manner  there- 
in stated,  adds, — ^^  and  all  and  every  such  offender  and  offenders 
shall  also  forfeit  such  book  or  books,  and  all  and  every  sheet  being 
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part  of  such  book  or  books,  and  shall  deliver  the  same  to  the  author 
or  authors,  or  other  proprietor  or  proprietors  of  the  copyrigfil  of  such 
book  or  books,  upon  order  of  any  court  of  record  in  which  any  ac- 
tion or  suit  in  law  or  equity  shall  be  commenced  or  prosecuted  by 
such  author  or  authors,  or  other  proprietor  or  proprietors,  to  be  made 
on  motion  or  petition  to  the  said  Court ;  and  the  said  author  or  au- 
thors, or  other  proprietor  or  proprietors  shall  forthwith  damask  or 
make  waste  paper  of  the  said  book  or  books  and  sheet  or  sheets.'* 
The  right  to  the  decree  for  the  delivery  of  the  copies  carried  with  it 

the  right  to  the  costs  of  suit.     But  with  regard  to  costs, 
[  *551  ]     the  Plaintiff  was  not  bound  to  be  satisfied  with  *the  affida* 

vits  of  the  Defendants  as  to  the  profits  they  had  made. 
He  was  entitled  to  an  answer,  and  having  properly  called  for  an  an- 
swer, he  was  not  then  under  any  obligation  to  dismiss  his  bill.  Kel- 
ly  v.  Hooper  (a). 
Mr.  BtavaUj  for  the  Defendants  8,  Simms  and  S.  TF.  Simms. 
The  bill  has  two  distinct  objects, — first,  the  specific  performance 
of  the  agreement  between  the  Plaintiff  and  Dr.  QranvUle ;  and, 
secondly,  relief  agailist  the  alleged  piracy.  With  the  first  object 
these  Defendants  have  no  concern :  the  bill  is  multifarious,  and  so 
far  as  the  suit  related  to  the  first  object,  it  ought,  as  against  them, 
to  be  dismissed  with  costs.  From  the  answers,  as  well  as  from  pas- 
sages in  the  two  books,  it  must  be  inferred,  that  the  part  of  the 
Plaintiff's  book  relating  to  Bath  was  copied  from  the  ^^  Hand  Book," 
and  the  Defendants  have  dealt  with  the  legal  owner  without  notice 
of  any  equitable  interest.  According  to  Millington  v.  Fox  (b)y 
the  Plaintiff  is  not  entitled  to  the  costs,  although  the  injunction  is 
made  perpetual — the  whole  relief  to  which  he  was  entitled  having 
been  offered  to  him  before  answer.  He,  however,  now  contends  that 
he  is  entitled,  not  to  what  he  required  upon  the  correspondence 
which  took  place,  but  to  the  delivery  of  the  copies,  which  was  not 
at  first  insisted  upon.  The  Plaintiff  must  derive  his  right  to  have 
the  copies  delifered  up  wholly  under  the  statute,  for  independently 
of  the  statute  this  Court  would  not  interpose  in  a  case  of  forfeiture ; 

(a)  I  T,  &  Coll.  C  C.  197,  (6)  8  Myl.  &  Cr,  SSS. 
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the  Court  always  requires  all  incidental  penalties  and  forfeitures  to 
be  waived.  But  the  Plaintiff  is  not  entitled  to  the  relief  under  the 
statute  :  first,  because  if  he  proceeds  under  the  statute, 
he  must  be  confined  to  what  the  ^statute  gives  him  ;  he  [  *552  ] 
cannot  come  for  the  whole  remedy  which  the  ordinary 
jurisdiction  of  the  Court  will  give,  and  add  to  that  relief  a  penalty 
under  the  statute.  The  account  of  the  profits  asked  in  this  Court 
is,  in  fact,  relief  inconsistent  with  the  terms  of  the  act.  Secondly, 
to  bring  the  case  within  the  act,  (he  printing  must  have  taken  place 
after  the  publication  by  the  Plaintiff;  but  that  is  not  shewn,  and 
the  inference  is  the  contrary.  Thirdly,  the  forfeiture  is  to  be  made 
to  the  "  author  or  proprietor :"  but  Dr.  QranviUe^  and  not  the 
Plaintiffs,  is  the  author,  and  still  the  legal  proprietor:  he  alone 
could  sue  at  law  ;  and  this  is  a  kind  of  relief  which  equity  will  give 
only  to  the  party  who  could  have  recovered  at  law ;  where,  by  this 
clause  of  the  act,  there  is  at  least  a  concurrent  jurisdiction.  Lastly, 
Messrs.  Green  and  SimmSj  the  owners  of  the  Hand  Books,  or  the 
paper  on  which  they  are  printed,  are  not  parties :  the  Defendants 
S.  Simms  and  S.  W.  Simms  are  merely  their  agents :  the  Court 
will  not  order  the  delivery  up  of  the  copies  in  the  absence  of  the 
owners.  The  order  for  this  purpose  can  in  fact  be  made  against 
none  other  than  the  principals,  and  through  them  the  agents  would 
be  compelled  to  obey  it.  The  delivery  of  the  copies  is  to  be  or- 
dered upon  motion  or  petition,  and  the  hearing  of  the  cause  was 
unnecessary  for  that  purpose  :  the  claim  is  not  therefore  a  justifica- 
tion for  incurring  costs,  after  the  offer  of  the  settlement,  and  the 
Defendants  ought  to  be  indemnified  against  the  subsequent  costs. 

Mr,  Headlam^  for  the  Defendants  TiU  k  Bogue^  and  Mr.  Temple 
and  Mr.  Tripp,  for  Dr.  ChranviUe^  in  support  of  the  like  argument, 
cited  also  fVhittingham  ▼.  Wooler  (a). 


•Viob-Chancbllor  : —  [  •SSS  ] 

The  Defendants  having  in  this  case  at  the  hearing  sub- 
mitted to  a  perpetual  injunction,  and  Dr.  QranviUe  being  ready  to 

(a)  S  Swanst  4S8, 
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execute  the  assignment,  while,  on  the  other  hand,  the  Plaintiflf  is 
satisfied  with  the  statement  of  account  given  by  the  answer,  and  has 
waived  a  decree  for  an  account,  I  have  only  to  consider  the  question 
of  the  delivery  up  of  the  copies  of  the  '^  Hand  Book"  by  the  Defend- 
ants to  the  Plaintiff,  and  the  question  of  costs. 

I  have  not,  in  the  course  of  the  argument  for  the  Plaintiff,  in  sup- 
port of  the  claim  to  have  the  copies  delivered  up,  been  directed  to 
any  cases  in  this  Court,  or  even  at  law,  in  which  such  a  right  has 
been  enforced  ;  nor  am  I  acquainted  with  any  case  in  which  it  has 
been  done.  I  have  moreover  the  authority  of  the  judge  of  the  long- 
est experience  in  this  Court, — of  the  Vice- Chancellor  of  Unglandj 
—for  saying  that  he  has  never  known  an  instance  in  which  such  an 
order  has  been  made,  except  in  one  case,  before  Lord  Eldon^  where 
the  order  was  in  fact  made  by  consent  (a}. 

The  claim  of  the  Plaintiff  in  this  respect  has  been  rested  upon  the 
terms  of  the  statutes  which  I  shall  presently  notice.  Now,  inde. 
pendently  of  certain  expressions  in  the  statutes  which  directly  point 
to  the  jurisdiction  of  this  Court,  and  supposing  this  Court  not  to  be 
a  court  of  record  within  the  meaning  of  the  statutes,  the  question 
suggests  itself,  whether  a  court  of  equity  will  afford  any  assistance 
in  giving  effect  to  a  forfeiture,  or,  whether  the  parties  ought  not,  bo 
far  as  respects  this  claim,  to  be  left  to  their  remedies  at 
[  *554  ]  *law.  The  general  rule  undoubtedly  is,  that  where  a 
party  seeking  equitable  relief  is  incidentally  entitled  to 
the  benefit  of  a  penalty  or  forfeiture,  the  Court  requires  him,  as  a 
condition  of  its  assistance,  to  waive  the  penalty  or  forfeiture  (i). 
If,  therefore,  this  Court  is  bound  to  order  the  delivery  of  the  copies, 
the  right  to  thac  relief  must  be  found  in  some  common-law  right  of 
th^  proprietor  of  the  copy,  independently  of  the  penal  provisions  of 
the  statutes ;  or  it  must  be  found  in  those  words  of  the  statute  which 
relate  to  .  suits  in  equity.  Now,  I  am  not  aware  that  the  title  of 
the  Plaintiff  to  the  exercise  of  the  jurisdiction  of  this  Court,  to  com- 


(a)  See  4  Burr.  2890.    On  the  origin  of  the  clause  imposing  the  fbrfeitore, 
4  Burr.  2318,  2360. 

(6)  Bee  Lord  Red.  Tr.  PI.  195,  287,  ed.  4,157,  231,  ed.  8.;  SBro.  C.  C.  S8. 
Ma»tm  ▼.  J/wToy,  cited,  Id.  40  \  Mos.  76.  BruMd  t.^  Cummui^,  SS  Via.  Ab.  tlft, 
]ftL4. 
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pel  the  delivery  np  of  the  copies  of  the  work  in  question  to  the  pro- 
prietors of  the  copyright,  has  been,  or  can  be,  founded  upon  any 
common-law  right  anterior  to  or  independent  of  the  statute  of  Queen 
Anne.  There  would  Be  great  difficulty  in  applying  to  this  subject 
the  principles  of  the  common  law,  which  in  certain  cases  give  to  the 
owner  of  an  original  material  the  right  of  seizing  it,  in  whatever 
shape  it  may  be  found,  if  he  can  prove  it  to  be  hb  own  (a)  ;  or 
which  relate  to  what  is  termed  confusion  of  goods,  by  which,  if  one 
man  voluntarily  mixes  his  property  with  that  of  another,  so  that  the 
two  become  inseparable,  the  entirety  is  held  to  belong  to  him  whose 
property  has  been  invaded  (6).  It  may  be  true,  that,  if  one  writes 
or  prints  upon  the  paper  of  another,  the  writing  or  printing  becomes 
his  to  whom  the  paper  belongs,  but  it  does  not  necessarily  follow 
that  the  converse  of  that  proposition  would  be  true, — that  one  who 
writes  or  prints  upon  his  own  paper  the  composition  of 
^another,  has  thereby  so  mixed  his  property  with  the  [  *555  ] 
property  of  the  author  whose  work  he  has  copied,  that  he 
has  lost  his  original  title  to  the  material  which  he  has  so  employed. 
There  might  indeed  have  been  some  countenance  for  such  a  princL 
pie  before  the  judgment  of  the  House  of  Lords,  in  the  case  of  Don- 
aldson  v.  Beckett  (<;},  had  confined  the  exclusive  right  of  authors 
within  the  linuts  prescribed  by  the  statute,  and  thereby  negatived 
the  existence  of  that  absolute  common  law  right  in  their  works  which 
had  been  previously  supposed  to  exist,  and  which  the  decision  of  the 
Court  of  King's  Bench,  in  the  case  of  Millar  v.  Tat/lor  (<2),  had 
tended  to  affirm.  I  think,  therefore,  the  case  for  the  Plaintiff  on 
this  point  must  be  placed  on  another  ground,  and  that  his  right  to 
a  decree  of  this  Court  for  the  delivery  up  of  the  copies,  if  that  right 
exists,  must  be  found  within  the  provisions  of  the  statutes,  and  not 
upon  any  common-law  right  independent  of  thorn.     The  first  ques- 

(a)  2  Black.  Com.,  ed.  by  Christian,  p.  404,  n.  (4). 

(6)  S  Black.  Com.  40ft.    See  4  Barr.  2349. 

(c)  2  Bro,P.  C.  129,  Tom.  ed.,  Appellant's  ease,  and  resolution  of  the  Hoase,  4 
Bnrr.  2408.  Opinions  of  the  judges  from  the  Journals.  A  statement  of  the  speeches 
more  at  large  is  to  be  found  in  the  Gentlemen's  Magasine  for  February,  March,  and 
April,  1774.  id)  4  Burr.  8803. 
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tion  then  is,  whether  these  Defendants  are  offenders  amenable  to 
the  penal  clauses  of  the  statutes  on  this  sabject,-*-arguiug  upon  the 
case  as  one  in  which  the  complaint  is  not  that  the  work  published 
by  the  Defendants  is  a  literal  copy  of  the  Plaintiff's  work,  bat  as  a 
case  in  which  the  claim  arises  wholly  out  of  the  breach  of  contract 
by  Dr.   Oranville  (a). 

The  first  act  (8  Ann.  c.  19.)  is  intituled,  ^^  An  Act  for  the  En* 
couragement  of  Learning,  by  vesting  the  Copies  of  printed  Books  in 
the  Authors  or  Purchasers  of  such  Copies,  daring  the 
[  *556  ]  Times  therein  mentioned  ;  "  and  it  ^enacts,  that  the  au- 
thor and  his  assigns  shall  have  the  sole  right  of  printing 
books  then  composed,  and  not  printed  and  published,  or  that  should 
thereafter  be  composed,  for  the  term  of  fourteen  years  from  the  day 
of  the  first  publication, — and  then  it  proceeds  to  impose  a  forfeiture 
of  the  sheets  of  paper,  together  with  a  pecuniary  penalty,  in  respect 
of  each  sheet,  upon  two  classes  of  offenders  against  the  exclusive 
right  thereby  conferred  ;  first,  those  who,  within  the  term,  print  re- 
print, or  import,  or  cause  to  be  printed,  reprinted,  or  imported,  any 
such  books  without  the  consent  of  the  proprietor  thereof;  and  sec- 
ondly, upon  those  who  knowing  the  same  to  be  so  printed  or  reprinted 
without  such  consent,  shall  sell,  publish,  or  expose  to  sale,  or  cause 
to  be  sold,  published,  or  exposed  to  sale  any  such  books.  The  sub. 
sequent  section  contains  provisions,  the  object  of  which  is,  that  the 
title  of  the  proprietor  to  the  property  in  the  book  may  be  known  ; 
and  it  is  provided  that  <no  person  shall  be  subject  to  the  forfeitures 
or  penalties  mentioned  in  the  act,  unless  the  title  to  the  copies  of  the 
book  shall,  before  publication,  be  registered  (().  It  seems  to  me 
to  be  clear  upon  this  statute  that  these  penal  provisions  are  appli- 
cable to  unlawful  copies  of  such  books  only  as  have  been  actually 
composed  and  registered,  and  are  not  applicable  to  books  which  have 
not  been  actually  composed  and  registered.  The  stat.  41  Geo.  3, 
c.  107,  is  similarly  intituled, — as  being  for  the  purpose  of  securing 
the  right  to  the  authors  of  printed  books :  it  increases  the  penalty 
for  each  sheet,  and  extends  both  the  penalty  and  the  forfeiture  so  as 

(a)  Seep,  ftes^infn.  (i)  See  also  15  Gao.  3,  o.  6S,  ■,  S. 
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to  embrace  a  third  class  of  oflfenders,  namely,  persons  who  shall  have 
in  their  possession  for  sale  any  such  book  or  books  without 
the  consent  of  the  proprietor.  This  act  first  *introduces  [  *557  ] 
the  provision  which  has  been  mainly  relied  upon  by  the 
Plaintiflf  in  this  casey— that  the  offenders  as  are  previously  describ- 
ed shall  forfeit  the  books  and  sheets,  and  shall  deliver  up  the  same 
to  the  proprietor  of  the  copyright,  upon  the  order  of  any  court  of 
record  in  which  any  action  or  suit  at  law  or  equity  shall  be  brought, 
to  be  made  on  motion  or  petition  to  the  said  court.  The  acts  on 
this  subject  are  different  in  their  terms.  The  last  act  (the  54  Geo. 
3,  0.  156}  gives  the  remedy  in  respect  of  books  then  composed  and 
not  printed  and  published,  and  books  thereafter  to  be  composed  and 
printed  and  published,  and  the  special  remedy  is  given  as  in  the  act 
of  the  41  Geo.  3.  By  sect.  5,  the  entry  of  the  title  to  the  copy  of 
the  book  is  to  be  made  within  a  month,  or  the  narties  are  liable  to  a 
penalty ;  but  it  is  provided  that  the  failure  to  make  the  entry  is  not 
to  affect  the  copyriglit.  Now,  I  think  it  is  clear  upon  these  statutes, 
that,  in  order  to  become  an  offender  within  the  penal  clauses,  the 
book,  the  copyright  of  which  is  invaded,  must  at  the  least  have 
been  composed  and  registered  at  the  time  of  the  offence. 

It  is  plun  that,  according  to  the  stat.  54  Geo.  3,  c.  156,  s.  4,  as 
well  as  according  to  the  reason  of  the  case,  a  person  not  knowifag 
that  he  was  committing  an  injury  may  publish  or  sell  a  work,  of  which 
the  copyright  is  in  another,  with  perfect  innocence.  The  act,  speak- 
ing  of  the  person  publishing  or  selling,  says,  that  it  must  be  with  no* 
tice  that  the  work  was  unlawfully  printed.  The  situation  of  the 
printer  is  more  onerous :  he  may  be  an  offender  within  the  terms  of 
the  act,  and  liable  to  its  penalties,  even  when  it  is  possible  that  he 
may  have  acted  in  ignorance  that  he  was  committing  a  wrong  upon 
any  one.  The  booksellers  might  therefore  have  innocently  publish- 
ed this  work,  though  it  was  a  breach  of  Dr.  OranviUe^s 
contract.  There  may,  no  *doubt  be  a  material  distinc-  [  ^558  ] 
tion  between  a  printer  and  a  publisher.  A  printer,  copy- 
ing a  work  which  he  finds  to  exist  in  print,  may  be  bound  to  inquire 
whether  the  copyright  has  expired ;  but  a  person  merely  employed 
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to  sell  a  work,  purporting  it  to  be  an  original  work,  may  not  be  an* 
der  an  obligation  to  make  that  inquiry. 

There  is  no  question  but  that  the  court  of  equity  wiU  protect  a 
publisher  from  a  violation  of  his  contract,  and  will  interpose  to  re- 
strain a  party  from  committing  any  act  amounting  to  such  violation, 
even  if  that  party  had  no  previous  notice  ;  but  it  is  difficult  to  hold 
a  party  to  be  an  offender  within  the  act,  where  the  offence  charged 
is  the  publication  of  that  which  purported  to  be  an  original  work,  and 
seems  in  fact  to  have  been  original,  although  the  Defendants  had  no 
title  to  publish  it.  It  is,  I  think,  clear  that  these  persons  are  not 
offenders  as  having  printed  a  book  which  was  previously  in  existence 
as  a  composed  and  registered  book.  Though  a  party  is  liable  to  be 
restrained  by  injunction  from  printing  a  work  the  copyright  of  which 
is  in  another  person  (a),  that  does  not  make  him  an  offender  within 
the  act,  unless  the  case  brings  him  within  the  precise  situation  con» 
templated(6).  The  act  is  remedial  to  some  extent,  bat,  so  far  as 
the  forfeiture  is  imposed,  it  must  be  construed  strictly. 

Having  come  to  the  conclusion  that  the  Defendants  have  not 
made  themselves  subject  to  the  penal  clause  in  question,  I  am  not 
called  upon  to  consider  whether  a  court  of  equity  is  a  court  of  re* 

cord  within  the  meaning  of  the  acts  41  Geo.  8  and  54 
[  ^559  ]     Geo.  3,  or  whether  a  party  *is  confined  to  the  specific 

remedy  pointed  out  by  the  acts  41  Geo.  3.  c.  107.  and 
54  Geo.  3.  c.  156.  The  stat.  8  Ann.  c.  19,  has  not  pointed  out 
any  particular  remedy.  It  is  true  that,  where  an  act  creates  anew 
right  and  provides  a  remedy,  many  cases  decide  that  the  party 
who  would  enforce  the  right  must  pursue  the  remedy  given  by 
the  act ;  but  the  cases  decide  also,  that  if  an  act  gives  a  right  or 
imposes  a  duty,  and  does  not  direct  in  what  manner  it  shall  be  en- 
fored,  the  courts  of  ordinary  jurisdiction  must  apply  the  appropriate 
remedies,  and  that  existing  remedies  are  not  taken  away  by  a  stat- 
ute which  gives  a  new  one.    Between  the  passing  of  the  stat.  8  Ann. 

(a)  Injunctions  before  the  stat  S  Ann,  c  19,  4  Bar.  2315,  2317,  2S2S  ;  2  Bro.  P. 
C.  137,  Tom,  ed.  :  after  the  term  given  by  the  atatnte  had  expired,  4  Burr.  2S25, 
2363,  2379 ;  and  see  Id.  2399,  2407. 

(6)  See  4  Burr.  2381. 
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aod  that  of  the  41  (}eo.  8,  there  must  have  been  an  interval  of  time, 
daring  whioh  the  courts  of  ordinary  jurisdiction  would  have  beep 
bound  to  find  and  apply  the  proper  remedies  for  giving  Affect  to  the 
the  former  statute  in  all  cases  within  its  provisions ;  and  the  juris- 
diction  thus  of  necessity  existing  during  the  interval  is  not  taken 
away  by  the  passing  of  an  act  which  merely  ^ves  a  special  remedy. 
I  cannot,  therefore,  admit  the  argument  for  the  Defendants,  that, 
because  the  statute  has  given  certam  specific  remedies,  tiierefore  a 
party  is  precluded  from  any  other  remedy  which  is  proper  for  the 
protection  of  the  right  which  the  statute  gives  him,  and  which  he 
might  have  had  when  the  act  passed.  I  may  also  add,  that,  if  the 
question  was  merely  whether  the  remedy  could  be  given  only  upon 
motion  or  petition,  I  should  feel  no  difficulty  in  directing  the  cause 
to  stand  over,  for  the  purpose  of  making  the  motion  or  presenting 
the  petition. 

I  desire  to  guard  myself  also  from  being  supposed  to  express  any 
opinion  whether  I  could  in  this  case  order  the  delivery  up  of  the 
copies  in  the  abaence  of  Messrs.  Oreen  ^  Simms :  the 
paper  is  unquestionably  their  ^property,  and  it  would  be  [  *660  j 
an  anomaly^  if  I  could  order  that  property  to  be  delivered 
up  and  converted  into  waste  paper  in  the  absence  of  the  parties  to 
whom  it  belongB. 

The  remainiDg  question  is  as  to  the  costs.  The  Plaintiff  has 
suoeeeded  in  the  mpst  material  part  of  his  case  by  making  the 
iqunction  perpetual.  The  supposition,  that  at  the  hearing  of  the 
cause  this  C!ourt  could  give  the  Plaintiff  sometlung  beyond  the 
account,  was,  however,  erroneous.  It  is  true  tiiat  the  Court  does 
not,  by  an  account,  accurately  measure  the  damage  sustained  by 
the  proprietor  of  an  expensive  work  from  the  invasion  of  his  copy- 
right by  the  publication  of  a  cheaper  book.  It  is  impossible  to 
know  how  many  CQpies  of  the  dearer  book  are  excluded  from  sale 
by  the  interposition  of  the  cheaper  one.  The  Court,  by  the  account, 
%B  the  nearest  approximation  which  it  can  make  to  jostice,  takes 
from  the  wrong-doer  all  the  profits  he  has  made  by  his  piracy,  and 
^es  them  to  the  party  wl^o  I^^  bet^n  wronged. [1]    In,  doing  this 

[1]  See  Obiey  «.  IW  Yarmoalfa  104  WorwM  RMlwty  C^  a  Hm.  CM. 
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the  Court  may  often  give  the  injured  party  more,  in  fact,  than  he 
is  entitled  to,  for  non  constat  that  a  single  additional  copy  of  the 
more  expensive  book  would  have  been  sold,  if  the  injury  by  the  sale 
of  the  cheaper  book  had  not  been  committed.  The  Court  of 
Equity,  however,  does  not  give  anything  beyond  the  account,  and  I 
therefore  think  the  Defendants  offered  all  that  the  Plaintiff  was 
entitled  to.  With  regard  to  the  costs  incurred  subsequently  to  the 
Defendants'  offer,  the  observations  of  Lord  Cottenham  in  MiUington 
V.  Fox  are  important.  The  parties  there  were  perfectly  unconscious 
that  they  had  committed  a  \vrong  by  the  use  of  another  man's  mark; 
and  Lord  Cottenham^  after  saying  that  the  Plaintiffs  were  entitled 

to  their  decree,  atids,  that  this   abstract  right  of  the 
[  •SBl  ]     Plaintiff  was  not  the  only  right  he  •had  to  guard :  there 

was  another  object  which  the  Court  must  keep  in  view — 
that  of  repressing  unnecessary  litigation,  and  of  keeping  litigation 
within  the  bounds  which  are  essential  to  the  establishment  and  vin- 
dication of  the  rights  of  the  parties  (a).  If  a  Plaintiff,  immediately 
after  the  suit  is  commenced,  is  offered  and  may  obtain  all  he  seeks, 
and  still  thinks  proper  to  go  on  with  his  suit,  the  Court  may  give 
him  his  decree,  but  will  not  give  him  the  costs  of  the  suit  so  unne- 
cessarily prosecuted.  I  thmk  that  is  the  whole  principle  of  the 
judgment  in  MiUington  v.  Fox.  Lord  CoUenham  had  not  his  at- 
tention called  to  the  fiict,  that  the  expense  of  filing  the  bill  had  been 
incurred  before  the  Plainti£b  received  the  letter  offering  compensa- 
tion, and  he  certainly  fortifies  his  judgment  by  saying  that  the 
Defendants  in  that  case  were  innocent  parties,  having  committed  the 
wrong  ignorantly,  which  cannot  be  said  of  Dr.  QranviUe  in  this 
case ;  but  I  think  I  am  justified  by  that  authority  in  saying,  that 
where  a  Defendant  offers  to  give  all  that  a  Plaintiff  is  entided  to, 
and  the  Plaintiff  refuses  the  offer,  and  says,  ^^  Because  you  have 
committed  a  fraud  I  will  exercise  my  power  of  harassing  you  witii* 
a  Chancery  suit,"  this  Court  will  refuse  the  Plaintiff  his  subsequent 
costs  (6). 

(a)  8  Myl.  &  Cr.  S58. 

(6)  See  Bome  late  caiefl  in  which  orders  hare  been  made  for  dismiisal  of  Um  bill 
on  motion  of  the  Defendant,  sabmitting  to  the  Plaintiff*!  demand.    Pmibvrtm  t. 
Tophtm,  1  Beav.  SI  6;  Eolden  t,  KywuUm,  2  Bear.  200. 
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In  Kelly  v.  Hooper  (e),  the  only  question  was,  up  to  what  point 
the  plaintiff  was  justified  in  prosecuting  his  suit.     It  appears  to  me 
that  in  this  case  the  Plaintiff  was  bound  to  receive  affidavits  tendered 
by  the  Defendants ;    and  with  respect  to  the  account 
prayed,  I  think  he  had  a  right  to  call  for  an  answer ;  *I     [  *562  ] 
cannot,  therefore,  say  that  I  think  the  Plaintiff  was  wrong 
up  to  the  time  of  getting  in  the  answer.     I  think  the  Plaintiff  is  en- 
titled, as  against  some  of  the  Defendants,  to  all  the  costs  up  to  and 
including  the  answer,  but  that  he  is  not  entitled  to  his  costs  subse- 
quent to  that  time.     There  is  a  difficulty  as  between  the  Go-defend- 
ants :  Dr.  Chranville^  by  misleading  the  other  parties,  has  occasion- 
ed the  suit,  and  he  therefore  must  pay  the  costs  of  the  Defendants, 
who  have  been  misled  by  him.     Simms  ^  Son  had  some  notice  of 
the  Plaintiff 's  claim,  but  the  time  of  that  notice  does  not  appear. 
The  other  Defendants  deny  notice  altogether,  and  there  is  nothing 
to  lead  to  the  suspicion  that  they  had  notice.    I  shall,  unless  an  in- 
quiry is  asked,  direct  the  plaintiff  to  pay  all  the  Drfendants  (except 
Dr.  Qrmmlle)  their  costs,  and  add  them  to  liis  own  costs,  to  be 
paid  by  Dr.  Qrarmllt ;  but  if  Dr.  OranviUe  desires  it,  I  will  direct 
an  inquiry  whether  the  other  Defendants  had  notice  of  the  Plaintiff's 
right,  and  when  they  had  such  notice. 

The  counsel  for  the  Plaintiff  stated  that  his  right  to  the  relief 
which  he  sought  was  founded,  not  only  upon  the  breach  of  the  con- 
tract by  Dr  Granville,  but  also  upon  the  fact  that  the  "  Hand 
Book"  was  a  literal  copy  of  the  Plaintiff's  book,  so  far  as  it  related 
to  Bathj  with  a  few  very  minnte  alterations,  as  would  appear  by 
comparison  of  the  two  books,  which,  owing  to  the  injunction  having 
been  submitted  to,  it  had  not  been  thought  necessary  distinctly  to 
make  at  the  hearing,  and  that  the  judgment  pronounced  was  not 
therefore  conclusive.  This  fact  was  not  disputed  by  the  counsel  for 
the  Defendants. 


•Viob-Chancbllob  : —  [  •SeS  ] 

I  gave  my  opinion  upon  this  case,  upon  the  supposition 

(c)  I Y,  &  CoU,  C.  C.  117. 
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that  the  iDJury  complained  of,  or,  at  all  events,  that  the  gronnds 
vpon  which  alone  I  had  been  asked  to  gtve  relief,  was  the  violataoa 
of  that  part  of  Dr.  GranviUe^a  agreement  by  which  he  had  bound 
himself  not  to  write  any  work  similar  to  that  which  he  had  agreed 
to  write  for  the  Plaintiff,  and  that  the  "  Hand  Book"  was  a  copy  of 
the  Plaintiff's  work.    Assuming  this,  I  was  of  opinion,  that,  howeyer 
the  Plaintifi  might  be  entitled  to  the  injunction  of  this  Ooort  to 
protect  them  against  a  breach  of  Dr.  ChanvUle*$  agreement,  and 
preserve  to  them  their  copyright  in  specie,  the  Defendants  were  not 
offenders   within  the  penal  clauses  of  the   Statutes  referred  to* 
which  clauses  (as  I  understand  them)  suppose  the  unlicensed  print 
Ing  and  publishing  of  a  book  previously  composed  and  registered, 
and  do  not  extend  to  the  printing  and  publishing  of  a  new  work, 
although  such  printing  and  publishing  might  be  a  violation  of  iihe 
Plaintiff's  rights,  and  an  injury  to  his  copyright  in  an  existing  work* 
I  was  told,  however,  and  I  do  not  understand  the  fact  to  be  denied, 
— that  the  "  Hand  Book"  is,  to  a  great  extent,  a  literal  copy  of 
that  part  of  the  PWintiff's  work  which  relates  to  B^sth;  and  as   to 
the  rest,  that  it  is  merely  what  I  may  term  colourable  alteration  of 
the  same  work.    The  question  then  arises,— whether,  upon  the  fact 
which  is  now  before  me,  the  Plaintiff  is  entitled  to  the  specific  reEef 
which  he  asks,  on  the  ground  that  any  of  the  Defendants  is  an 
offender  within  the  penal  clauses  of  the  statutes  for  the  protection  of 
literary  property. 

I  adverted  in  my  former  judgment  to  the  differences  which  occur 
in  the  several  sti&tutes,  not  only  in  the  nature  of  the  offences  which 
they  specify,— in  the  amount  of  penalties,  and  in  the 
[  *564  ]  remedies  for  recovering  *them, — but  also  in  the  description 
of  the  property  to  be  protected.  In  the  Statute  8  Ann. 
it  is  books  then  composed  and  not  printed  and  published,  or  hereafter 
to  be  composed ;  and  in  54  Oeo.  3,  books  composed  but  not  printed 
or  published,  or  hereafter  to  be  composed  and  printed  asid  publisbed . 
These  statutes,  bemg  in  pari  materia,  are  to  be  construed  with  re- 
ference to  each  other,  and  they  are  in  their  general  provisions  no 
doubt  remedial,  and  therefore  to  be  construed  ffteraly,  so  as  to 
suppress  the  mischief  and  i^dt&tice  &6  remedy;  but  so  &r  aa 
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Inspects  ihoee  olaufles  wluoh  are  purely  penal,  it  is  dear  that  any 
party  to  be  aSeoted  by  them  must  be  broagbt  strietly  within  their 
operation.  The  Statute  8  Ann.  creates  a  forfeitnre,  but  leaves  the 
Courts  of  Ordinary  Jurisdiction  to  deal  with  it  acoording  to  their 
ordinary  principles.  It  is  under  the  subsequent  statutes,  in  which 
a  Court  dT  Equity  is  named,  that  this  Court  must  interfere, — ^if  it 
does  interfere, — to  give  efiect  to  the  forfeiture.  I  cannot,  for  this 
purpose,  in  order  to  render  the  later  statutes  more  stringent,  import 
into  them  any  part  of  the  8  Ann.  which  the  legislature  has  not 
embodied  in  them  (a).  But,  taking  all  these  acts  for  the  protection 
of  literary  property  as  they  stand,  I  am  of  opinion,  for  the  reasons 
I  haye  already  stated,  that,  whatever  may  be  the  liability  of  a  party 
to  an  action  for  damages,  or  to  an  injunction,  he  does  not  become 
subject  to  these  purely  penal  clauses,  unless  the  work,  the  copyright 
of  which  has  been  invaded,  had  been  registered  as  well  as  composed, 
at  the  time  the  act  is  done  to  which  the  penalty  and  forfeiture 
would  attach. 

^Applying  this  principle,  in  the  first  place,  to  the  De-  [  *565  ] 
fendants  Simms  ^  San^  who  have  in  their  possession 
878  copies  of  the  ^^  Hand  Book,''  I  have  looked  into  the  pleadings 
to  see  what  the  case  before  me  is  with  respect  to  these  points.  There 
are  some  general  allegations  in  the  bill,  but  there  is  no  statement 
of  the  time  when  the  Pluntiff's  work  was  entered,  and  there  is  no 
evidence  or  adnnsaon  in  the  answer  of  the  time  or  times  at  which 
the  Plaintiff's  book  was  composed,  entered,  or  printed.  The  case 
in  fact  was  evidently  not  framed  with  any  distinct  view  to  the  point 
of  forfeiture ;  and  the  result  is,  that  there  are  not  such  facts  before 
me  as  would  justify  me  in  deciding  that  the  Defendants  Messrs. 
Simm%  are  to  be  visited  with  the  forfeiture  as  offenders  within  the  , 
act.  The  same  observations  will  apply  to  the  other  Defendants ; 
but  as  regurds  Tilt  ^  Bogue^  they  are  not  now  in  possession  of  any 
of  the  copies,  and  Dr.  Granville  has  one  copy,  which  is  not  for 
sale. 

(a)  See  Iflde  v.  ^9^r«d^  9  B.  &  A.  198,  in  whieh  il  was  htld,apontlM«etlamtfl8» 
oonstniad  with  nfBrence  to  ««ch  other,  tluit  the  Mithor  of  a  book  printod  and  pnb- 
liabed  did  not,  bj  pvbllshiiig  the  ivorii  before  he  printed  it,  lote  hie  remedj,  under  the 
64  Geo.  S,  inreepeet  of  apiracy  after  it  waa  printed. 
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I  do  not  see  any  ground  for  altering  ibe  decree  which  I  have 
already  expressed  my  intention  to  make.  I  may  observe,  that  the 
claim  which  I  have  been  called  npon  to  consider  is  the  right  of  the 
Plaintiff  to  enforce  the  extreme  penalty  which  the  law  imposes  in 
the  most  aggravated  case, — a  right  which  the  absence  of  precedent 
shews  to  have  been  scarcely  ever  resorted  to,  and  therefore  not  to 
be  practically  necessary  for  the  protection  of  literary  property. 


[  *56Q  ]  •Attobnbt-Gkneral  v.  Lucas. 

1843  .  27th  and  SSth  March. 

The  husband  charged  with  procuring  his  marriage  with  a  minor,  by  falsely  swearing 
that  the  consent  of  her  parent  had  been  given,  cannot  be  compelled  to  discover  the 
facts  relating  to  such  charge,  upon  an  information  under  the  Mamage  Act,  (4 
Geo.  4,  c,  76,  s.  23),  seeking  the  forfeiture  of  his  interest  in  the  wife's  property, 
and  a  settlement  of  the  same  upon  her  and  her  issue. 

This  information  was  filed  under  the  Marriage  Act,  (4  Geo.  4, 
c.  76  (a)),  at  the  relation  of  E.  Jago.  The  information  stated, 
that  Elizabeth,  the  wife  of  the  Defendant  Philip  LucaSy  was  the 
only  child  of  the  relator,  and  was  an  infant  of  the  age  of  nineteen 
years :  that  on  the  24th  of  August  preceding,  the  Defendant  PAi7tp 
Luccts  applied  for  and  obtained  a  license  for  the  solemnization  of  a 
marriage  between  himself  and  the  said  Elizahdh,  and  that  on  the 
Slst  of  August  the  marriage  was  solemnized  by  virtue  of  such  license ; 
that  the  license  was  procured  by  means  of  the  Defendant  Philip 
Lucas  swearing,  among  other  things,  that  the  consent  of  the  relator 
to  such  marriage  had  been  obtained,  whereas  the  Defendant  well 
•  knew  that  such  consent  had  never  been  given,  but  on  the  contrary, 
that  the  said  marriage  had  been  solemnized  without  the  consent  of 
the  relator  or  his  wife,  (the  mother  of  the  said  JSlizabeih')  ;  and  that 
the  relator  and  his  said  wife  had  always  objected  thereto,  alleging 
divers  circumstances  in  evidence  thereof,  and  in  particular  that  the 
Defendant  induced  the  said  Mizabeth  to  leave  the  relator's  house 

(c)  Seel.  23. 
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clandestinely,  previoos  to  and  for  the  purpose  of  the  said  marriage  : 
that  the  Defendant  had  in  his  possession  various  letters  and  papers, 
from  which  the  truth  of  the  said  allegations  would  appear.  The  in- 
formation alleged,  that  the  said  Elizahtth  was  entitled  to  certain 
real  and  personal  property,  expectant  on  the  decease  of  the  relator 
and  his  wife ;  and  it  prayed  a  declaration  that  the  Defendant  Philip 
LucuB  had  forfeited  all  interest  in  such  property,  and  that  an  ac- 
count might  he  taken  of  all  the  property  to  which  the  said 
EUzaheth  was  entitled  at  the  time  of  *her  marriage,  and  [  *567  ] 
that  the  same  might  he  settled  under  the  direction  of  the 
Court  for  the  benefit  of  the  said  Mizabeth  and  her  issue.  The  De- 
fendant Philip  LucaSy  by  his  answer  admitting  the  marriage,  insist- 
ed that  he  was  not  bound  to  answer  whether  the  said  Mizabeth  was 
not  a  minor,— whether  he  did  not  obtain  the  license  by  swearing 
that  he  had  the  consent  of  the  relator,  or  whether  the  marriage  took 
place  by  virtue  of  such  license,  or  whether  the  relator  had  always 
withheld  his  consent,  or  as  to  the  circumstances  stated  as  evidence 
thereof;  for  the  Defendant  said  that  it  appeared  on  the  face  of  the 
information  that  the  same  was  filed  for  the  purpose  of  having  it  de- 
clared that  he  had  forfeited  his  interest  in  the  real  and  personal  es- 
tate of  the  said  Mizabethj  and  of  enforcing  such  forfeiture ;  and 
further,  that  he  was  thereby  charged  with  matters  which  would,  if 
true,  render  him  liable  to  an  indictment  and  to  punishment  for  mis- 
demeanor. 

Exceptions  for  insufficiency  were  taken  with  respect  to  the  facts 
which  the  Defendant  had  so  declined  to  answer.  The  Master  re- 
ported the  answer  sufficient,  and  exceptions  were  taken  to  the  Mas- 
ter's report. 

Mr.  Houpell  and  Mr.  Biltany  for  the  informant. 

This  is  one  of  the  cases  in  which  the  Court,  has  special  jurisdiction 
by  statute  to  give  relief,  notwithstanding  that  relief  be  the  enforc- 
ing of  a  forfeiture;  Attorney -Q-eMral  v.  Mullay(^a).  But  this  is 
not  in  the  nature  of  a  forfeiture,  although  nominally  so :  it. is  mere- 

(a)  4  Boh.  829. 
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ly  a  preBer?ation  to,  or  a  oontinaaiiee  in,  ihe  wife  of  her 
[  *568  ]  interest  in  her  own  property, — ^the  objeot  of  the  informa- 
tion being  to  modify  that  interest  by  a  settlement  of  it 
upon  herself  and  issue :  Duple$8is  y.  2%e  AUomey-(}eneral  (a), 
WrottesUjf  y.  Btndish  (i),  Chauncey  y.  Tahourdm  (e)y  Lucas  v. 
Evans  (d},  Chaneey  v.  FenhouUt  (e),  Fane  y.  AUee^g^,  Lord 
Uxbridgs  y.  Staveland  (A),  Smith  y.  IUad(%)j  BoteUr  y.  Ailing- 
tan  (Jc)^  Bird  y.  Hardwieke  (2). 

The  rule,  that  a  defendant  shall  not  be  oompelled  to  answer  with 
respect  to  the  circumstances  which  might  occasion  a  loss  or  f orfdt- 
ure  of  property,  applies  only  where  that  forfeiture  is  to  be  enforced 
at  law ;  if  the  relief  is  to  be  giyen  in  equity,  the  defendant  must  an. 
swer,  howeyer  prejudicial  to  his  interests  the  answer  might  be :  this 
is  proyed  by  the  common  practice  of  the  Court,  and  tihe  oases  are 
consistient  with  ir.  The  defence,  on  the  alleged  ground  oi  the  liir 
bility  to  punishment  as  for  a  misdemeanor,  is  answered  by  the  fact 
that  such  liability  does  exist :  Btx  y.  Thomas  Foster  (m).  Wood* 
man^s  ease  (n).  There  are  some  of  the  facts  to  which  the  objectioiis 
to  answer  certainly  do  not  apply. 

Mr.  Tinney  and  Mr.  Heathfieldf  for  the  Defendant,  cited  Clar- 
idge  y.  Hoare  (o),  Beame's  PI.  Eq.,  p.  268,  Orme  y.  Oroelfford  (p), 
Mofimns  y.  Monnins  (q)  ;  and  contrasted  the  proyinons  in  the  aet 
upon  which  the  suit  was  founded  widi  those  of  the  acts  9  Ann.  o. 
14|  s.  8,  against  gaming,  and  7  Geo  2,  o.  8,  s.  2,  against  stockjobb 
bing,  which  contidn  special  proyisdons  reqmring  anan- 
[  *669  ]  s^er  to  be  giyen.  As  to  the  separation  of  the  ^discoyexy, 
which  might  be  harmless,  from  that  which  clearly  led  to 
forfeiture  or  penalty,  they  referred  to  Paxton  y.  Douglas  (d). 
The  Order  XXYIII,  of  August,  1841,  enabled  the  Defendant,  by 
answer,  to  declme  answering. 

(a)  1  Bto.  P.  a  415,  Tom.  e4.  (h)  S  P.  yfrns.  186.  (0)  2  Atk.  8M 

(4)  8  Id.  seo.  («)  2  Ves.  266.  ^)  1  Eq.  Ca.  Ab.  77  • 

(A)  1  Yes.  58.  (t)  1  Atk.  627.  {k)  8  Id.  463. 

(0  1  Vera.  109.  (m)  Rnss.  h  By.  Cr.  Go.  469. 

(a)  1  Leach,  Cr.  Ca.  84,  n,  (0)  14  Ves.  69. 

ip)  18  Price,  878.  (g)  8 11^.  in  Cha.  86. 
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VICE-CHANCELLOR  : — 

The  object  of  the  suit  is  to  deprive  the  husband  of  property 
which  he  acquires  in  his  marital  right.  A  court  of  equity  compels 
a  defendant  to  give  discovery  generally  in  aid  of  the  plaintiff's  case  ; 
but  whatever  the  merits  of  this  case  may  be,  there  are  certain  ques* 
tions  which  the  defendant  is  not  bound  to  answer.  Among  these  are 
questions  the  answers  to  which  would  involve  the  disclosure  of  privi- 
leged communications,  and  such  matters  as  may  subject  the  defend, 
ant  to  pains,  penalties,  and  forfeitures.  With  respect  to  these  ques- 
tions it  is  perfectly  immaterial  whether  the  objectioa  be  taken  by 
demurrer  or  answer:  the  defendant  is  equally  protected.  The 
thirty-eighth  Order  of  August,  1841,  therefore,  has  no  application. 
That  Order  was  not  necessary  in  such  a  case  :  it  was  intended  to 
provide  for  cases  in  which  the  defendant  could  not  previously  pro- 
tect himself  by  answer.  I  think  this  case  is  not  of  that  class  in 
which  the  fact,  the  subject  of  inquiry,  has  been  attended  with  a  mere 
determination  of  interest  by  force  of  an  original  limitation,  but  that 
the  present  case  is  within  the  rule  applicable  to  penalties  and  forfeit- 
ures, and  that  the  Defendant  cannot  therefore  be  compelled  to  an- 
swer any  of  the  interrogatories  which  are  the  subject  of  ttiese  ex- 
ceptions. 

It  has  been  argued,  however,  that  a  different  prindple  ap- 
plies where  the  bill  is  for  relief  as  well  as  discovery, 
•and  the  effect  of  the  discovery  is  to  be  worked  out  in  [  *570  ] 
equity.  This  distinction  is  not  to  be  found  in  any  of  the 
cases,  and  it  appears  to  me  to  be  unfounded  in  principle.  I  think 
I  should  be  introducing  an  unmeaning  refinement,  if  I  decided  that 
the  same  principle  did  not  govern  the  case,  whether  the  relief  was 
at  law  or  in  equity. 

EzceptioDB  overruled. 


Vol.  n.  68 
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MORLEY  V.   ReNNOLDSON. 
MOBLEY  V.   LiKESON. 

4tb,  19th,  and  20th  Aprili  &  6tb  May. 

The  testator  bequeathed  the  residue  of  his  personal  estate  to  his  danghter  upon  tmat 
for  her  maintenance  and  support,  until  she  attained  twenty-one,  or  married  with 
the  consent  of  his  trustees  under  that  age,  and  upon  her  attaining  such  age  or  her 
marriage,  for  her  separate  use  with  remainder  to  her  children ;  and  in  case  of  her 
death  without  issue,  he  bequeathed  the  same  to  certain  legatees  in  remainder.  The 
testator  aft  ci\\-ards  declared  by  a  codicil,  that,  in  consequence  of  a  nervous  debili- 
ty, h  is  daughter  was  unfit  for  the  control  of  herself,  and  his  will  was  that  she 
should  not  marry,  and  in  case  of  her  marriage  or  death,  he  gave  the  property  he 
had  bequeathed  to  her  over  to  the  same  legatees  in  remainder. 

Held^  that  the  limitation  over  by  the  codicil,  being  in  general  lestraint  of  marriage, 

was  void  as  to  the  life-interest  of  the  danghter. 
That  the  Court  would  not  inquire  into  the  fact  of  whether  the  testator  was  mistaken 
or  not,  with  reference  to  his  daughter's  health  or  capacity. 

Whether  an  interest  in  remainder  bequeathed  to  the  children  of  the  daughter  by  the 
will  was  revoked  by  the  codicil ;  quetre. 

The  legatees  of  two-sixths  of  the  residuary  fund,  expressed  by  the  codidi  to  take  in 
remainder  in  case  of  the  marriage  or  death  of  ihc  daughter,  being  ont  of  the  juris- 
diction, the  court  made  the  declaration  of  right  with  respect  to  the  other  four  sixth 
parts  only. 

W.  Rennoldson,  by  his  will  dated  the  4th  of  November,  1884, 
gave  and  bequeathed  all  his  household  goods  and  furniture,  plate, 
glass,  china,  books,  prints,  and  pictures,  unto  and  to  be  equally  di- 
vided between  his  wife  Emma  and  his  daughter  Margaret ;  and  he 
also  gave  to  his  said  wife  and  Daughter  Margaret^  the  sum  of  150Z. 
each  for  mourning,  to  be  paid  to  them  within  two  calendar  months 
next  after  his  decease  ;  the  said  legacy  to  his  daughter  to  be  paid 
and  applied  to  her  use  by  his  executors,  if  she  had  not  then  attained 
twenty-one.      And  he  gave  his  leasehold  house  in    Tumer^treet 

unto  his  wife,  and  directed  that  she  should  provide  a 
[  *671  ]     ^suitable  apartment  therein  for  the  residence  of  his  sidd 

daughter  Margaret^  so  long  as  she  should  remain  single 
and  unmarried,  and  desired  to  live  with  his  wife,  to  whose  care  he 
strongly  recommended  her.  And  he  gave  and  bequeathed  the 
residue  of  his  personal  estate  to  trustees  therein  named,  upon  trust 
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to  pay  and  apply  certain  sums  for  the  benefit  of  his  said  wife  and 
his  daughter  Umma,  and  the  issue  of  his  daughter  JEmma^  and  upon 
further  trust  to  pay  and  apply  all,  or  a  competent  part  (in  the 
discretion  of  his  trustees)  of,  the  residue  of  the  annual  proceeds  of 
the  trust  monies,  in  the  maintenance  and  support  of  his  daughter 
Margaret y  until  she  should  attain  twenty-one,  or  be  married  under 
that  age  with  the  consent  of  the  said  trustees,  or  the  greater  number 
of  them  in  such  manner  as  the  trustees  should  think  fit ;  and  the 
remainder  of  such  annual  proceeds,  from  time  to  time,  to  be  added 
to  the  principal;  and  immediately  after  his  daughter  Margertt 
should  attain  the  age  of  twenty-oue,  or  be  married  under  that  age 
with  such  consent  as  aforesaid,  then  upon  trust  to  pay  the  interest 
and  dividends  of  the  said  residue  of  the  trust  monies  unto  his 
daughter  Margaret^  for  her  sole  use  and  benefit,  without  power  of 
anticipation ;  and  after  her  decease,  he  directed  that  the  residue  of 
the  said  trust  monies  should  be  in  trust  for  all  and  every  her  child 
and  children,  as  therein  mentioned.  And  in  case  his  said  daughter 
should  die  without  leaving  any  such  child  or  children,  he  directed 
that  his  said  trustees  should  stand  possessed  of  the  said  trust  monies, 
or  so  much  thereof  as  remained  undisposed  of,  upon  trust  to  pay 
and  transfer  three  fourth  parts  thereof  unto  his  daughter  Emmay 
and  his  nephews  William  Mennoldson  and  John  DaUoUj  equally, 
and  the  other  fourth  part  thereof  unto  his  niece  Mary  Harvey,  for 
her  separate  use. 

By  a  codicil,  dated  the  15th  of  February,  1886,  the 
^testator  revoked  the  last-mentioned  ultimate  bequest  of  [  *572  ] 
the  residue  of  his  personal  estate  in  fourths,  in  case  of 
the  death  of  his  daughter  Margaret  without  issue,  and  bequeathed 
one  moiety  of  the  same  to  his  daughter  Emma^  and  the  other  moiety 
to  his  said  nephews  and  niece :  and  he  appointed  the  Defendant  iJ. 
JAnkson  executor  and  trustee,  instead  of  one  of  the  first-named  exe. 
cutors,  who  was  dead. 

The  testator  made  a  second  codicil,  dated  the  80th  of  October, 
1886,  upon  which  the  question  in  the  cause  arose :  this  codicil  was 
as  follows : — ^^  In  consequence  of  the  continued  nervous  debility 
under  which  my  daughter  Margaret  ia  labouring,  (originally  oocar 
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Bioned  bj  a  fright  at  the  age  of  five  years) ,  and  considering  that  it 
totally  unfits  her  for  the  control  of  herself,  I  deem  it  advisable,  for 
better  protection  and  of  the  several  legacies  and  bequests  to  her  by 
my  said  will,  to  direct  that  my  trustees  and  executors  shall  apply 
all  monies  bequeathed  to  my  said  daughter  for  her  use  and  benefit, 
in  such  manner  as  they  shall  think  fit,  and  the  most  for  her  comfort 
and  welfare,  and  my  will  and  mind  is  that  for  the  reason  aforesaid 
my  said  daughter  Margartt  shall  not  at  any  time  contract  matri- 
mony ;  and  in  case  of  the  marriage  or  death  of  my  said  daughter 
Margaret^  then  I  direct  that  the  trustees  and  executors  for  the  time 
being  shall  stand  possessed  of  all  the  residuary  stocks,  funds,  and 
securities,  which  I  have  bequeathed  to  her,  as  mentioned  in  my  said 
will,  and  pay  and  transfer  one  half  part  thereof  unto  my  daughter 
JEmmay  and  the  other  half  part  thereof  unto  and  equally  between 
my  nephews  WiUiam  Mennoldsan  and  John  Dalton^  and  my  niece 
Mary  Saroty.^^ 

The  testator  died  in  February,  1837,  leaving  all  the 

[  *573  ]     said  legatees  surviving.     The  executors,  Morley^  ^8adr 

grovt^  Graham,  and  Linkson^  proved  the  will.     After 

providing  for  the  legacies,  was  a  residue  of  about  J&6000.  Three 

per  Gent.  Stock. 

On  the  9th  of  January,  1842,  the  testator's  daughter  Margaret 
intermarried  with  i2.  Linksonj  one  of  the  executors.  The  bill  was 
filed  by  the  other  three  executors  to  obtain  the  declaration  of  the 
Courts  on  the  rights  of  the  parties,  as  they  might  be  affected  by  the 
marriage  of  Margaret^  and  that  the  trusts  might  be  performed  un« 
der  the  direction  of  the  Court.  The  Defendants  were  the  testator's 
widow,  his  daughter  Emma,  an  infant,  i2.  Link9on  and  Margaret, 
his  wife,  William  Rmnoldson,  John  DaUon,  and  Mary  Sarvey  and 
her  husband. 

The  Defendant  William  Rennoldeon  submitted,  that  the  testator's 
residuary  estate,  on  the  marriage  of  his  daughter,  became  payable 
to  the  other  persons  named  in  the  second  codicil :  or  if  Margaret 
had  not  attained  twenty-one  when  she  married,  and  had  married 
without  the  said  consent,  then  that  only  a  part  of  the  interest  of  the 
residue  ought  to  be  applied  for  her  benefit  during  her  life  or  her  mi' 
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noritj,  or  at  all  events  that  he  was  entitled  to  one-third  of  a  moiety 
of  the  restdue,  in  the  event  of  the  death  of  Margaret  withoat  child- 
ren. The  testator^s  widow,  and  his  daughter  Hmma,  an  infant,  sub- 
mitted their  rights  to  the  Court.  John  Dalton  and  Mary  Harvey 
and  her  husband  were  out  of  the  jurisdiction,  and  did  not  appear  in 
the  cause. 

The  Defendants  R,  Linkion  and  Margaret,  his  wife,  submitted 
that  the  second  codicil  did  not  operate  as  an  alteration  of  the  bene- 
fits given  to  Margarit  and  her  children  bj  the  will ;  and  the  codicil 
was  made  when  the  testator  was  at  a  very  advanced  age, 
and  suffering  from  acute  disease,  and  under  a  ^mistaken     [  *574  ] 
notion  of  the  state  of  his  daughter's  health ;  and  that 
neither  then  nor  previously  was  she  under  any  nervous  debility  un- 
fiting  her  for  the  control  of  herself.     They  admitted  that  her  health 
had  been  for  a  short  time  impaired  by  a  fright  when  about  five  years 
old,  but  said  that  she  very  soon  recovered  from  the  effects  of  it. 

Jane  lAnkson,  a  child  of  M.  I4nk$on  and  Margaret,  his  wife, 
bom  after  the  commencement  of  the  suit,  was  made  a  party  by  sup- 
plemental bill. 

At  the  hearing — 

Mr.  Teed  and  Mr.  Rogere,  for  the  Plaintifb. 

Mr.  Romilly,  for  the  Defendants  Linkion  and  wife,  and  their  child. 

The  testator  has  by  the  codicil  attempted  to  impose  an  absolute 
restriction  on  the  liberty  of  marriage,  and  to  fortify  it  by  a  penalty. 
This  the  law  does  not  permit :  Low  v.  Peers  (a).  Hartley  v.  Bice 
(6).  It  is  not  necessary  to  contend  that  a  party  may  not  in  some 
cases  create  a  valid  limitation  of  property  until  marriage,  or  that  he 
may  not  alter  his  bounty  upon  that  event ;  but  in  all  cases  it  is  al- 
ways a  question  of  intention,  whether  the  testator  truly  intends,  on 
such  an  event,  the  benefit  of  the  object  in  whose  favour  the  legacy 
is  limited  over,  or  bon&  fide  intends  the  simple  performance  of  the 
condition,  or  whether  his  real  object  be  to  compel  tiie  celibacy  of  the 

(a)  4  Bam  8SS5 ;  S,  C,  C  J.  Wlhnof  ■  Caw*,  864.  (6)  10  Bast,  S2. 
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legatee.  In  the  former  case  the  limitation  may  be  good,  in  the  lat- 
ter it  is  invalid.  Thus,  '^when  on  any  condition,  however 
[  *515  ]  restrictive  of  marriage,  the  legacy  is  given  over  to  •pious 
usesy  the  intention  of  the  party  shall  be  deemed  to  regard 
those  uses,  and  not  to  have  aimed  at  the  objeotional  purpose  of  re- 
straining marriage  (a).'*  So,  again,  the  testator  may  make  the  con- 
sent of  another  person  to  the  marriage  a  lawful  condition;  but  if  he  re. 
quires  the  consent  of  a  person  whose  interest  it  is  to  refuse,  or  who 
would  unreasonably  refuse,  the  condition  is  v<nd  (6).  The  validity 
of  every  limitation  until  marriage  depends  upon  the  intention  ;  and, 
if  found  to  be  in  general  restraint  of  marriage,  there  is  no  case  in 
which  the  limitation  in  that  respect  has  been  upheld,  except  where 
the  legatee  was  the  testator's  own  widow :  Rishton  v.  Cobb  (c), 
Keily  v.  Monck  (d).  Long  v.  Dennis  (e).  In  this  case  there  is  no 
room  for  argument,  that  any  other  purpose  than  restraint  of  marriage 
is  intended  :  that  is  the  express  object  and  condition  of  the  revoca- 
tion. If  it  be  argued  that  the  restraint  is  to  be  supported  as  reason, 
able  for  the  cause  assigned, — the  incapacity  of  the  party, — as  it 
would  be  held  to  bo  during  infancy,  the  answer  is  that  the  incapac- 
ity is  negatived  by  the  fact,  which  is  assumed  on  all  sides,  that  the 
legatee  has  actually  married.  If  she  were  under  a  mental  incapac- 
ity, the  marriage  would  be  null,  and  the  condition  unbroken »  The 
Defendant  Margaret  and  her  husband,  however,  deny  the  e^dstence 
of  any  weakness  of  mind  such  as  the  testator  intimates.  If  the  opin- 
ion which  the  testator  has  expressed  in  his  codicil  be  conclusive,  it 
will  be  sufficient  in  all  cases  to  express  that  opinion,  and  the  princi- 
ble  against  restraints  on  marriage  becomes  a  nullity.  If  the  lan- 
guage of  the  codicil  be  not  conclusive  on  this  question  of  fact  and  the 
question  be  itself  material,  assuming  the  capacity  in  the 
[  •STB  ]  legatee  to  •contract  marriage,  then  the  Defendants  are 
entitled  to  have  the  fact  of  the  soundness  and  competency 
of  mind  of  the  legatee  inquired  into,  and  determined  by  the  Court, 
before  the  validity  of  the  limitation  over  be  determined. 

(o)  Per  Lord  Thurlow,  {Scott  y,  Tyler),  2  Dick,  722. 

(6)  Id.  p.  720;  S.  O,  [ScoU  t.  Tyler),  Bro.  C.  C.  488. 

(c)  9  Sim.  616.  (d)  S  Bidg.  P.  C.  20S.  («)  4  Burr.  SOftS. 
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Mr.  Anderdon  and  Mr.  Cripps^  for  the  Defondauts  Emma  Ren- 
nold9on  and  Emma  Sennoldsan^  the  younger. 

In  the  cases  in  vhich  the  condition  has  been  held  to  have  been 
void,  as  in  restraint  of  marriage,  there  has  been  no  gift  over,  and 
the  condition  was  regarded  as  only  in  terrorem.  The  knowledge 
which  the  testator  must  have  possessed  of  the  state  of  his  daughter's 
mind  would  qualify  him  to  judge  of  her  competency  for  self-control ; 
and  the  reasonableness  of  the  restraint  has  been  always  treated  as 
the  test  of  its  propriety.  The  case,  therefore,  falls  within  the 
principles  adverted  to  by  Lord  Thurlow  in  Scott  v.  Tayler^  as  sup- 
porting conditions,  although,  in  efiect,  in  restraint  of  marriage. 
There  is  no  case  in  which  so  proper  a  restriction,  as  this  must  be 
allowed  to  be,  has  ever  been  considered  invalid.  The  testator  has 
given  his  daughter  Emma  a  legacy,  for  a  reason  which  he  had 
assigned:  the  Court  will  not  question  the  truth  of  the  fact,  for  the 
purpose  of  depriving  this  Defendant  of  her  legacy.  Even  if  he 
were  mistaken,  the  Court  will  not  alter  his  will,  for  the  purpose  of 
rectifying  the  assumed  mistake:  Smith  y,  Maitland(a)y  Kennell 
V.  Abbott  (6),  Campbell  v.  French  (<?).  The  utmost  that  Margaret 
can  cl{um,  supposing  the  condition  to  be  construed  as  unlawful  with 
respect  to  the  restraint  upon  her,  is  the  life-interest.  There  is  no 
anthority  for  the  proposition  that  a  party  may  not  make  the  marriage 
of  A.  an  event  upon  which  property  shall  pass  from  B. 
to  C. :  that  is  no  restraint  on  the  •marriage  of  A.  The  [  •577  ] 
gift  in  remainder  to  the  children  of  Margaret  is  therefore 
well  revoked,  and  passes  by  the  codicil  to  the  legatees  over  in  the 
case  of  her  marriage. 

Mr.  Toiler^  for  the  Defendant  William  JRennoldsoUy  in  support  of 
the  like  argument,  cited,  also,  Clarke  v.  Parker  (d)  and  Malcolm 
V.  G*  Callaghan  (e).  The  limitation  over  takes  effect  upon  breach 
of  the  condition.  There  is  no  principle  upon  which  the  Court  can 
say  that  the  parties  claiming  under  the  last  limitation  are  to  bo  ex. 
eluded,  merely  for  the  benefit  of  those  taking  under  the  first, — one 
party  being  as  much  an  object  of  the  testator's  bounty  as  the  other. 

(a)  1  Ves.  jun.  362«  (6)  4  Yes.  802.  (e)  S  Vet.  821. 

id)  19  Vet.  18,  28.  (0)  2  Madd.  849. 
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Mr  BomiUy^  in  reply,  as  to  the  alleged  revocation  of  the  gift  to 
the  children  of  Margaret^  said  that  the  expression  in  the  codicili 
importing  the  testator's  intention  that  the  legatee  should  forfeit  her 
legacy  on  marriage,  would  not  be  construed  to  imply  more  than  her 
own  interest  in  it :  the  reason  of  the  provision  obviously  went  no 
farther ;  and  the  same  provision,  in  the  case  of  her  death,  would 
be  made  intelligible  and  consistent  with  the  will  by  reading  it  as 
death  without  issue.  The  testator  would  therefore  be  deemed  to 
say,  that,  if  his  daughter  married,  she  should  lose  her  lifb-interest ; 
if  she  died  without  issue,  the  capital  should  go  over.  The  will  and 
codicil  must  be  taken  together,  and  regard  had  to  the  principle,  that 
a  revocation,  to  be  operative,  must  be  as  distinctly  shewn  as  the 
original  gift.     Doe  d  Hearle  v.  Hicks  (a). 

The  following  cases  were  also  mentioned  in  the  argu* 
[  •STS  ]  ment : — ^Stackpole  v.  Beaumont  (6)  ;  MarpUs  v.  Bain- 
bridge  (<?)  ;  Bird  v.  Hunsdon  (rf)  ;  BlackweU  v.  Butt 
(c)  ;  Harvey  v.  Aston  (/ )  ;  Gordon  v.  Q-ordon  (^)  ;  Powys  y. 
Mansfield  (Ji)  ;  Doe  v.  Evans  (%) ;  and  the  following  text-books  — 
1  Story^s  Equity  Jurisprudencey  p.  229,  s.  225 ;  1  Jarman  on 
Wills,  c.  27,  s.  8,  p.  836  ;  1  Fonbl.  Tr.  Eq.  269,  n. 


Vicb-Ohanchllor  : — 

The  bill  is  filed  by  some  of  the  executors,  who  are  trustees,  agiunst 
the  other  trustee,  who  has  married  the  testator's  daughter  Margarety 
and  against  the  other  parties  beneficially  interested,  or  cluming  to 
be  interested,  in  the  estate.  The  Plaintiffs  suggest,  that,  in  conse- 
quence of  MargareCs  marriage,  a  question  has  arisen,  whether  she 
is  entitled  to  the  income  of  the  fund  for  her  life,  or  whether  her  life- 
interest  has  not  become  forfeited,  and  vested  in  the  ultimate  lega- 
tees.   The  Defendants,  Mr.  Linkson  and  his  wife,  state  by  their 

(a)  8  Bing.  475,  (b)  3  Ves.  88.  '     (c)  1  Madd,  690. 

(<f)  2  Swans.  342.  (c)  1  Kee.  176. 

(/)  1  Atk.  861 ;  S.  a,  West,  Rep.  temp.  Lord  HardwidLe,  p.  860.    See 
there  cited. 
(g)  1  Mer.  14 1 .:  (A)  3  My.  &  Cr.  369.  (t)  10  Ad.  &  EL  228. 
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answer,  that,  although  the  latter  had  suffered  some  time  from  ner- 
T0U8  debility,  yet  that  her  health  was  perfectly  restored,  and  they 
insist  that  th&  codicil  is  to  be  considered  as  merely  in  terrorem  and 
of  no  effect.  The  whole  question  in  the  case  arises  between  Co-de- 
fendants, and  no  other  facts  appearing,  I  simply  have  to  determine 
upon  the  face  of  the  will  as  it  stands,  what  decree  I  ought  to  make. 

The  rale  of  the  civil  law  was  referred  to  in  the  argu* 
ment,  as  it  has  usually  been  on  questions  of  this  *na-  [  *579  ] 
ture^  but  that  law — founded,  as  Lord  Loughborough 
observes  (a),  on  social  maxims  and  public  polity,  so  essentially 
different  from  our  own,  as  to  render  it  difficult  to  conceive  how  it 
could  have  been  adopted  by  our  Courts  on  this  subject — ^has  not 
been  followed  with  regard  to  conditions  operating  in  restraint  of 
marriage.  The  extent  to  which  the  civil  law  has  been  gradually 
departed  from  is  to  be  collected  foom  Lord  Thurlow's  judgment  in 
Scott  V.  Tcyhr  (6).  In  the  English  law  a  distinction  has  been 
taken  between  the  cases  in  which  the  restraint  operates  as  a  condi- 
tion precedent,  and  those  in  which  it  is  expressed  to  take  effect  as  a 
condition  subsequent.  A  distinction  has  also  been  made  as  to  whe- 
ther it  is  a  particular  restraint,  (a  partial  and  reasonable  restraint), 
or  whether  it  is  a  general  restraint ;  and  the  decision  is  generally 
made  to  depend  upon  the  question,  whether  there  is  a  gift  over,  or 
BO  gift  over.  In  Sfackpole  v.  Beaumont  (c),  Lord  Loughborough 
appears  to  have  said,  that,  such  was  the  state  of  the  authorities,  a 
judge  could  not  be  considered  to  act  too  boldly  whichever  side  of  the 
proposition  he  should  adopt  (d).  There  are  some  points,  however, 
which  seem  clearly  settled,  according  to  the  law  as  administered  in 
courts  of  justice  in  this  country ;  one  is,  that,  if  the  restraint  is  a 
general  restraint,  and  the  condition  is  subsequent,  then  the  condition 
is  altogether  void,  and  the  party  retains  the  interest  given  to  him, 
discharged  of  the  condition ;  that  is,  supposing  a  gift  of  a  certain 
duration,  and  an  attempt  to  abridge  it  by  a  condition  in  restriunt  of 
marriage,  generally  the  condition  is,  prima  facie,  void,  and  the 
original  gift  remains.    Bat,  until  I  heard  the  argument  of  this  case, 

(a)  8  V6I.  96,  (6)  3  Dick.  172. 

(c)  3  Vci.  88.  (d)  Id.  as. 

Vol.  n.  64 
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I  bad  certainly  understood,  that,  \^ithout  doubt,  where 
[  •580  ]     property  was  limited  to  a  person  until  •she  married,  and 

when  she  was  married  then  over,  the  limitation  was  good. 
It  18  difficult  to  understand  how  this  could  be  otherwise,  for  in  such 
a  case  there  is  nothing  to  give  an  interest  beyond  the  marriage.  If 
you  suppose  the  case  of  a  gift  of  a  certain  interest,  and  that  interest 
sought  to  be  abridged  by  a  condition,  you  may  strike  out  the  condi- 
tion, and  leave  the  original  gift  in  operation ;  but  if  the  gift  is  untiT 
marriage,  and  no  longer,  there  is  nothing  to  carry  the  gift  beyond 
the  marriage.  With  reference  to  that  point,  and  also  in  order  that 
the  grounds  of  my  decision  might  clearly  appear  to  those  parties 
against  whom  it  might  be,  I  wished  to  look  into  the  authorities ;  and 
I  am  satisfied,  from  an  examination  of  the  authorities,  that  there  is 
no  reason  to  alter  my  opinion,  that  a  gift  until  marriage,  and  when 
the  party  marries  then  over,  is  a  valid  limitation.  In  the  case  of  a 
widow  there  is  no  question  of  the  validity  of  such  a  limitation.  It 
was  decided  in  Jordan  v.  Holkham  (a),  that,  where  an  estate  was 
given  during  widowhood,  the  estate  ivaa  determinable  by  the  second 
marriage ;  and  an  annuity  given  during  widowhood  is  also  good. 
Barton  v.  Barton  (6).  In  Scott  v.  Tayler  (c).  Lord  Thwrlowj 
speaking  of  the  change  which  the  dvll  law  bad  undergone  in  ita 
descent,  observes  that,  in  the  novels,  widowhood  was  excepted,  and 
an  injunction  to  keep  that  state  was  a  lawful  condition  (d).  Scott 
V.  Toyler  was  certainly  a  peculiar  case ;  but,  referring  to  the  canon 
law.  Lord  Thurlow,  citing  Godolphin,  says,  that  the  use  of  a  thing 
may  be  given  '^  during  celibacy,  for  the  purpose  of  intermediate 
maintenance,  and  will  not  be  interpreted  maliciously  to  a  charge 

of  restraining  marriage"  («) ;  affirming,  therefore,  the 
[  •SSI  3     •general  doctrine,  that  a  gift  until  marriage  would  be 

good.  In  the  case  of  Low  v.  Peers  (/  ),  Chief  Justice 
WUmot  goes  through  the  cases  upon  the  subject,  and  shews  that, 
according  to  his  apprehension  of  the  law^  a  gift  until  marriage  ia 
perfectly  good.  He  notices  the  case  of  college  fdllowships,  of 
customs  of  manors,  of  limitations  of  estates  during  oelibaoy,  and 

(a)  Amb.  209.  (6)  2  Tern.  SOS.  (c)  2  Dick.  712. 

{d)  Id.  721.  (<)  2  Dick.  722.  (/)  C.  J.  WUmot's  Cs^es^  a6j». 
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the  express  distinction  between  limitations  and  conditions ;  and  he 
remarks,  that  that  distinction  is  recognized  and  established,  and  that 
the  common  law  allows  it.  I  may  refer  to  the  cases,  and  amongst 
them  to  the  later  one  of  Bird  v.  JSunsdon  (a),  and  Marples  v. 
Bainhridge  (b)^  as  affirming  the  same  proposition.  In  those  cases 
all  the  reasons  the  Court  referred  to  were  superfluous,  if  a  limitation 
during  celibacy  is  not  good.  The  Court  might  have  taken  the  short 
course,  and  have  said  that  it  was  in  the  nature  of  a  restraint,  and 
therefore  could  not  be  supported.  I  wish  to  exclude  the  supposition, 
that  I  proceed,  in  any  respect,  upon  the  ground  taken  in  argument 
upon  this  f  oint. 

The  question  to  be  considered  is  that  upon  which,  in  fact,  I  re- 
served my  judgment, — whether,  according  to  the  true  intent  of  the 
second  codicil,  it  must  be  considered  as  confirming  the  gifts  made  by 
the  will,  and  then  seeking  to  determine  them  on  the  event  of  mar- 
riage,  or  whether  it  was  not  a  complete  substitution  of  new  bequestSy 
amounting,  in  substance,  to  a  limitation  during  celibacy,  without 
saying  the  case  is  clear,  the  conclusion  to  which  I  have  come  is,  that 
this  codicil  does,  in  point  of  fact,  recognise  and  confirm  tho  prior  be- 
quests by  the  will.  The  testator  does  not  intend  to  say,  ^^  I  substi- 
tute a  new  bequest,"*— but  he  says,  "  It  is  advisable  for 
her  better  ^protection,  as  to  the  several  legacies  and  be-  [  •682  ] 
quests  to  which  by  my  will  she  is  entitled,  to  direct  that 
my  trustees  shall  apply  the  money  in  a  certain  way."  He  then  pro- 
ceeds to  say  his  will  is,  that  she  shall  not,  for  the  reasons  he  has  men. 
tioned,  contract  matrimony ;  and  that,  in  case  of  her  marriage  or 
death,  the  residuary  stocks,  funds,  and  securities  which  he  has  be- 
queathed to  hb  daughter,  as  mentioned  in  his  will,  shall  go  over  to 
other  parties.  That  is  the  next  clause.  In  the  case  of  Malcolm  v. 
0'  Callaghan,  which  was  cited,  marriage  with  consent  was  a  condi- 
tion precedent,  by  the  will,  and  the  codicil  giving  the  legacy  to  the 
survivor  of  the  daughters  who  should  die  before  the  age  of  twenty- 
five,  or  marriage  with  consent,  was  held  to  keep  alive  the  condition. 

The  testator  in  this  case  has  so  expressed  himself,  as  to  import  an 

(a)  2  Swant.  MS.  ,  (6)  1  Midd.  690. 
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intention  to  create  a  general  restraint  upon  the  marriage  of  the  leg- 
atee, and  the  limitation  over,  with  that  object,  is  therefore,  prima 
fiicie,  void.  I  need  not  repeat  the  cases  on  this  point,  the  last  of 
which  (^Riihton  v.  Cobb  (a))  is  a  very  important  one,  although 
there  were  some  words  in  that  case  which  might  be  open  to  obsenra* 
tion. 

The  only  other  point  upon  the  face  of  this  case  is,  whether  cir- 
cumstances may  not  exist,  justifying  the  testator  in  prohibiting  hia 
daughter  altogether  from  contracting  marriage,  notwithstanding  the 
general  rule  I  have  mentioned.  Although,  upon  this  will  and  cod- 
icil taken  together,  the  testator  says  that  the  state  of  mind  of  lua 
daughter  totally  unfits  her  for  the  control  of  herself,  it  is  impossible 
to  read  the  will,  made  in  1834,  and  the  codicil,  made  in  1836,  in 
the  latter  of  which  the  testator  does  not  speak  of  any  new  fact  hav- 

ing  occurred,  but  of  continuous  debility,  produced  by  an 
[  *583  ]     antecedent  *cause,  without  seeing  that  on  the  face  of  the 

will  he  admits  a  capacity  in  his  daughter  to  contract  mar* 
riage.  He  supposes  it  in  1834, — he  supposes  the  same  state  to  con- 
tinue at  the  time  of  making  the  codicil ;  and  on  that  supposidon  it 
is  that  he  thinks  it  necessary  to  interpose,  and  provide  by  his  will 
that  she  shall  not  contrtct  marriage.  Upon  the  face  of  these  instru- 
ments there  is  a  recognition,  therefore,  by  the  testator,  of  a  capac* 
ity  on  the  part  of  his  daughter  to  contract  marriage;  and,  there- 
fore, taking  the  case  as  unencumbered  with  any  other  facts,  it 
seems  to  me,  that  I  cannot  do  otherwise  than  hold  that  this  is  a  con- 
ditional gift  in  general  restraint  of  marriage,  by  which  the  testator 
seeks  to  cut  down  an  interest  which  he  had  given  by  the  will,  and 
therefore  that  I  must  hold  this  to  be  a  void  condition.  Attending, 
however,  to  the  qualification  which  I  must  annex  to  the  decree  in 
respect  of  the  interests  of  the  absent  parties, — to  the  fact,  that 
this  is  a  case  between  conlefendants, — and  to  the  suggestion,  that  if 
the  truth  of  the  case  was  before  the  Court,  it  might  receive  a  diffe^ 
ent  consideration,  all  I  at  present  decide  is,  that,  simply  reading 
the  will,  in  a  case  in  which  there  has  been  no  opportunity  for  oon- 

(a)  9  Sim.  616. 
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test  between  the  co-defendanta  with  respect  to  extraneous  circam. 
stances,  I  am  of  opiDion  that  the  condition  is  invalid* 

There  were  other  parts  of  the  case  argued,  which  I  do  not  think 
it  necessary  to  decide,  and  which  I  notice  only  to  exclude  them,  aa 
I  would  most  emphatically  do,  from  being  considered  to  form  any 
part  of  the  grounds  of  my  judgment.  It  was  said  that  this  was  a 
case  of  mistake  on  the  part  of  the  testator.  I  cannot  advise  the 
parlies — on  the  contrary,  I  think  it  would  be  idle  for  them  to  at. 
tempt  to  found  any  case  upon  such  a  supposition  as  that 
of  there  being  any  mistake  in  the  testator's  *mind  with  [  ^584  ] 
respect  to  the  competency  or  incompetency  of  his  daugh- 
ter for  marriage.  I  could  not  hold  the  codicil  void  on  the  ground 
of  such  mistake,  supposing  it  to  be  proved.  Although  I  admit  that 
mistake  may  be  a  ground  for  equitable  relief,  this  is  a  case,  in 
which  a  party  having  the  object  of  his  bounty  before  his  eyes,  thinks 
proper  to  form  his  own  opinion  on  her  fitness  for  a  certun  state  of 
life,  and,  forming  that  opinion,  he  declares  that  she  ought  not  to 
marry  ;  and  if  she  docs,  he  directs  that  the  bounty  which  he  intend- 
ed for  her  should  go  to  others.  If  he  could  by  law  impose  such  a 
restraint,  I  cannot  inquire  into  the  soundness  c£  the  judgment  which 
led  him  to  do  so. 

I  was  asked  to  decide  also  the  case  as  to  the  children.  In  the 
decree  I  intend  to  ^make,  the  case  of  the  children  will  incidental- 
ly be  noticed.  I  give  the  income  to  ilfor^are^,  with  liberty  to  all 
parties  to  apply.  The  case  of  the  children  of  Margaret  may  stand 
upon  a  different  footing  from  that  of  Margaret  herself.  Suppose 
the  testator  had  said,  *^  I  have  given  my  daughter  a  life-interest, 
and  I  have  given  A.  B.,  a  stranger,  the  remainder :  but  now  I  do 
not  choose  that  my  daughter  shall  marry,  and  if  she  do  marry,  I  re- 
voke the  bequest  to  A.  B.'*  Is  it  quite  clear  that  the  revocation 
would  not  be  effectual  as  to  A.  B.,  although,  as  to  the  daughter,  the 
attempt  to  revoke  the  legacy,  on  her  marriage  generally  would  be 
void  7  Here  the  testator  says  his  daughter  ought  not  to  marry, 
and  she  shall  not  marry ;  and  he  has  given  the  property,  afler  her 
marriage  or  death,  to  other  parties.  I  will  not  decide,  in  this  stage 
of  the  case,  in  what  way,  if  at  all,  the  interests  of  the  children  of 
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Margaret  may  be  affected  by  the  condition,  which  is  inoperative  as 

regards  the  interests  of  Margaret  herself. 
[  *58&  ]         *As  to  the  form  of  the  decree, — This  bill  being  filed 

by  trustees,  I  most  treat  the  Co-defendants  as  making 
claims  adverse  to  each  other,  and  avoid  anything  which  might  en< 
danger  the  interests  of  the  absent  parties.  Emma  Rennoldson^  who 
would  take  half  of  the  residue  given  over  by  the  codicil,  and  Wil- 
liam Rennoldson^  who  would  take  one-sixth,  are  before  the  Court; 
and  therefore  the  decree  which  I  propose  to  make  will  properly  bind 
the  four  sixth  parts  of  the  residue  that  would  pass  to  them.  The 
parties  who  would  be  entitled  to  the  other  two-sixth,  namely,  John 
Dalton  and  Mary  Harvey ^  are  out  of  the  jurisdiction.  The  decree 
must  be  guarded  with  reference  to  this  portion  of  the  residue.  The 
case  o£  Stevenson  v.  Anderson  (a),  before  Lord  £ldon,  may  seem* 
to  throw  a  doubt  upon  the  necessity  for  this  caution:  that  was  a 
case  of  interpleader  ;  and  only  one  of  the  suggested  claimants  of  the 
property  was  before  the  Court,  the  others  being  out  of  the  jurisdic- 
tion :  the  Court  granted  an  injunction,  (which  I  should  have  no  dif- 
ficulty in  doing  in  this  case,  if  any  injunction  were  needed)  (i)  ; 
and  Lord  JEldon  said,  that,  the  Court  having  proof  that  the  plaintiff 
in  interpleader  had  done  all  he  could  to  bring  the  parties  before  the 
Court,  and  had  not  succeeded,  the  consequence  would  be,  that  the 
only  person  within  the  jurisdiction  must  have  that  which  was  repre- 
sented as  the  subject  of  competition,  and  the  Court  would  indemni- 
fy the  interpleading  party  against  those  who  were  out  of  the  juris- 
diction. Many  reasons  apply  to  that  case  which  do  not  apply  here. 
Where  the  remedy  of  the  claimant  is  against  the  bailee  personally, 
the  Court  places  that  claimant  in  no  worse  situation  by  making  its 

declaration  upon  the  case  which  the  bailee  presents  to 
[  •SSS  ]     the  Court  (c).     •The  case  is  different  where  the  Court 

is  disposing  of  a  fund  under  its  control.  In  such  a  case 
I  cannot  allow  the  money  to  be  received  by  the  parties  before  the 
Court,  saving  the  rights  of  those  who  are  absent ;  for  the  decree  to 

(a)  2  V.  &  B,  407.  (6)  See  Chambers  y.  Bickndlt  ute,  p.  540. 

(e)  See  aote,  toL  I,  p.  296. 
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that  effect  would  prejudice  their  rights  if  it  were  erroneous.  It 
would  deprive  them  of  the  security  of  the  fund  itself.  The  utmost 
which  I  think  I  can  do,  is,  to  secure  the  fund  in  which  the  absent 
parties  are  interested.  There  are  several  provisions  in  this  will 
which  may  yet  remain  in  operation,  upon  which  I  am  not  now  called 
to  give  any  opinion.  The  funds  will  be  brought  into  Court,  and 
the  dividends,  to  which  Margaret  is  doclared  to  be  entitled,  will  be 
directed  to  be  paid  to  her. 


Declabe,  that,  as  againat  £mm9  -^^^^no/^/aow,  ihe  younger,  and  William  Rennold- 
$on,  such  interest  as  tho  Defendant  Margaret  Linkson,  late  Rennoldson^  look  under 
the  wiU  of  WiUiam  Bennoldton,  the  testator,  in  tho  pleadings,  &c.,  did  not  determine 
by  force  of  her  marriage  with  tho  Defendant  Hobert  Linkson^  in  the  pleadings  men- 
tioncd  ;  but  this  declaration  is  to  be  wholly  wiihoat  prejudice  to  the  rights  (if  any,) 
of  the  Defendants  John  Dalian  and  i/ary  Harvey,  who  are  out  of  tho  jurisdiction  of 
this  Court,  and  without  prejudico  to  any  right  of  the  Defendants  Emma  Rennoldton, 
the  younger,  and  William  Rennoldson,  to  file  a  bill  to  establish  their  rights  (if  any) 
in  the  residue  not  inconsistent  with  the  aboYO  declaration,  and  refer  it  to  the  Master 
of  this  Court,  in  rotation,  to  inquire  and  state  to  the  Court  what  children  there  have 
been  of  the  marriage  of  the  said  Defendants  Robert  Linkson  and^Margartt,  his  wife 
and  whether  any  of  them  arc  since  dead  ,*  and  if  the  said  Master  shall  find  that  all 
the  surviving  children  of  the  said  marriage  are  before  the  Conrt,  parties  to  these  suits, 
then  let  it  be  referred  to  the  said  Master  to  tako  an  account  of  the  personal  estate 
not  specifically  bequeathed  of  the  testator,  &c«  Plaintiff,  and  Defendant  R,  Linkson, 
to  transfer  and  pay  {the  several  parts  of  the  trust  funds)  into  Conrt,  in  trust  in  these 
causes.  [Directions  with  respect  to  the  payments  to  be  made  to  the  Defendants 
Emma  Rennoldson  and  Emma  Rennoldson^  the  younger]  And  let  four-sixths  of  the 
dividends  that  have  accrued  duo  on  tho  said  [describing  the  residuary  trust  funds] 
previously  to  the  transfer  thereof  as  aforesaid,  and  which  may  be  paid  into 
Conrt  ^pursuant  to  this  order,  and  of  the  dividends  hereafter  to  accrue  [  *587  ] 
due  thereon,  when  so  transferred,  ie  paid  to  the  Defendant  Margaret  Link' 
son,  for  her  separate  use,  and  on  her  sole  receipt,  until  the  further  order  of  this  Court, 
but  without  prejudice  to  the  payment  of  the  costa  of  this  suit.  Liberty  generally  to 
apply. 


1 
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Griffiths  v.  Gbiffiths. 

1848:  and,  4th,  and  20th  April. 

Where  a  partj  has  employed,  as  hU  aoUciton  in  a  canae  a  firm  of  two  aoliciton  in 
partncnihip,  the  retirement  from  the  baiineM  of  one  of  Buch  partners,  under  an 
arrangement  with  the  other,  operates  as  a  discharge  of  the  client  by  the  solicitors, 
and  the  client  ia  thereupon  entitled  to  require  that  the  papers  in  the  cause  necessa- 
ry for  its  prosecution  shall  be  delivered  np  to  bis  new  solidtort  upon  the  usual 
undertaking  for  saving  the.  lien  of  the  discharged  solicitors. 

The  petition  of  the  Plain  tiff,  EUzabeOi  Jane  Griffiths^  an  infant, 
by  W.  Fallowfieldy  her  next  friend,  stated,  amon^;  other  things,  that, 
it  having,  in  1840,  been  determined  bj  Qeorgt  Gordon  and  Sa»an^ 
his  vife,  two  of  the  Defendants  in  the  cause,  (^Susan  being  the  moth- 
er and  testamentary  guardian  of  the  petitioner),  that  the  petitioner 
should  be  made  a  ward  of  Court,  and  a  suit  instituted  on  her  behalf, 
the  said  George  Gordon  applied  to  W.  FalloxojUld^  and  requested 
him  to  act  as  such  next  friend,  which  he  consented  to  do,  and  accord- 
ingly signed  a  written  authority,  prepared  by  Messrs.  Gregory  ^ 
Cookj  the  solicitors  of  the  said  George  Gordon,  authorizing  them 
(Messrs.  Gregory  ^  Coolc)  to  use  his  ( W.  FaUowfieWi)  name  as 
the  next  friend  of  the  petitioner  in  the  cause :  that  this  suit  was 
thereupon  commenced  and  various  proceedings  had,  as  thereby 
stated.  That  Messrs  Gregory  ^  Cook  had  recently  dissolved 
partnership,  and  on  the  occasion  of  such  dissolution  some  ar- 
rangement had  been  made  between  them,  whereby  this  suit, 
and  the  further  prosecution  thereof  on  behalf  of  the  petitioner, 
had  been  attempted  to  be  assigned  or  given  over  to  Mr.  Cook 
alone,  and  that  Mr.  Gregory  had  since  ceased  to  conduct  the 
same  or  interfere  therewith.  That,  on  the  16th  of  March,  1843, 
W,  Fallotofield  moved  this  Court  that  he  might  be  at  liberty  to 

change  his  solicitor  in  this  cause,  by  appointing  Mr. 
[  *588  ]     George  Hume  as  such  ^solicitor,  in  the  place  and  stead 

of  Messrs.  Gregory  ^  Cook,  and  which  was  ordered  ac- 
cordingly :  that  under  and  by  virtue  of  such  order,  and  which  had 
been  duly  served  m  pursuance  of  the  general  order  of  this  Court  in 
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that  behalf  (a),  Mr.  George  Eumehsd  been  duly  substituted  for 
the  Slid  Messrs.  Gregory  ^  Cook  as  the  solicitor  of  W.  Fallowfield 
the  next  friend  of  the  petitioner  in  this  cause,  and  proper  notice  re- 
quired in  that  behalf  had  been  given  to  the  clerk  of  the  records  and 
writs  of  the  Court.  That  Mr.  George  Eame^  by  the  authority  of 
TT.  Fallowfield^  had  applied  to  Messrs.  Gregory  ^  Cooky  and  re- 
quested them  to  deliver  up  the  papers  in  this  cause  held  by  them  as 
theretofore  such  solicitors  as  aforesaid,  but  Messrs.  Gregory  ^  Cook 
had  refused  to  deliver  up  the  same  unless  their  bill  of  costs  was 
first  paid. 

The  petitioner  therefore  prayed  that  Messrs.  Gregory  ^  Cook 
might  respectively  be  ordered,  within  a  week  from  the  date  of  tho 
order  to  be  made  on  the  petition,  to  deliver  up  on  oath  to  Mr.  Hume^ 
the  present  solicitor  of  the  said  W,  Fallowfield^  as  the  next  friend 
of  the  petitioner,  all  briefs,  office  copies  of  answers,  cases  for  the 
opinion  of  counsel,  opinions  of  counsel,  and  all  other  papers  and 
writings  whatsoever  in  or  connected  with  this  cause,  in  the  posses- 
sion or  custody  of  Messrs.  Gregory  ^  Cook  or  either  of  them  as  tho 
solicitors  or  solicitor,  of  the  petitioner,  or  of  W,  Fallowfield^  as  her 
next  friend  in  this  cause,  which  upon  inspection  Mr.  Hume  might 
deem  necessary  on  behalf  of  the  petitioner  on  the  hearing  of  this 
cause,  the  said  Mr.  Hume  undertaking  to  receive  and  hold  all  such 
papers  and  writings  without  prejudice  to  any  right  of  lien 
thereon  to  which  Messrs.  Gregory  *^  Cook^  or  either  of  [  *bi%  ] 
them,  were,  or  was,  or  might  be  entitled,  and  to  return 
the  same  undefaced  to  Messrs.  Gregory  ^Cooi  Within  fourteen  days 
after  the  hearing  of  this  cause. 

Mr.  Roupell  and  Mr.  lAoyd^  for  the  petition. — ^The  retainer  was 
given  to  the  parties  jointly :  by  the  dissolution  of  their  partnership, 
under  which  one  party  ceases  to  act  in  the  cause,  the  solicitors,  in 
effect,  discharge  themselves ;  and  the  client  is  entitled  to  treat  them 
in  the  same  manner  as  solicitors  who  have  been  discharged  by  their 
own  voluntary  act,  and  not  by  the  act  of  their  client :  Earl  of 

(a)  See  Order  XVIIL  of  the  26th  of  October,  1S42. 
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CholmondeUy  y.  Lard  Olint&n  (a),  Cooke  t.  Rhode$  (6),  Colegrme 
V.  Mafdetf  (<;),  Heshp  v.  Metcalfe  (d),  Jh  re  Smith  (e). 

Mr.  Temple  and  Mr.  Toller^  contra. 

None  of  the  cases  go  so  far  as  to  decide  that  the  mere  retirement 
of  one  partner  of  several  solicitors  puts  an  end  to  all  the  retainers 
given  to  the  partnership  before  the  retirement.  Such  a  principle 
.  would  be  extensively  prejudicial.  The  cases  in  which  the  papers 
have  been  ordered  to  be  delivered  up  are  cases  in  which  the  solicitor 
refused  to  prosecute  the  suit,  or  where  the  conduct  of  the  solicitor 
has  been  such  as  to  render  it  impossible  that  the  client  can  continue 
to  trust  him.  Neither  of  these  cases  occurs  here. — Lord  v. 
Wormleigkton  (/),  Twort  v.  Dayrell  (^). 


Vicb-Chancbllor  : — 

[  *590  ]  I  take  the  law  of  the  Court  in  the  abstract  to  be  ^ree 
from  doubt.  If  a  client  discharges  his  solicitor,  the 
Court  does  not  take  the  papers  from  the  latter,  unless  upon  payment 
of  his  bill.  If,  on  the  other  hand,  the  solicitor  discharges  himseU^ 
then  according  to  the  decision  in  Beslop  v.  Metcalfe  (A),  the  Court 
will  compel  him  to  give  over  the  papers  to  the  new  solicitor,  saving 
his  •  lien  upon  them.  There  was  a  doubt  before  that  case,  whether 
the  rule  was  to  allow  a  new  solicitor,  on  behalf  of  his  client,  to 
inspect  papers  in  the  hands  of  the  old  solicitor,  and  take  copies  of 
them,  or  whether  the  papers  were  to  be  delivered  over.  Lord 
Cottenhamj  in  that  case,  made  an  observation,  the  force  of  which 
every  one  must  ieel,  that  the  only  effect  of  obli^g  the  new  solicitor 
to  take  copies  is  to  put  the  olie&t  to  expense,  without  any  benefit  to 
the  old  solicitor;  for,  when  the  4Sopies  are  taken,  nothing  m(»«  is 
wanted.    The  case  of  papers  in  a  cause  is  iliffereni  from  that  nS 

(a)  19  Vet.  861.  (6)  Id.  273,  n.  (c)  1  T.  &  S.  400. 

id)  3  M7I.  &  Cr.  m         (6)  4  Bear.  309.  [J)  ItcVBXk 

(g)  IS  Ym.  19ft.  (A)  a  MjL  &  Cr.  1S8. 
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deeds,  which  have  an  intrinsio  ?alae,  that  cannot  be  imparted  to 
copies. 

The  question  I  have  here  to  try,  is,  whether  the  dissolation  of 
the  partnership  operates  as  a  discharge  of  themselves  bj  the  solicit 
tors,  or  a  discharge  of  the  solicitors  by  their  client.  I  do  not  see 
any  other  question.  With  regard  to  the  dissolution  of  partnership, 
it  seems  to  me,  that  I  am  simply  to  apply  to  this  case,  as  between 
solicitor  and  client,  what  Lord  Eldon  manifestly,  in  Cholmondelty  v. 
Clinton  (a),  applies  to  every  species  of  contract  between  man  and 
man.  Where  a  person  employs  two  solicitors,  who  are  partners, 
Lord  Eldon  says,  in  that  case  the  client  stipulates  for  the  activity 
and  services  of  both :  that  is  his  contract.  Apply  that  to  a  contract 
of  any  kind.  A  man  contracts  with  two  persons  to  do  a  certain 
thing;  suppose  one  of  those  persons  subsequently  to 
refuse  or  incapacitate  himself  *&om  acting  in  the  business  [  *591  ] 
against  the  will  of  the  other ;  that  I  will  suppose  might 
raise  a  question  as  to  the  position  of  the  other ;  but  if  the  withdrawal 
of  one  partner  from  his  contract  has  taken  place  by  arrangement 
between  the  two,  for  purposes  of  their  x)wn,  can  any  obligation  to 
one  alone  remain  upon  the  party  with  whom  the  two  made  the 
contract  ?  Is  he  to  rely  on  the  responsibility  of  one  alone  ?  The 
argument  for  Mr.  Cook  has  been,  that  the  two  partners  were  re- 
tained,— that  Mr.  Ortgory  has  retired,  and  that  his  retirement 
only  has  led  to  this  application  for  the  papers.  When  one  party 
retires,  I  ask,  as  Lord  Eldon  did,  in  Cholmandtley  v.  CliniiOn^  what 
is  the  client  to  do  ?  He  cannot  have  the  services  of  both :  he  must 
have  the  services  of  one,  or  of  none ;  but  he  never  consented  to 
trust  his  affairs  to  one  alone.  If  the  continuing  partner,  for  his 
private  purposes,  has  consented  to  the  retirement  of  the  other, — ^as 
is  admitted  to  have  been  the  case  here, — the  question,  whether  he 
was  the  party  principally  employed  or  not,  makes  no  difference.  If 
the  proposition  be  put,  as  I  incline  to  think  it  must  be,  that  the 
solicitors  have  ^charged  themselves,  how  can  one  of  them  say  he 
has  nevertheless  a  right  to  continue  the  solicitor  for  the  party  ?  He 
has  voluntarily,  for  purposes  with  wluch  the  client  had  nothiog  to 
do,  and  of  which  he  know  nothing,  thought  fit  to  come  to  an  ar- 

(a)  l9Vet.  S61. 
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rangement  with  bis  co-partner,  by  wbicb  tho  client  baa  been  depriyed 
of  the  benefit  of  part  of  his  contract,  the  services  of  that  co-partner. 
If  the  continuing  partner  can  say  that  he  has  a  right  to  insist  upon 
being  the  solicitor  of  the  client  of  the  two,  the  consequence  would 
be  that  the  client  must,  whether  he  confides  in  the  continuing  or  not, 
continue  to  employ  him,  or  relieve  himself  from  such  an  obligation 
by  paying  his  bill  of  costs,  and  this  where  it  is  not  by  his  own  act, 
but  by  the  act  of  the  solicitor,  that  his  situation  has  been  so  materi- 
ally altered.  What  I  have  to  consider  is,  whether  the 
[  *692  ]  solicitors,  •notwithstanding  their  own  acts  have  changed 
the  relative  situation  of  their  client  and  themselves,  have 
yet  a  right  to  say  at  any  given  moment,  "  You  must  pay  the  bill  of 
costs,  or  you  shall  not  have  the  papers."  That  they  may  not  be 
bound  to  go  on  and  incur  further  costs,  is  another  proposition ;  but 
that  they  may  not  retain  the  papers  from  the  client  where  they 
have  discharged  themselves,  if  such  be  the  case  here,  is  the  very 
point  decided  in  Eeslop  v.  Metcalfe,  My  present  impression  is, 
that,  where  there  are  two  solicitors,  and  they  choose  to  dissolve 
their  partnership,  one,  or  perhaps  he  that  was  principally  trusted 
by  a  client,  retiring  from  the  firm,  the  remaining  partner  can  have 
no  right  to  say,  ^^  I  will  lock  up  the  papers  and  not  let  the  client 
use  them,  unless  he  will  employ  me  alone  as  his  solicitor."  The 
consequeDce  seems  to  me  to  be,  that  to  some  extent  these  papers 
must  be  made  available  to  the  petitioner. 


Viob-Chancellor  : — 

The  law  of  the  Court,  as  I  stated  at  the  conclusion  of  the 
argument,  is  perfectly  settled;  that,  if  a  party  discharges  bis 
solicitor  by  his  own  arbitrary  act,  he  cannot  obtain  from  that  solici- 
tor even  an  inspection  of  papers  in  his  hands,  much  less  a  delivery 
of  them  up  for  the  purposes  of  the  cause,  without  paying  the  soli- 
citor's bill.  If,  on  the  other  hand,  the  client  is  discharged  by  the 
solicitor,  the  rule  is  the  other  way.  It  is  unquestionably  clear  in  that 
case,  that  the  client  has  a  right  to  have  an  inspection  of  the  papers 
to  an  extent  necessary  to  enable  him  to  carry  on  the  cause  in  a  oon- 
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yenient  manner, — ^'  with  as  much  ease  and  celerity,"  to  use  Lord 
Eldon^s  expression  in  Colegrave  v.  Manley  (a),  as  if  the  solicitor 
had  not  discharged  him.  According  to  the  earlier  cases, 
it  appears  to  have  been  held  that  all  ^which  the  client  was  [  ^593  ] 
entitled  to  was  the  inspection  of  the  papers  in  the  hands 
of  the  solicitors.  In  the  case  of  Colegrave  ?.  Manley^  an  order  was 
made,  which  in  terms  gave  the  client  who  was  discharged  by  his 
solicitor  the  possession  of  the  documents,  undertaking  to  return 
them  to  the  first  solicitor.  Notwithstanding  that  case,  it  was  not 
until  Heslop  y.  Metcalfe  (6),  that  the  point  was  considered  to  be 
settled,  that  the  client  would  have  a  right  to  the  possession  of  the 
documents  upon  an  undertaking  to  return  them.  In  the  latter  case, 
Lord  Cottenhamj  referring  to  Colegrave  v.  Manley^  said,  that  the 
principle  was,  that  the  client  must  be  able  to  carry  on  bis  case  with 
the  same  ease  and  celerity,  and  as  little  expense,  after  his  solicitor 
had  discharged  himself,  as  before ;  and  he  made  an  order  in  the 
terms  asked  by  this  petition.  I  do  not  understand  Lord  Cottenham 
to  have  laid  down  an  absolute  rule  with  regard  to  the  form  of  the 
order,  but  only  to  have  held,  that  the  mere  circumstance  of  the 
change  of  the  solicitor  is  not  to  be  made  the  occasion  of  depriving 
the  client  of  those  facilities  for  the  conduct  of  the  suit,  which  he 
had  before  the  connexion  between  him  and  his  solicitor  was  dissolved ; 
and  upon  this  principle  the  Court  will  make  such  an  order  as  prima 
facie  appears  to  be  the  most  beneficial  to  the  client,  not  disregarding 
the  protection  of  the  solicitor,  and  the  order  would  commonly  be  as 
in  Heslop  v*  Metcalfe^  unless  it  be  shewn  by  the  solicitor  that  the 
delivering  up  of  the  papers  is  practically  unnecessary. 

The  question  is  brought  to  this,  whether  I  am  to  consider  Messrs. 
Gregory  ^  Cook  not  as  discharged  by  their  client,  but  as  discharging 
themselveSy  in  which  case  the  order  will  be  in  the  terms  of  the  pray- 
er of  the  petition.  Now,  if  I  am  to  look  at  the  case  up- 
on 'principle,  it  seems  impossible  to  entertain  a  doubt  up-  [  *594  ] 
on  it.  The  retainer  in  this  case  was  given  to  the  two 
partners.    The  affidavits  on  the  part  of  the  solicitors  in  terms  state 

(o)  1  T.  &  R.  408.  (*)  8  MyL  &  Cr.  ISS. 
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that  fact.  It  appears  that  the  two  did  to  some  extent  aot  in  the 
business  of  the  cause,  but  unquestionably  Mr.  Oregory  was  the  act> 
ing  solicitor.  Of  that  there  is  no  doubt.  In  a  letter  in  which  he 
recommended  Mr.  Cook  as  a  man  of  talent,  and  one  who  could  be 
safely  trusted  to  carry  ou  the  cause,  he  took  credit  to  himself  for 
having,  as  he  says,  *^  with  great  labour  and  much  anxiety,  got  the 
whole  of  it  up."  I  do  not,  however,  think  this  material  to  the  ap- 
plication,  for,  if  the  retainer  was  given  to  the  two,  and  one  thinks 
proper  to  retire,  I  think  the  principle  of  law  is  the  same,  whether 
the  retiring  or  the  continuing  partner  happened  to  be  more  or  less 
conversant  with  the  particular  business.  I  notice  it  only  to  shew 
how  important  it  is  that  the  principle  should  be  observed.  It  often 
happens  that  a  partner  retiring  assigns  his  business  to  a  clerk  in 
whom  he  has  great  confidence,  but  his  clients  may  have  no  confi- 
dence whatever ;  or  a  party  may  have  continued  his  business  with 
a  firm  of  more  than  one  partner,  solely  from  the  confidence  he  had 
in  an  elder  partner,  or  member  of  the  firm,  whom  he  has  always 
trusted.  If  that  partner  might  retire,  and  insist  that  the  person 
whom  he  had  taken  into  the  business,  or  the  partners  who  were  left 
in  the  business,  but  whom  the  client  had  not  trusted,  should  alone 
have  the  conduct  of  that  client's  affiiirs,  it  would  enable  him  materir 
ally  to  alter  the  relation  of  the  parties,  without  the  consent  of  the 
party  most  interested.  It  seems  to  me,  the  agreement  between  the 
two  solicitors,  that  the  partnership  shall  be  dissolved,  being  made  for 
their  own  benefit  without  any  communication  with  their  client,  the 
moment  one  of  them  retires  he  has  discharged  himself,  and  the  rela* 

tion  of  attorney  and  client  is  dissolved  between  them. 
[  *595  ]    Now  ^n  this  case  Mr.  Ghregcry  discharged  himself,  and 

thereupon  the  retainer  which  was  given  to  the  two  is  gone 
altogether  and  the  client  is  left  at  liberty  either  thenceforward  to 
employ  the  continuing  partner,  or  to  take  a  pew  solicitor.  In  ei- 
ther  case  it  is,  in  substance,  a  new  retainer.  Upon  principle,  as  I 
have  sud,  I  have  no  doubt  upon  the  subject.  If,  instead  of  consid- 
ering it  on  prmciple,  I  refer  to  what  Lord  EHon  said,  in  OKoZmofi- 
ddey  v.  OUnton  (a),  it  is  impossible  not  to  see  that  it  was  his  opin- 

(a)  19  Vet.  27S. 
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ion  also.  He  is  represented  as  saying,  in  effect,  that  the  better 
coarse  for  the  client  was  to  continue  to  employ  the  partner  who  re- 
mains ;  yet  the  whole  of  his  reasoning  shews,  in  sach  a  case  he  con- 
sidered the  solicitors  to  have  discharged  themselves,  and  not  to  have 
been  discharged  by  their  client,  and  that  the  client  has,  in  tmth,  to 
give  a  new  retainer.  In  Re  Smith  (a),  Lord  Langdale  held  that 
Smiih  had  so  acted  as  made  it  impossible  that  his  client  in  the  coun- 
try could  trust  him  any  longer ;  and,  as  it  was  by  the  act  of  Smith 
that  the  other  parties  were  obliged  to  discharge  him,  that  he  must 
be  considered,  for  the  purpose  of  the  application,  to  have  discharg- 
ed himself,  and  his  lien  to  be  dealt  with  accordingly.  Redfearn  v. 
Sowerbff  (5)  is  an  important  case  :  there  the  solicitor  died,  and  the 
question  was,  whether  the  client  must  pay  the  bill  of  costs  before 
be  obtained  possession  of  the  papers.  And  Lord  Hldon  takes  this 
distinction ;  he  says,  the  proceedings  are  stayed  by  the  act  of  God, 
and  not  by  any  default  of  the  party,  and  he  could  not  say  that  the 
client  could  take  the  papers  out  of  the  hands  of  the  solicitor's  repre- 
sentatives without  first  dischar^ng  the  lien, — ^indirectly  affirming 
the  proposition,  which  indeed  common  sense  would  dictate,  that 
where  the  connexion  is  broken  off  by  the  voluntary  act 
of  the  solicitor,  the  Court  will  *hold  that  the  solicitor  dis-  [  *596  ] 
charges  himself;  which  is,  in  truth,  the  obvious  effect  of 
bis  act 

Being  therefore  of  opinion,  upon  principle,«that  the  retirement  of 
Mr.  Chregory^  in  this  case,  had  the  effect  of  discharging  himself  and 
Mr.  Cook  as  solicitors  in  this  cause,  and  thinking  that  this  opinion 
is  also  supported  by  the  authorities,  so  far  as  they  go,  although  I  can 
find  no  case  which  is  precisely  similar,  I  must  hold  that  Mr.  FaUotth 
field  is  entitled  to  the  benefit  of  the  rule  applicable  where  the  rela- 
tion of  solicitor  and  client  is  terminated  by  the  act  of  the  solicitor, 
and  that,  therefore,  he  is  entitled  to  have  the  papers  delivered  up  to 
the  new  aolicitor^  upon  the  terms  mentioned  in  the  prayer  of  the  pe- 
tition. 

(a)  4  Bmv.  Iia.  «)  i  Amit  44 
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Martin  v.  Norman. 

lS4d :  30lh  March. 

Tho  traversing  note,  filed  and  served  under  the  21  at  Order  of  Aagost,  1841«  has  the 
same  effect  as  an  answer,  in  traversing  the  whole  of  the  bill ;  bat  it  has  not,  for 
the  purpose  of  evidence,  the  same  effect  as  an  answer  upon  oath. 

The  bill  stated  that  the  PlaintiflF  offered  a  freehold  ground-rent 
for  Bale  by  auction,  in  September,  1842,  and  the  Defendant,  Sarah 
Norman^  by  her  agent  Curling^  became  the  purchaser,  the  said 
agent  paying  the  deposit,  and  signing  the  memorandum  of  agreement, 
.  therein  describing  himself  as  the  agent  of  B.  Thompson :  that  Cwr- 
ling  afterwards  declared  himself  to  have  made  the  purchase  for  the 
Defendant,  and  that  he,  being  also  the  solicitor  of  the  Defendant, 
had  accepted  the  title  and  approved  the  draft  conveyance  on  her  be- 
half: that  on  an  application  by  the  solicitor  of  the  Plaintiff  to  the 
Defendant,  the  latter  had,  in  effect,  admitted  that  Curling  had  been 
her  agent  and  solicitor  in  the  transaction,  but  she  had  not  complied 
i?ith  the  repeated  requests  of  the  Plaintiff's  solicitor,  that  the  pur- 
chase night  be  completed.     The  bill  prayed  a  specific  performance 

of  the  contract. 
[  •SGT  ]        'The  Plaintiff  filed  a  traversing  note,  under  the  Order 

XXI.  of  the  26th  of  August,  1841,  and  served  a  copy 
of  such  note  on  the  Defendant. 

The  Plaintiff  then  went  into  evidence,  and  proved  by  his  solicitor 
the  offer  for  sale  by  auction, — the  conditions, — the  signature  of 
Curling  to  the  memorandum, — the  delivery  of  the  abstract, — and 
the  acceptance  of  the  title.  His  solicitor  also  produced  and  proved 
the  engrossment  of  the  conveyance  to  the  Defendant  prepared  by 
Curling  ;  and  he  proved  that  he  had  made  application  to  tho  De- 
fendant to  complete  the  purchase,  and  bad  received  a  letter  in  answer 
to  such  application  from  Morris^  a  second  solicitor  of  the  Defendant, 
on  her  behalf,  imputing  to  Curling  the  blame  of  having  delayed  the 
completion  of  the  business.    At  the  hearing, 

Mr.  Wood  and  Mr.  Sibbert^  for  the  Pluntiff,  asked  for  the  com- 
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mon  decree.  They  cited  Maclean  v.  Dunn  (a),  on  the  point  that 
subsequent  recognition  of  the  contract  was  equivalent  to  a  prior  au- 
Hiority.  The  agency  of  Curling  might  be  proved  by  evidence  de- 
hors the  written  agreement :  Taybr  v.  Salmon  (J). 

Mr.  Temple^  for  the  Defendant,  said  that  the  note  had,  by  the 
express  terms  of  the  21st  Order  of  1841,  "  the  same  cfiFoct  as  if  the 
Defendant  had  filed  an  answer,  traversing  the  whole  of  the  bill ;" 
and  he  insisted  the  consequence  was,  that  the  agreement,  the  agency 
of  Curling  and  of  Morris^  and  every  other  fact  alleged  in  the  bill, 
must  be  taken  as  denied  ;  and  none  of  such  facts  being  proved  by 
the  oath  of  more  than  one  witness,  tbe  Court,  on  its  ordi- 
nary rule  of  giving  credit  to  'the  answer,  unless  contra-  [  *598  ] 
dieted  by  more  than  one  witness,  could  not  therefore 
make  the  decree  :  Alam  v.  Jour  dan  (c). 


ViCK-CnANCELLOE  : — 

I  think  this  is  the  first  cause  which  has  come  before  me  upon  a 
traversing  note.  Until  the  21st  Order  of  August,  1841,  came  into 
operation,  the  Plaintiff  had  no  alternative  but  to  proceed  against  the 
Defendant,  with  a  view  of  enforcing  an  answer,  or  of  taking  the 
bill  pro  confesso  on  default,  even  supposing  he  was  satisfied  that  the 
answer,  if  obtained,  would  be  of  no  value,  either  from  the  Defend- 
ant being  a  stranger  to  the  facts  upon  which  the  equity  of  tiie  bill 
was  founded,  or  from  other  causes.  It  was  thought  right,  in  this 
.respect,  to  place  a  plaintiff  in  equity  in  the  same  situation  as  a  plain- 
tiff in  a  court  of  law,  in  an  undefended  cause,  where  he  ii  left  to 
make  out  his  claim  by  such  evidence  as  he  can  adduce.  Ic  does 
not,  however,  follow,  that  the  case  is  to  be  consi^lered,  for  all  pur- 
poses, as  if  the  defendant  had  put  in  an  allegation  upon  his  oath, 
denj'ing  the  facts  stated  in  the  bill.  The  rule,  as  it  has  been  stated 
in  tbe  argument,  r.o  doubt  is,  that  where  tae  oath  of  the  party  in 
bis  answer  is  in  direct  conflict  with  the  evidence  of  a  single  witness, 
and  that  evidence  is  not  corroborated  by  any  circumstances,  the 

(a)  4  Bing.  72S.  (6)  4  M>1.  &  Cr.  134.  (c)  1  Vera.  161. 

Vol.  n.  66 


599  OASES  IN  CHANCERY. 


1848.— Martin  ▼.  Norman. 


Court  will  give  so  much  credit  to  the  answer  aa  to  refuse  to  inter- 
pose. The  oath  of  the  Defeudant,  denying  the  title  of  the  Plaintiff 
to  equitable  relief,  is,  in  such  a  case,  held  to  coun|eryaiI  the  testi- 
mony of  the  witness :  there  is  such  a  balance  of  evidence  that  the 
Court  leaves  the  parties  in  the  situation  in  which  the  law  places 

them.  The  traversing  note  cannot  be  considered  as  hav- 
[  *599  ]     ing  *this  effect :  it  admits  nothing,  but  it  does  not  meet 

the  Plaintiff  by  any  thing  countervailing  his  evidence. 
The  Court  has  not  the  oath  of  the  Defendant  to  set  against  the  tes- 
timony brought  forward  by  the  Plaintiff;  and  the  Defendant,  in 
permitting  the  cause  to  stand  in  such  a  position,  having  had  the  op- 
portunity of  answering,  must  be  taken  as  deliberately  declining  to 
pledge  his  oath  to  a  different  statement  of  facts  from  that  which  ap- 
pears on  the  bill,  and  is  proved  by  the  evidence  in  the  cause.  Here 
the  Defendant  has  not,  therefore,  the  bene&t  of  the  principle  which 
might  have  operated  in  his  favour,  if  he  had  put  in  his  answer,  de> 
nying  the  case  of  the  Plaintiff. 

[His  Honor  then  stated  the  evidence,  and  concluded  that  tbe 
Plaintiff  had  proved  the  agreement,  and  was  entitled  to  the  decree, 
with  costs.] 


Thif  caaae  coming  on,  this  &c.,  to  b«  heard  and  debated  before  thia  Court  in  the 
presence  of  connsel  learned  on  both  sides,  and  npon  opening  the  Plaintiff's  bill  and 
hearing  a  certificate  of  the  Clerk  of  Records  and  Writs  that  the  PlaiotifT  filed  his  tra- 
Tersing  note  pursuant  to  the  21st  General  Order  of  the  26th  of  Angnst,  1841,  on 
the  18th  of  September,  1842,  an  affidavit  of  the  due  senrice  of  such  jiote  on  the  Defen- 
dant, Sarah  Norman^  and  &c,  [Conditions  of  sale.  Memorandum  of  agreement  for 
&c.,  dated  the  9th  September,  1840.    Indentures  of  lease  and  release,  bearing  date 

respectively  the 1841,  and  purporting  to  be  made  between  the  Plaintiff  of  the 

ODo  part  und  the  Defendant  of  the  other  part.  Letter  from  the  Plaintiff's  solicitor  to 
the  Defendant  22nd  of  April,  1842.  Letter  from  the  Defendant's  solicitor  to  the 
Plaintiff's  solicitor,  26th  of  April,  1842],  read, — and  what  was  alleged  by  the  counsel 
on  both  sides,  this  Court  doth  declare  the  Plaintiff  entitled  to  a  specific  performance 
of  the  agreement  in  &c.  And  it  is  ordered  that  it  be  referred  to  the  Master  &c.  to 
take  an  account  of  what  is  due  in  respect  of  the  purchase-money  for  the  hereditaments 
and  premises  comprised  in  the  said  agreement,  and  to  calculate  interest  thereon  at 
&c.,  from  &c.,  according  to  the  conditions  of  aale.    And  it  ia  ordered  thai  the  said 
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Master  do  also  take  an  account  of  the  rents  and  profits,  if  any,  of  the  said 
bereditamentD  and  premises  receiyed  by  the  Plaintiff  since  &c,,  or  *which  [  *600  ] 
without  his  wilful  default,  might  have  been  so  received.  [Rents  to  be  de- 
ducted from  princi|-al  and  interest  as  aforesaid.]  And  it  is  ordered  that  the  balance 
be  paid  by  the  Defendant,  Sarah  Norman,  to  the  Plaintiff:  and  thereupon  it  is  order- 
ed that  the  Plaintiff  do  execute  all  proper  conveyances  of  the  said  hereditaments  and 
premises,  and  deliver  over  all  deeds  and  papers  relating  thereto,  upon  oath,  to  the 
said  Defendant  or  to  whom  she  shall  appoint,  having  regard  to  the  conditions  of  sale  i 
such  conveyances  to  be  settled  by  the  Master  in  case  the  parties  differ.  And, 
with  respect  to  such  conveyances  and  delivery  of  such  deeds  and  papers,  it  is  order- 
ed that  the  said  Master  do  have  regard  to  the  said  conditions  of  sale.  And  for  the 
better  taking  Sec.  [U^ual  directions  for  prodoction  of  papers — examination  of  parties 
—just  allowances.]  Plaintiff^s  costs  to  be  taxed,  and  paid  by  the  Defendant,  Sarak 
Norman, 


Manser  v.  Jenner. 

aoth  March,  9rd  April. 

Affidavits  filed  after  the  answer  cannot  be  read  on  motion  for  a  special  injunction,  in 
support  of  which  no  affidavits  had  been  filed  before  the  answer  j  and  the  rule  is  the 
same  whether  notice  of  the  motion  was  given  before  the  answer  was  put  in  or 
afterwards. 

The  bill  was  filed  in  December,  1842,  praying  that  the  partner- 
ship between  the  PlaintifT  and  the  Defendant  might  be  dissolved, 
the  accounts  taken,  and  the  Defendant  in  the  meantime  restrain- 
ed from  getting  in  the  outstanding  debts,  and  from  withholding  the 
books  and  papers.  On  the  4th  of  March,  1843,  the  Plaintiif  gave 
notice  of  motion,  for  the  16th  of  March,  for  an  injunction  to  restrain 
the  Defendant  from  retaining  the  partnership  books  and  papers  in 
his  own  possession,  out  of  or  away  from  the  office  of  the  partnership. 
The  answer  came  on  the  8th  of  March.  On  the  16th  of  March,  the 
counsel  for  the  Plaintiflf  saved  the  motion  until  the  next  ensuing  seal 
day.  On  the  27th  of  March,  the  Plaintiflf  gave  notice  that  he  should 
read  as  an  affidavit  on  the  motion  the  answer  which  he,  (the  Plain- 
tiff), in  September,  1842,  had  put  in  to  a  bill  filed  by  the  Defend- 
ant against  him  for  dissolution  of  the  same  partnership,  and  on  the 
flame  27th  of  March,  the  Plaintiff  filed  other  affidavits  in  support  of 


602  CASES  m  CHANCERY. 


1843. — Manser  v.  Jenner. 


the  motion.    The  motion  was  mado  on  the  80ch  of  March.    The 
affidavits  being  tendered, 

[  •601  ]  'Mr.  Rovpell  and  Mr.  De  Gex  objected  to  their  ad- 
^  mission. 
The  rule  is,  that,  after  the  answer  is  in,  the  Plaintiff,  who  then 
comes  the  first  time  for  the  injunction^  must  rely  upon  the  answer, 
and  cannot  support  his  application  by  aflSdavits :  Sniyihe  v.  Smt/the 
C^)?  ^''ff^ri/8  V.  SiJiith  (i),  Boddington  v,  Woodley  (c),  Lloyd  v. 
Jt7ikim(d^.  The  answer  camo  in  regularly  in  due  time.  It  is 
not  a  case  where,  from  any  delay  in  making  the  motion,  the  Defend- 
ant has  taken  an  advantage,  as  in  7tIorphett  v.  Jones  (e),  or  At- 
kinson V.  Kemlle  (^). 

Mr.  Simpkinson  and  Mr.  Lloyd^  for  the  motion. 

The  coming  in  of  the  answer  does  not  deprive  the  Plaintiff  of 
the  right  wLich  he  had  when  he  gave  the  notice  of  motion,  to  file 
affidavits ;  his  right,  in  that  respect,  must  stand  on  the  same  footing 
as  it  did  at  that  time.  The  motion  must  bo  determined  on  the 
state  of  facts  then  existing,  and  upon  facts  which  have  subsequently 
happened,  and  which,  if  they  had  occurred  before,  would  probably 
have  induced  the  Plaintiff  not  to  make  this  motion :  this  is  a  com- 
mon principle.  If,  for  example,  a  motion  is  irregular  when  made, 
it  is  not  cured  by  anything  that  afterwards  happens.  If  a  plaintiff 
gives  notice  of  motion  to  dismiss  before  he  is  entitled  to  do  so,  the 
motion  does  not  become  regular  because  the  time  has  arrived  when 
it  is  brought  on :  Kernhaw  v.  Matthews  (K). 


[Vice-Chancellor  : — You  have  had  the  right  of  filing 

[  •602  ]     'affidavits  when  your  notice  was  given,  but  you  did  not 

exercise  that  right.    I  must  try  the  propriety  of  the 

motion  by  the  facts  as  they  were  then ;  but  it  docs  not  follow  that 

the  evidence  must  be  the  same.] 

The  present  case  is  one  which  the  affidayits  cannot  bo  excluded, 

(«)  1  Swanf .  252.  (6)  ij.  &  W.  800. 

(c)  8  Sim.  167.    Sm  inlrm,  p.  60ft.  {d)  4  Bear.  2S0. 

(«)  19  Vw,  350.  (p)  7  Sim.6S8. 
(A)  1  Rosa.  361. 
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upon  the  prlnciplo  laid  down  by  Lord  Eldon  in  Srnytht  v.  Smythtj 
or  Jrfferys  v.  Smithy  for  in  both  cases  the  exclusion  is  put  upon  the 
ground  that  the  particuhr  facts  which  the  affidavits  were  adduced 
to  prove,  being  neither  charged  in  the  bill,  nor  supported,  in  the 
first  instance,  by  affidavit,  the  Defendant  has  not  been  apprised  of 
the  points  on  which  the  Plaintiff  rests  his  case,  and  has  therefore 
had  no  opportunity  of  denying  them  by  his  answer.  Here,  however, 
the  Plaintiff,  so  long  ago  as  September,  1842,  answered  the  De- 
fendant's b.U  in  the  other  cause,  and  by  that  answer  insistod  on  the 
matters  on  which  he  now  founds  his  case,  and  desires  to  prove:  the 
Defendant,  therefore,  has  had  full  opportunity  of  explaining  or 
denying  the  facts  in  question  by  his  answer. 


Vice-Chancellor  : — 

I  will  not  finally  dispose  of  this  point  without  looking  into  the 
cases.  The  rules  of  admitting  or  excluding  affidavits  where  they 
stand  in  conflict  with  the  answer  are  several,  depending  on  different 
principles.  In  the  ordinary  course  of  administering  justice,  the 
Plaintiff  must  wait  until  the  hearing  of  the  cause,  for  the  decree 
which  is  to  give  him  the  rights  for  which  his  bill  is  brought.  Occa* 
sions,  however,  happen,  calling  for  the  earlier  interposition  of  the 
Court,  and  it  is  with  regard  to  these  special  cases  that  the  question 
arises.  If  the  answer  denies  the  title  of  the  Plaintiff, 
the  general  rule  *is,  that  affidavits  are  not  admissiable  to  [  *603  J 
support  the  title  which  is  so  denied,  or  to  contradict  the 
answer  in  that  respect  (a).  In  other  words,  title  is  a  question  into 
which  the  Court  will  not  enter  before  the  hearing.  The  Court,  in 
that  case,  tells  the  Plaintiff  he  is  in  the  common  situation  of  suitors, 
— he  must  wait  for  the  trial  of  his  claim  until   the  hearing  of  the 

(a)  Clapham  v,  WTiite,  8  Ves.  36  j  Norway  v  i2otoe,  19  Ve«.  165,  where  the  de- 
fendant admitted  the  docds  on  which  the  plaintiff  foaoded  his  title,  but  aaid  that  cer- 
tain words  had  been  introdaced  into  them  fraudalentlj :  see  Id,,  pp.  146,  148.  ShxT' 
riffy.  Barnardy  8  Sim.  161,  where  the  question  was,  whether  the  boildiog,  the  ro- 
moval  of  which  was  soiight  to  be  restrained,  was  affixed  to  the  freehold, — the  fact  on 
which  the  title  of  the  plaintiff,  the  landlord,  depended:  BoddingUm  r.  Woodleg^  8 
Sim.  167.    See  infra,  p.  605,  S.  C. 
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cause,— *and  whatever  danger  there  may  be  of  intermediate  waste, 
the  Court  does  not  look  out  for  the  answer.  In  the  language  of 
Lord  EdoHj  "  The  application  in  the  case  of  waste  depends  upon 
privity  of  title  acknowledged  by  the  answer"  (a).  And  the  relative 
times  at  which  the  affidavits  and  the  answer  are  filed  is  wholly  im- 
material upon  the  question  of  title  (&). 

If  an  injunction  has  been  obtained  upon  affidavits  before  answer, 
and  the  answer,  afterwards  coming  in,  does  not  dispute  the  pliuntiflTs 
title,  the  plaintiff  may,  as  to  acts  of  waste,  or  acts  analogous  to 
waste,  read  those  affidavits  against  the  answer.  So  far  the  rule  is 
simple  and  plain,  that  the  Court  will  try  the  questions 
[  ^604  ]  raised  between  the  answer  and  the  affidavits  filed  before 
the  answer  (c). 

I  think  it  is  also  settled,  that  if  you  have  obtained  the  injunction 
upon  affidavit  before  answer,  you  may,  when  the  answer  comes  in, 
file  other  affidavits  in  reply  to  the  answer,  in  support  of  the  case 
made  by  the  first  affidavits, — still  excluding  the  question  of  title. 

Another  case  is  where  affidavits  are  filed  after  the  answer.  Ac- 
cording to  Smythe  v.  Smythe  such  affidavits  cannot  be  read  for  the 
purpose  of  obtaining  an  injunction,  even  as  to  acts  of  waste.  Now, 
when  the  question  is  not  on  the  title,  but  whether  waste  has  been 
committed  or  not,  the  question  of  waste  being  a  question  which  may 
be  tried  on  affidavits  against  the  answer,  I  should  have  thought  the 
practice  of  che  Court  would  have  been  not  to  decline  trying  a  ques- 
tion only  because  the  affidavits  were  filed  after  answer,  but  to  have 

(a)  19  Ves.  146. 

(6)  BerUey  t.  Brymer,  9  Yes.  365«  The  title  of  the  plaintiff  to  relief  depeadiog 
on  alleged  fraad,  which  wm  denied:  Boddin^on  ▼.  Woodley^  SHrrtff  r.  Barnard^ 
nbi  sap.  If  the  anawer  ia  not  positive,  affidavits  to  yeriff  documents  ( Taggart  t. 
Hewlett,  1  Met,  499;  Barrett  t.  Tickdl,  Jac.  159)  or  facts  {Morgan  v.  Gcode^  8  Mer, 
10)  have  been  admitted.  The  common  injancUon,  being  only  supported  upon  the 
eqnity  confeased  in  the  anawer,  {Barrett  v.  TYdbe//),  is  always  treated  in  efiectas 
involving  the  question  of  title,  (i.  e.  his  legal  right  to  proceed  at  law). 

(c)  The  rule  appears  to  be  the  same  where  the  plaintiff  baa  filed  affidavits,  and 
would  be  in  a  condition  to  move  upon  them,  if  the  state  of  the  business  of  the  Court 
permitted ;  ( Goodman  v.  Whitcomb,  IJ.  &  W.  59 1 ;  GUunngton  v.  7%waite»,  1  S.  Sl  S. 
134) ;  or  the  proper  time  for  making  the  motion  had  arrived ;)  Atkineon  v.  Kiemble* 
ubi  aop.) ;  or  the  motion  had  not  atood  over  at  the  defendant's  request.  {Morphett  v. 
Jonee,  ubi  anp.) 
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given  time  to  auswer  the  affidavit,  treating  the  answer  also  as  an  af- 
fidavit (a).  The  case  of  Smytht  v.  Smytht  is,  however,  a  direct 
authority  that  this  cannot  be  done,  if  the  notice  of  motion  is  given 
after  the  answer :  it  is  not  in  specie  an  authority  in  the  case  of  a  no- 
tice of  motion  given  before  tfie  answeir,  but  any  distinction  merely 
on  that  ground  would  introduce  a  refinement.  Lord  El- 
dan^  ^having  expressly  decided  that  the  question  of  waste  [  *605  ] 
or  no  waste  may  be  tried  on  affidavit  against  the  answer, 
decides,  in  Smyths  v.  Smythe^  that  it  cannot  be  so  tried,  unless  affi- 
davits of  the  particular  acts  complained  of  have  been  filed  before  the 
answer.  The  principle  that  you  shall  not  file  affidavits  after  the  an* 
8wer«  because  the  defendant  has  not  the  opportunity  of  answering 
them,  applies  just  as  strongly  to  the  case  of  a  notice  of  motion  given 
before  as  after  the  answer ;  and  in  Lloyd  v.  Jenkins^  Lord  Lang- 
dale  seems  to  have  beeu  of  opinion  that  the  case  of  notice  before  the 
answer  was  within  the  same  rule.  I  cannot  do  any  thing  which  may 
appear  to  be  opposed  to  those  cases  without  more  consideration. 
But  in  Kerfihaw  v.  Mathtws  (5),  before  Lord  Eldon^  where  the  an- 
swer came  in  after  the  liotice,  and  before  the  affidavits,  the  argu- 
ment was  the  same  as  that  of  the  Plamtiff  in  this  case  ;  and  Lord 
Hldan^  without  determining  the  point  which  was  argued,  held,  for 
another  reason,  the  answer  to  be  an  affidavit, — recognising,  there- 
fore, a  distinction  between  the  two  cased. 

The  case  of  Boddington  v.  Woodley  was  this :  after  the  answer 
came  in  to  the  original  bill,  the  bill  was  amended,  and  the  amend- 
ments were  verified  by  affidavits.  The  Vice  Chancellor  rejected 
them,  and,  upon  appeal  to  the  Lord- Chancellor ^  I  insisted,  first,  that 
the  answer  alone  was  sufficient  to  ent'tle  the  parties  to  what  they 
wanted ;  and,  secondly,  that  the  admission  of  the  affidavits  could 
not  depend  on  the  time  when  they  were  filed.  Lord  Cottenham 
thought  the  answer  was  sufficient  for  the  purposes  of  the  motion, 

(a)  See  Chatlton  y.  Poii//€r/1762,  19  Vet.  148,  n.  (70),  ed.  2,  where  it  would  leem 
that,  plaintiff*!  affidavits  being  nscd  against  the  answer,  the  defendant  also  filed  an 
affidavit  in  soppon  of  his  answer.    See  also  Jtrvia  v,  Whitty  6  Vcs.  739. 

(6)  1  Rnis.  361.  The  answer  of  some  of  the  defendants  only  regarded  as  an 
affidavit,  if  a  material  co-defendant  has  not  answered :  Naglor  v.  WeUingUm^  S  Sim. 
396,  S.  P, 
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and  he  made  the  order ;  and  he  said  it  appeared  to  him 
[  '606  ]     it  could  make  no  •difference  when  the  affidavits  were  filed, 

but  he  would  not  decide  it,  because  the  question  did  not 
arise.  He  added,  however,  that  he  could  not  receive  the  affidavits, 
bexsause  they  went  to  the  question  of  title. 


Vice-chancellor  : — 

The  practice  of  the  Court  has  always  appeared  to  me  to  bo  in  an 
anomalous  state  on  this  point.  There  is  in  this  case  no  question  of 
title,  for  the  partnership  I  understand  to  be  admitted.  With  regard 
to  acts  of  waste  and  analogous  cases,  as  mismanagement  and  exclu- 
eion, — if  affidavits  are  filed  before  the  answer,  the  Court  will  not 
only  read  them  against  the  answer,  but  also  the  affidavits  filed  after 
the  answer,  whether  the  injunction  was  obtained  or  not ;  that  is  to 
say,  the  Court  will  try  whether  waste  has  been  committed  or  threat- 
ened,  on  affidavits  against  the  answer, — saying,  in  those  cases,  that 
the  answer  is  to  bo  considered  as  an  affidavit.  Why  the  Court 
should  not,  in  all  cases  not  involving  the  title,  say  the  answer  is  to 
be  considered  as  an  affidavit,  I  do  not  know.  But  the  more  techni- 
cal and  arbitrary  the  rule  is,  the  more  binding  it  is  upon  me,  because 
it  cannot  be  controlled  with  reference  to  any  principle.  All  the 
cases  in  the  books  decide  that  affidavits  filed  after  an  answer  cannot 
be  read  against  the  answer,  if  affidavits  have  not  been  filed  before, 
in  support  of  a  motion  of  which  notice  was  given  after  the  answer  ; 
but  there  is  no  reporteii  decision  on  a  case  precisely  like  the  present, 
where  the  notice  of  motion  was  given  before  the  answer,  and  no  affi- 
davits were  filed.  I  remaraber  the  practice  used  to  be,  to  give  a  no- 
tice of  motion  and  file  affi  iavits  at  the  same  time,  that  they  might 
be  on  the  file  before  the  answer  could  come  in.  On  the 
[  *607  ]  technical  ^rule  of  the  Court,  I  feel  bound  to  hold  that  the 
affidavits  are  not  admissible  (a). 

(d)  Sec  the  cases  coUectod,  1  Swans.  254,  n. 
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Thorp  v.  Owen. 

1843  :  20th  April,  2Bd,  Srd,  6th,  and  26th  Maj,  and  12th  Jane. 

The  testator*  by  his  will,  desired  that  every  thing,  daring  the  life  of  bis  wife,  should 
remain  as  it  was  for  her  ase  and  benefit ;  and  iifter  her  decease  be  gave  his  real  es- 
tate to  bis  male  heir,  and  hit  personal  estate  to  his  children;  adding,  that  be  gave 
the  above  devise  to  hit  wife,  that  she  might  support  herself  and  her  children  accord- 
tog  to  her  discretion,  and  for  that  parpose.  Held^  that  the  widow  took  an  absolute 
interest  for  her  life  in  the  real  and  personal  estate  [1]. 

The  suit  was  brought  to  determine  the  construction  of  a  will, 
which  was  in  the  following  words : — ^"  This  is  the  last  will  and  testa- 
ment of  me,  Henry  Owen^  of  &c.  I  desire  every  thing  to  remain 
in  its  present  position  during  the  lifetime  of  my  wife,  for  her  use 
and  benefit ;  and  after  her  decease  I  devise  my  real  estate  to  my 
then  male  heir  and  his  heirs  in  strict  tail  male,  and  I  wish  my  per> 
sonal  estate  to  be  then  equally  divided  among  all  my  children ;  and 
I  appoint  my  friends  James  Bridger^  and  his  brother  George  Bridg- 
er,  both  of  &c.,  my  executors,  hereby  revoking  all  former  and  other 
wills,  and  declaring  this  only  to  be  my  last  will  and  testament,  da- 
ted the  26th  day  of  June,  1841.  I  give  the  above  devise  to  my 
wife  that  she  may  support  herself  and  her  children  according  to  her 
discretion,  and  for  that  purpose." 

The  testator  died  on  the  same  day,  leaving  his  widow  and  eleven 
children — five  males  and  six  females — surviving.  The  eldest  son 
was  at  that  time  upwards  of  thirty,  and  the  youngest  child  about  ten 
years  of  age  :  several  of  the  children  were  married  in  the  lifetime 
of  the  testator. 

The  executors  named  in  the  will  renounced  probate,  and  let- 
ters of  administration  with  the  will  annexed  were  granted  to  the 

widow. 

•The  bill  was  filed  by  the  greater  part  of  the  children,     [  ^eOS  ] 
and  the  husbands  of  the  married  daughters,  against  the 
widow,  the  heirat-law,  and  the  other  children  of  the  testator,  and 
prayed  the  execution  of  the  trusts  of  the  will,  and  declaration  of  the 
rights  of  the  parties.     At  the  hearing  of  the  cause,  the  common  in- 

tl]  See  Sheppard  ©.  Wilaoo,  4  Hare,  896,  note.  Loogmore  r.  Elcnro,  2  Young  & 
Coll.  86S.    Campbell  v.  Campbell,  7  Bea^an,  482. 

Vol.  IL  67 


609  CASES  m  CHANCERY. 


1843.— Thorp  t.  Owen. 


quiries  with  respect  to  the  familv  and  the  accounts  of  the  estate  wer« 
directed.     The  cause  now  came  on  for  farther  directions. 

Mr.  JRoupell  and  Mr.  Lindsell,  for  the  Plaintiflby  contended  that^ 
the  widow  was  a  trustee  of  the  income  of  the  real  and  personal  es- 
tate during  her  life,  for  the  benefit  of  herself  and  all  her  children 
either  in  equal  shares  or  in  such  porportions  as  the  Court  might  de- 
termine, having  regard  to  their  relative  necessities,  and  that  the  wid- 
ow had  a  discretion  only  in  respect  of  the  application  of  the  shares 
of  the  children  during  their  infancy. 

Mr.  Walker^  Mr.  Koey  and  Mr.  IVotterj  for  the  Defendants  hav- 
ing substantially  the  same  interests  as  the  Plaintiff. 

Mr.  Tinney  and  Mr.  Stinton  for  the  widow.— -If  it  be  admitted 
that  the  widow  takes  the  property  during  her  life  charged  with  the 
maintenance  of  the  children,  that  obligation  must  be  confined  within 
some  definite  limits  ;  it  must  be  confined  to  the  maintenance  of  the 
children  daring  their  infancy,  or,  at  the  utmost,  during  the  time 
they  continue  to  form  part  of  the  household  of  their  mother.  The 
mode  in  which  the  children  are  entitled  to  participate  in  the  estate 
must  be  such  as  to  admit  of  the  exercise  of  the  mother's 
[  *609  ]  discretion  in  the  ^application  of  it  for  their  use.  If  the 
income  should  be  divided  amongst  all  the  children,  wheth- 
er married  and  settled  in  life,  or  what  is  termed  '^  foris  famillated," 
or  not,  it  ceases  to  be  a  fund  for  the  support  of  the  widow  and  child- 
ren, according  to  her  discretion.  The  meaning  as  well  as  the  inten- 
tion of  the  bequest  evidently  is,  that  tho  mother  shall  take  the  in- 
come for  the  maintenance  of  her  hou3eh>ll,  the  testator  relying  upon 
her  to  afford,  by  that  means,  a  home  and  support  tor*  her  children 
furminor  Dart  of  that  household. 

Mot>t  of  the  cases  cited  are  referred  to  in  the  judgment.  The 
other  cases  were  Cooper  v.  TJiarnton  (a),  Robinion  v.  TiekeU  (6), 
Hamlet/  v.  Gilbert  (c),  Badham  v.  Mee  (d),  Btrkeley  v.  Swin' 
burne  (^),  Badow  v.  Badow  (y)>  Wood  v.  Richardson  (A),  PraU 
V.  Church  (*). 

(a)  3  Bro.  C.  C.  96.  (ft)  8  Viss.  U2,  (e)  Jae.  ,1M. 

id)  I  RaM.&  Myl.  eai.  (€)  6  Sin.  GlSw  ig)  ZS'mk43». 

(A)  4  Beav.  174.  •  (t)  I<L  177. 
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Vice-Chancellor,  after  stating  the  will : — 

Several  of  the  children  of  the  testator  and  of  the  Defendant,  his 
wife,  were  minors  at   the  time   of  his  death  ;  all  the   minors  have 

since  been  maintained  by  the  widow,  and  the  only  question  argued 
before  me  was,  whether  the  adult  children,  male  or  female,  cither 
living  at  home  or  foris  familiated,  were  entitled  to  participate  in  the 
income  which  was  given  to  the  wife  for  life. 

Two  points  were  conceded  in  the  argument  on  the  part 
of  the  widow  :  first,  that,  according  to  the  true  *con8truc-  [  '610  ] 
tion  of  the  will,  a  trust  is  declared  in  favour  of  the  chil 
dren  of  the  testator, — whether  during  infancy  or  not  is  another 
question,  but  that  a  trust  is  declared,  excluding  the  widow  from  an 
absolute  interest  in  the  property  for  life :  secondly,  that,  notwith- 
standing the  indefinite  character  of  the  trust  with  respect'  to  the 
amount  to  which  the  children  are  to  participate  in  the  life  interest  of 
the  widow,  the  Court  might  execute  such  a  trust  in  favour  of  adults 
as  well  as  of  infants.  It  was,  however,  argued,  that  the  support  of 
the  children  during  their  minorities,  and  nothing  more,  was  contem- 
plat<%d  by  the  will.  Supposing  a  trust  to  be  declared,  the  latter  of 
the  two  concessions,  was,  I  think,  unavoidable  upon  the  authorities. 
Whatever  difficulties  might  originally  have  been  supposed  to  exist  in 
the  way  of  a  court  of  equity  enforcing  a  trust,  the  extent  of  which 
was  unascertained,  the  cases  appear  clearly  to  decide  that  a  court  of 
equity  can  measure  the  extent  of  interest  which  an  adult  as  well  as 
an  infant  takes  under  a  trust  for  his  support,  maintenance,  advance- 
ment, provision  or  other  like  indefinite  expression,  applicable  to  a 
fund  larger,  confessedly,  than  the  party  entitled  to  the  support, 
maintenance,  or  advancement  can  claim,  and  some  interest  in  which 
is  given  to  another  person.  If  that  is  to  be  altered,  it  should  not  be 
by  any  but  the  highest  branch  of  the  Court.  I  may  mention  on 
this  point,  Broad  v.  Bevan^  (a),  Wetherell  v.  Wilson  (6),  Woods 
v.  Woods  ((?),  Pride  v.  Fooks  (d),  Jubher  v.  Jobber  (e),  Kilving' 
ton  V.  Chray  (^),  and  Soames  v.  Martin  (A),  Q-ilbert  v.  Bennett 
(t),  to  which  may  be  added  the  case  of  Alexander  v.  M^Cul- 
lock(Jc), 

(a)  I  BvM.  611.  B.  (6)  S  Kmii,  80.  (c)  1  liyl.  &  Or.  401. 

(jd)  a  Bmt.  430.  {€)  9  Bin.  608.  {g)  10  ffim.  293. 

(A)  U.  S87.  (i)  U.  871.  (ft)  1  Cox,  891. 
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[  •611  ]  •Now,  with  respect  to  the  first  concession, — that  a 
trust  was  declared,  and  that  the  widow  could  not  claim 
the  absolute  interest  during  her  life,  I  was  not  satisfied  at  the  time 
of  the  argument  that  the  counsel  for  the  widow  had  not  paid  a  great- 
er degree  of  deference  to  the  language  of  some  modern  cases  than  the 
learned  Judges  by  whom  those  cases  were  decided  would  claim  in 
favour  of  their  own  decisions.  The  case  is  one  of  a  class  respecting 
which  it  is  perhaps  to  be  expected  that  an  apparent  discrepancy 
would  exist  in  the  decisions, — a  discrepancy,  however,  which  might 
be  attributed  not  to  any  difference  of  opinion  as  to  the  principle 
which  should  govern  the  cases,  but  only  on  the  manner  of  applying 
admitted  principles.  I  doubt  whether  the  concession  ought  to  have 
been  made. 

The  cases  should  be  considered  under  two  heads  :  first,  those  in 
which  the  Court  has  read  the  will  as  giving  an  absolute  interest  to 
the  legatees,  and  as  expressing  also  the  testator's  motive  for  the 
gift ;  &nd,  secondly,  those  cases  in  which  the  Court  has  read  the 
will  as  declaring  a  trust  upon  the  fund,  or  part  of  the  fund,  in  the 
hands  of  the  legatee.    A  legacy  to  A.  the  better  to  enable  him  to 
pay  his  debts  expresses  the  motive  for  the  testator's  bounty,  but 
certainly  creates  no  trust  which  the  creditors  of  A.  could  enforce  in 
this  court ;  and,  again,  a  Wgacy  to  A.  the  better  to  enable  him  to 
maintain,  or  educate  and  provide  for,  his  family  must,  in  the  abstract, 
be  subject  to  a  like  construction :  it  is  a  legacy  to  the  individual, 
with  the  motive  only  pointed  out.    This  is  very  clearly,  and  in  my 
opinion  very  correctly,  laid  down  by  the  Vice- Chancellor  in  the  late 
case  of  Benson  v.     Whittam  (a)  ;  and   the  cases  of 
[  •612  ]     Andrews  v.  Partington  (6),  *Brown  v.  Casamajor  (c), 
and  Hammond  v.  Neame  (e2),  illustrate  the  same  princi- 
ple.    At  the  same  time,  a  legacy  to  a  parent  upon  trust  to  be  by 
him  applied,  or  in  trust,  for  the  maintenance  and  education  of  his 
children,  will  certainly  give  the  children  a  right  in  a  court  of  equity 
to  enforce  their  natural  claims  against  the  parent  in  respect  of  the 
fund  on  which  the  trust  is  declared.    And  a  similar  rule,  as  I  have 

(a)  5  8im.  22.  r      Q  (ft)  2  Cox.  8SS.  (e)  4  Vet.  498. 

'    (<0  1  Swans.  8A. 
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already  observed,  has  prevailed  in  favour  of  adult  cestui  que  trusts, 
notwithstauding  the  difficulty  of  ucasuring  the  amount  of  interest  in 
those  cases. 

It  is,  I  am  aware,  difficult  to  reconcile  all  the  decisions  on  cases 
of  this  nature,  but  although  those  decisions  may  not  appear  recon- 
cileable  with  each  other,  I  am  satisfied  that  the  learned  Judges  by 
whom  they  have  been  pronounced  did  not  mean  to  disregard  the  dis- 
tinction  I  have  noticed,  or  in  any  way  to  break  in  upon  it.  The 
difference  has  arisen  in  the  different  modes  of  applying  admitted 
principles.  In  Raikes  v.  Ward  (a),  and  Crockett  v.  Crockett  (6), 
I  thought,  and  still  think,  a  trust  was  declared  as  well  as  a  motive 
expressed  ;  and  I  am  satisfied  that  neither  Lord  Cottenham  in  Wood$ 
v.  fVoodSj  nor  Lord  LangdaU  in  Wttherell  \\  Wilson^  intended  to 
neo;ative  the  distinction  to  which  I  have  adverted. 

I  do  not  at  present  give  any  opinion  upon  the  question,  whether 
the  direction  in  this  will  is  confined  to  minority  or  not.  Mr.  Tinnetf 
argued,  with  force  which  appeared  to  me  almost  irresistible,  that 
the  obvious  intention  was,  that  the  widow  should  have 
the  spending  of  *her  life  income  in  one  establishment.  [  *613  ] 
Supposing  a  child  were  willing  to  reside  with  the  mother, 
and  no  reasonable  objection  could  be  urged  against  it,  the  testator 
having  directed  that  every  thing  should  remain  as  it  was, — whether 
the  Court  would  in  that  case  allow  the  widow  arbitrarily  to  refuse 
support  to  such  child  merely  because  he  or  she  had  attained  the  age 
of  twenty-one,  is  one  question  ;  but  it  does  appear  to  me  to  be  anoth- 
er and  a  serious  question,  whether,  if  a  son  or  daughter  chooses  to 
marry,  and  become  foris  familiuted,  leaving  the  house  of  the  widow, 
and  perhaps  having  a  family,  in  that  case,  the  intention  of  the  tes- 
tator, expressed  in  this  will,  requires  that  the  widow  should  appor- 
tion a  certain  part  of  her  income  for  the  benefit  of  such  son  or 
daughter ;  whether,  in  such  circumstances,  she  should  no  longer 
spend  her  income  in  one  establishment,  but  divide  it  into  as  many 
different  incomes  as  there  are  children,  possibly  not  giving  enough 
for  their  support  to  any,  and  not  leaving  enough  for  her  own  sup- 
port.     The  question  is,  whether  the  testator  did  not  mean  to  leave 

(a)  1  Hare,  445.  {h)  Id.  451. 
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it  entirely  to  the  natural  affection  of  the  mother  to  provide  for  the 
children  during  her  life,  afterwards  giving  the  property  to  them,  as 
in  fact  he  has  done. 

Having  considered  the  authorities  on  the  subject,  it  is  impossible 
but  that  I  should  have  formed  an  opinion  on  this  case.  It  Appears 
to  me,  that  if  I  decide  the  case  on  the  question  of  the  adult  or  in- 
fant  maintenance  alone,  it  might  be  open  to  an  appeal,  the  expense 
of  which  may  perhaps  be  saved  to  the  parties,  by  giving  all  the 
reasons  that  occur  to  me,  as  the  grounds  of  my  decision.  If  the 
counsel  for  the  widow  should  think  the  authorities  on  the  question, 
whether  the  gift  creates  an  absolute  interest  or  a  trust,  do  not  gov- 
ern the  present  case,  I  should  prefer  to  hear  them,  and  also  the 
counsel  for  the  Plaintiffs,  upon  that  point  alone.  My 
[  '614  ]  ^object  is,  that  my  decision  may  be  satisfactory  to  the 
parties,  and  that,  so  far  as  possible,  they  may  be  relieved 
from  the  necessity  and  expense  of  discussing  this  quesdon  elsewhere. 

The  case  was  again  argued  by  Mr.  Boupell  and  Mr.  LindseUj  for 
the  Plaintiffs,  and  Mr.  T^nney  and  Mr.  Stinton^  for  the  widow*  In 
addition  to  the  cases  cited  on  the  former  argument,  and  be- 
sides those  mentioned  in  the  judgment,  they  cited  Gary  v.  Oartf  (a) 
Pushman  v.  Filliter  (6),  Meredith  v.  Heneage  (e?),  Blakeney  v. 
Blakeney  (d).  Cape  v.  Cape  («),  Stvbbz  v.  Sargon  (/),  Ford  v. 
Fowler  (^),  Knight  v.  Knight  (K), 


Vicb-Chancbllor  : — 

I  am  satisfied  that,  however  long  this  case  may  be  under  consid- 
eration, there  would  be  still  some  doubt  upon  it  with.reference  to  the 
authorities.  I  cannot,  however,  doubt  the  principle  laid  down  by 
the  Vxee-Chancellor  in  Benson  v.  Whittafn;  [1]  it  is  plain  to 
common  sense  that  the  law  must  be  as  it  is  there  explained.  If 
you  give  property  to  persons  to  accomplish  an  object,  increasing 

(a)  2  Sch.  &  Lef.  173.  (6)  3  Vet.  7. 

(c)  1  Sim.  566,  per  Lord  Redndale.  {d)  6  Sim.  62. 

(«)  %Y,k  Coll.  648.  (  /  )  3  Myl.    &  Cr.  606,  516. 

iy)  3  Beftv.  146.  (A)  Id.  146. 

[1]  5  SimoDi,  R.  SS. 
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their  funds  so  that  they  might  be  the  better  able'  to  do  it, — that  is, 
in  point  of  fact,  a  gift  to  them,  and  there  is  no  trust  which  others 
can  enforce.  And  I  think  those  cases  of  Bushnell  y.  Parsons  (a), 
Hammond  V,  Neame^  Burrett  v.  Burrdl  (6),  Andrews 
V.  PartingtoUy  •and  others,  are  all  cases  in  support  of  [  *Qlb  j 
the  same  proposition,  and  recognising  the  principle  with 
great  clearness.  A  great  number  of  these  cases  might  be  cited, 
but  I  will  not  go  through  them  ;  the  principle  cannot  be  at  al^ 
doubted,  although  Judges  may  differ  as  to  the  mode  of  applying  it. 
I  think  it  equally  clear,  if  property  be  given  to  a  parent  upon  trust 
to  maintain  herself  and  her  children,  that,  although  she  takes  a 
beneficial  interest,  and  though  to  some  extent  there  is  an  uncertainty 
as  to  the  quantum  she  is  bound  to  apply,  it  is  impossible  for  me  to 
hold  that  the  cases  do  not  decide  that  the  Court  will  find  the  means 
of  measuring  the  extent  of  the  children's  interest.  The  only  ques- 
tion here  is,  under  which  of  the  two  principles  I  am  to  say  that  this 
case  falls  ;  at  the  same  time  I  agree  with  the  argument,  that  if  the 
expression,  that  the  gift  is  to  support  the  children,  extends  to  the 
support  of  the  children  throughout  the  whole  of  their  lives,  in  the 
various  situations  that  may  arise,  the  impossibility,  I  may  almost  say, 
of  measuring  the  gift  to  each  child  by  any  rule  to  be  laid  down  by  a 
court  of  justice,  is — in  a  case  where  there  is  no  trust  excluding  the 
mother  from  taking  whatever  she  is  not  obliged  to  part  with — a 
strong  argument  against  holding  that  the  expressions  which  refer  to 
the  children  were  meant  to  create  a  trust  binding  on  her.  Lord  Eh 
don's  language,  in  the  cases  of  Morice  v.  The  Bishop  of  Durham 
(c),  Wright  v.  Atkyns  (rf),  and  the  other  cases  referred  to,  goes  to 
shew  that  where  words  of  trust  are  not  used  so  imperatively  as  to 
exclude  the  legatee  from  taking  s^ny  thing  beneficially,  there  the 
difficulty  of  ascertaining  how  much  that  legatee  was  bound  to  give 
away  is  a  strong  argument  against  construing  the  gift  to 
be  a  trust,  then  it  appears  to  me,  on  the  ^authorities,  that  [  *616  ] 
the  Court  has  held  that  the  trust  shall  not  in  the  case  of 
children  be  vni«l,  \n\X  tl.at  it  will  fi:»  1  ilie  menu;?  of  ascfrtaining  how 

(a)  Prec   Chan.  218,  per  Lord Kaper  Wri(fkl,  [b)  Amb.  660. 

(c)  10  Vm.  534.  (rf)  T.  &  R.  167. 


i 


617  CASES  IN  CHANCERY. 


1843.~Thorp  v.  OweD, 


much  the  parties  to  be  benefitted  are  to  take.  It  was  oa  that 
ground  I  went  in  the  cases  of  Itaikes  v.  Ward  and  Crockett  y. 
Crockett.  In  those  cases  the  gift  was  made  in  terms  which  obliged 
the  legatee  to  give  something  to  the  children.  If  it  is  not  in  such 
terms,  of  coarse  there  is  no  trust  to  exclude  the  legatee. 

I  considered  this  case  very  much  in  private,  before  I  called  for 
the  second  argument,  and  the  conclusion  to  which  I  have  come  is, 
that  the  words  of  this  will  import  a  gift  to  the  mother  for  life,  and 
that  afterwards  the  personal  estate  is  to  go  to  the  testator's  children 
and  the  real  estate  to  his  heir-at*law.  The  testator  adds  to  the  gift 
an  explanation  which  appears  to  me  merely  to  express  what  actuated 
his  mind  in  the  gift.  He  trusts  to  the  affection  of  the  mother  to- 
wards her  children,  and  says, — "  I  have  given  to  her  this  large 
provision,  in  order  that  she  may  be  able  to  support  her  children  dar- 
ing her  life."  The  gift  is  to  her,  and  the  support  is  to  be  adminis- 
tered according  to  her  discretion.  I  do  not  deny  that  the  will  may 
be  construed  another  way,  you  may  construe  it  thus, — ^^  I  give  it  to 
my  wife  for  the  purpose  of  being  applied  by  her  in  the  support  and 
maintenance  of  the  children  ;"  but  the  words  are  equally  consistent 
as  importing,  '*  I  give  it  to  her  that  she  may  be  able  to  support  her 
children."  I  cannot  see  anything  in  the  mere  words  used  in  that 
particular  part  of  the  will,  which  leads  one  way  rather  than  the 
other ;  but  I  am  satisfied,  from  the  language  of  the  whole  will,  that 
the  gift  is  to  her,  to  be  applied  according  to  her  discretion.     The 

absence  of  any  expression  excluding  the  wife  from  tak- 
[  *617  ]     ing,  and  the  moral  impossibility  that  any  court  of  ^justice 

can  measure  the  suggested  bounty  of  the  testator,  in  fa- 
vour of  all  the  children,  in  every  possible  state  of  circumstances, 
are  grounds  on  which  it  appears  to  me  I  ought  to  decide  that,  in  this 
case,  the  widow  is  not  controlled  by  any  equitable  interest  in  the 
children. 

I  confess  I  have  the  less  regret  in  coming  to  this  conclusion, 
because,  so  far  as  respects  the  maintenance  of  the  children  during 
their  minority,  there  appears  to  be  uo  practical  reason  for  deciding 
the  case  one  way  rather  than  another, — all  such  children  having,  in 
fact,  been  maintained,  by  the  widow.  With  regard  to  the  other 
children  the  difficulty  of  applying  the  fund  in  many  cases  which 
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may  arise,  or  be  saggested,  is  sach  that  I  can  hardly  see  any  way 
of  effecting  it.  The  best  legal  conclusion  I  think  is  this :  The  testa- 
tor has  givco  the  property  to  his  wife  absolutely,  during  her  life, 
in  order  that  the  children  may  not  suppose  that  they  had  been 
overlooked  during  that  time,  the  testator  tells  them  his  reason  for 
giving  tho  property  to  the  mother.  I  think,  therefore,  that  the 
construction  of  the  will  is,  that  the  widow  takes  the  property  abso< 
lutely  for  her  life. 


Sec  Longmore  v.  Eleum,  2  Y.  &  Coll.  Chan.  Cm.  368. 


•Eltoft  V.  Brown.  [  •618  ] 

1S42:  26tb  Jalj.     1843 :  14th  Feb ,  19tb  April,  and  22nd  Jaly. 

Proceedingt  for  taking  the  bill  pro  confesso,  under  the  Order  I.  of  the  1 1th  of  April, 
1842,  againtt  a  Dt:fcndant  deemed  to  have  ubsconded,  fur  whom  an  appearanee 
hai  been  entered  under  tho  Order  VIII.  of  the  16th  of  August,  1841,  and  who 
does  not  afterwards  appear  by  bis  own  solicitor. 

Bill  by  parties  beneficially  interested  in  the  real  and  personal 
estate  of  a  testator,  against  Brown^  the  trastee  and  executor,  and 
LiveBtj/y  to  whom  Drown  had  pledged  the  title-deeds  of  part  of  the 
trust  estate.  An  injunction  against  Brown  was  obtained  ez  parte^ 
and  a  receiver  appointed  after  notice.  Brown  was  served  with  the 
subpoena  to  appear  and  answer,  on  the  4th  of  April,  1842,  and  not 
having  appeared,  the  Plaintiffs,  on  the  15th  of  April,  obtained  an 
order  for  liberty  to  enter  an  appearance  for  him,  under  Order  YIII. 
of  the  2t>th  of  August,  1841,  and  on  the  16th  of  April,  entered 
such  appearance  accordingly.  A  copy  of  the  order  for  entering 
the  appearance,  and  notice  of  its  entry,  was,  on  the  20th  of  April, 
left  at  Brown's  last  place  of  abode,  and  alao  served  on  bis  ynie. 
Livesey  deposited  tho  title-deeds  with  the  Master,  and  the  bill  was 
dismissed  against  him.  Brown  did  not  appear  by  his  own  clerk  in 
Court,  or  solicitor  (a),  and  the  Plaintiffs  causedit  to  be  inserted  in 
the  London  GazetU  of  the  14th  of  June,  and  once  in  every  week, 

(a)  8«e  Order  ZVI  of  the  S6tb  of  October,  I84S. 

You  n.  68 


y 


619  CASKS  m  CHANCERY. 


1843.^Eltoft  ▼.  Brown. 


for  the  four  following  vreeks,  a  notice  (a),  according  to 
[  •619  ]     tho  Order  I.  of  nhe  11th  of  April,  1842,  (under  the 

third  clause  of  that  order  (&)),  that  on  the  14th  of  July 
the  Court  would  be  moved  that  the  bill  might  be  taken  pro  confesso 
against  Brown.  The  motion  was  mentioned  on  the  14th  of  July, 
but  that  not  being  a  seal  day,  it  was  deferred,  by  the  direction  of 
the  Court,  until  the  following  seal  day,  which  was  the  16th  of  July. 

Mr.  Ulmsley  moved,  pursuant  to  the  notice  in  the  London  Gazr 
etUj  that  the  Plaintiffs'  bill  might  be  taken  pro  confesso,  immediate* 
ly,  against  the  Defendaut  Broom. 

The  motion  was  supported  by  affidavits  stating  the  reasons  of  the 
deponents  for  believing,  and  their  belief  that  Brown  had  sailed  for 
Philadelphia  in  the  preceding  month  of  April,  and  had  ever  since 
resided  there  ;  that  he  was  in  insolvent  circumstances  at  the  time  of 
hie  departure,  and  that  a  fiat  in  bankrupcy  had  been  issued  against 
him,  but  had  not  been  prosecuted,  as  there  did  not  appear  to  be  any 
estate  of  the  bankrupt  (<;).  Tho  wife  of  Brown  appeared  by  the 
affidavits  to  be  within  the  jurisdiction. 


The  Vige-Chancellob  ordered  that  the  cause  should  stand  for 
hearing  in  the  paper  of  causes  on  the  22d  day  of  July,  and  that  the 
Plaintifi's'  clerk  in  Court  should  then  attend  with  the  record  of  the 


(a)  **  Between  Elioft  and  others,  Flaintifff,  and  T.  Broum  and  T.  Livea^,  De- 
fendants. Take  notice,  that  porsuant  to  an  order  of  &c.  made  in  this  cause,  bearim 
date  the  15th  day  of  April  last,  an  appearance  was  on  the  16th  day  of  April  Itft 
entered  for  the  above-named  Defendant  T,  Brown^  under  the  Order  VIII.  of  the 
26th  day  of  Augvst,  1841,  and  he  the  said  Defendant  T.  Brown  not  having  appeared 
by  his  own  clerk  in  Conrt,  the  above-named  Plaintiffs  hereby  give  notice,  parwsm 
to  the  order  of  this  Conrt  of  the  11th  day  of  April,  1842,  that  this  Court  will  be 
moved  by  &c.  for  the  FJaintiffs  before  &c.  on  Thursday,  the  11th  day  of  July,  1842, 
or  so  soon  after  as  counsel  can  be  heard,  that  the  Flaintifls*  bill  in  this  cause  may  be 
taken  pro  confesso  immediately  against  the  said  Defendant  T.  Drawn.  Dated  ihii 
14th  day  of  June,  1842.    J.,  B,,  &  E.,  the  Plaintiffs*  solicitors. 

(6)  Beav.  Ord.  Can.,  196.  (c)  See  ante,  p.  634,  n. 
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bill,  in  order  to  have  the  same  taken  pro  confesso.     His 

Honor  also  directed  'that  this  order  should  in  the  mean     [  •620  ] 

time  be  served  on  the  wife  of  Brown  {a). 


This  caose  coining  on  this  day,  &c.  [reciiing  the  entering  of  the  appearance.]  And 
wherens  the  Plaintiffs  being  unable,  with  due  diligence,  to  procure  attachment  to  be 
executed  ngainst  the  said  Defendant,  bj  reason  of  his  being  out  of  the  jurisdiction  of 
the  Court,  the  said  Defendant  having  absconded  to  avoid  the  process  of  tliis  Conrt, 
and  not  having  entered  an  appearance  by  his  own  clerk  in  Court,  they,  the  said  Plain- 
tiffs have  caused  to  be  inserted  in  the  London  Gazette,  five  several  notices,  that  this 
Court  would  on  the  day  therein  named  be  moved  to  take  the  Plaintiff's  bill  pro  con- 
fesso  against  the  said  Defendant,  and  the  said  Defendant's  answer  not  having  been 
filed,  as  by  the  six  clerks'  certificate  appeared,  it  was,  &c.  [reciting  the  Order  of 
the  16th  of  July].  And  the  PlainiifTs  clerk  in  Court  this  day  attending,  &c.,upon 
debate  of  the  matter,  and  hearing  the  Order  of  the  16th  day  of  Jnly  instant,  and  the 
record  of  the  Plaintiff's  bill  read  and  what  was  alleged  by  the  counsel  for  the  Plain- 
tiffs, this  Court  doth  order  and  decree  that  the  Plaintifi^s  bill  be  taken  pro  confesso 
against  the  said  Defendant  T.  Brown,  And  it  is  ordered  that  it  be  referred  to  the 
Master  &c.  Usual  aeconnts  of  the  testator's  estate.  Inquiries  as  to  ohiidren,  and 
next  of  kin.  New  trustees  to  be  appointed.  Beceiver  continued.  Further  direc- 
tions, and  costs  reserved. 


The  Master,  by  his  report,  foand  that  the  Defendant  Broum  had 
absconded  to  avoid  the  process  of  the  Court,  and  was  then  resident 
out  of  the  jurisdiction ;  and  that  in  his  absence  it  was  impossible  to 
take  the  accounts  directed,  or  to  examine  him  on  interrogatories  :  he 
found  that  Brown  had  had  no  beneficial  interest  under  the  will,  but 
was  a  trustee  only  for  the  parties  beneficially  interested.  He  made 
bis  report  as  to  debts,  legacies,  and  the  other  matters  referred,  and 
certified  that  he  had  appointed  certain  persons  new  trustees. 

*Mr.  Elmfley  moved  that  the  report  might  be  confirm-     [  *621  ] 
ed  absolutely,  or  that  the  cause  might  be  set  down  for 
further  directions,  without  confirmation  of  the  report.     The  proceed 
ing  before  the  Master  was  of  necessity  ex  parte :  the  Defendant  was 

(a)  See  aato,  p.  63ft. 
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found  by  the  report  to  have  absconded  ;  and  there  was  no  person  on 
Trhom  tho  orders  niii  or  absolute,  for  confirming  the  report,  ooald 
be  served.  If  tho  case  were  to  be  treated  as  one  in  which  the  de- 
cree was  pro  confesso  for  want  of  answer  onlj,  it  would  be  impossi- 
ble to  make  the  proceedings  effectual :  King  v.  Bryant  (a),  Parry 
V.  Perryman  (6),  Thompson  v.  Trotter  {e)^  Dominicetti  v.  Latti 
(d),  1  Dan.  Chan.  Pr.  698,  and  2  Dan.  Chan.  Pr.  804,  805,  were 
mentioned. 


1843 :  Uth  February, 

Where  a  Defendant,  ofter  tcing  served  with  the  aahpoena  to  appear  and  answer  the 
bill,  docs  not  enter  an  appearance  by  his  own  solicitor,  bat  absconds  to  aroid  the 
process  of  the  Court,  tho  Plaintiff  may,  on  the  bill  taken  pro  confetso,  under  tho 
Order  I.  of  the  Uth  of  April,  1842,  proceed  ex  parte  as  against  a  Defendant  who 
has  not  appeared,  although  the  Plaintiff  has  entered  an  appearance  for  him,  nnder 
the  Order  VIII.  of  the  26ih  of  August,  1841. 

The  ViCE-CnAXCELLoa  said  that  the  entering  of  the  appearance 
for  tho  Defendant,  under  the  Order  VIII.  of  August,  1841,  was 
for  the  purpose  of  giving  the  Plaintiff  the  benefit  of  that  step  in  the 
cause,  and  enabling  him  to  count  the  subsequent  process  from  that 
date,  but  it  had  not  the  effect  of  pla<;ing  the  Defendant  in  tho  same 
situation  as  if  he  bad  regularly  appeared  in  the  cause.  The  Court 
being  satisfied  that  the  Defendant  had  absconded,  the  case  was  the 
same  as  if  be  had  not  appeared.  The  report  might  be  confirmed 
ex  parley  and  the  cause  set  down  for  further  directions. 

Before  any  further  proceedings  were  had,  one  of  the  Plaintifis 
married,  and  the  suit  abated.    A  bill  of  revivor  was  filed,  and 

[  *622  ]         *Mr.  ElmBUy  moved  that  the  bill  of  revivor  might  be 
taken  pro  confesso  against  Brown^  or  that  the  Plaintifi^ 
might  bo  at  liberty  to  enter  an  appearance  for  him^  on  which  the 
subsequent  proceedings  might  be  founded.     No  answer  was  requir- 
ed to  the  bill  of  revivor. 

(a)  SMyL  &Cr.  191. 

(6)  M.  R.  18  July,  1888,  cited  S  Dan.  Ch.  Pr.  805,  n.  (r). 

{c)  10  December,  1883,  dted  8  Myl.  4  Cr.  188.  {d)  8  Dick.  888. 
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1843:  Bill  of  reTiTor. 

The  fact  that  an  appearance  bai  been  entered  by  the  Plaintiff  for  the  Defendant,  to 
an  original  bill,  under  the  8th  Order  of  August,  1841, — or  that  an  original  bill  hai 
been  taken  pro  confesso  against  a  Defendant  under  the  lat  Order  of  April,  1842, 
IS  no  gronnd  for  taking  either  of  those  steps  on  a  mere  bill  of  revivor  in  the  same 
•nit,  against  such  Defendant,  without  previously  going  through  all  the  preliminary 
steps,  as  in  the  case  of  an  original  bilL 

The  Vice-Chancellor  said  that  the  Court  had  no  power  either 
to  order  the  bill  of  revivor  to  be  taken  pro  confesso,  without  the  pre- 
vious process,  or  to  give  liberty  to  enter  an  appearance  to  a  bill,  no 
subpoena  thereon  having  been  served.  The  Plaintiffs  might  proceed 
as  on  an  original  suit,  and  then  the  question  would  be,  whether  the 
Defendant  could  be  treated  as  absconding  to  avoid  service  of  pro- 
cess in  this  suit,  as  well  as  in  tho  first. 

The  Plaintiffs  moved,  under  the  act  1  Will.  4,  c.  36,  s.  8  (a), 
that  the  Defendant  might  be  ordered  to  appear  to  the  bill  of  revivor 
on  a  certain  day  to  be  appdnted  by  the  Court.  The  motion  was 
supported  by  affidavits,  shewing,  that  the  Defendant  had  continued 
to  be,  and  was  still,  out  of  the  jurisdiction,  and  by  the  certificate  of 
the  clerk  of  records  and  writs,  that  the  bill  was  filed  on  the  13th  of 
March,  and  that  no  appearance  bad  been  entered  thereto  for  the 
Defendant.  The  Defendant  was  then  ordered  to  appear  within  a 
month,  and  the  order  was  publishod,  and  the  bill  of  revivor  after- 
wards taken  pro  confesso,  according  to  the  old  practice  ((). 

•The  original  cause  coming  on  for  further  directions,  [  •623  ] 
and  on  the  hearing  of  the  bill  of  revivor,  and  of  a  supple- 
mental bill,  against  the  new  trustees  and  some  other  parties,  the 
Court  continued  the  injunction  against  Brown  until  further  ordeo*, 
directed  the  receiver  to  pass  his  final  accounts,  and  ordered  the 
costs  of  the  Plaintiffs  in  all  the  causes,  and  the  costs  of  the  Defend- 
ants in  the  supplemental  cause,  to  be  taxed  and  paid  out  of  the  bal- 
ance to  be  paid  by  the  receiver,  and  by  the  trustees  on  the  future 
rents  and  profits,  with  liberty  to  any  of  the  parties  to  apply. 

(a)  Amended,  as  to  the  manner  of  puhlicadon  at  the  parish  church,  by  the'act  7 
WiU.  4,  &  1  Vict  c.  45,  i.  2.    ^ 
(6)  Bee  Baktr  t.  Kun,  4  Sim.  49S. 
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IIele  V.  Ogle. 

184-1 :  11th  January. 

Defendant  residing  out  of  the  jurisdiction,  deemed  to  have  abaoonded  to  avoid  the 
the  process  of  the  Court,  under  the  1st  Order  of  the  Uth  of  April,  1842. 

The  Defendant  was  out  of  the  jarisdiction  when  the  bill  was  filed, 
and  had  not  since  come  within  the  jarisdiction,  but  being  served 
abroad  under  the  act  4  &  5  Will.  4,  c.  82,  he  appeared  by  his  own 
solicitors,  who  intimated  an  intention  to  defend  the  suit.  His  solici- 
tors afterwards  informed  the  solicitors  for  the  Plaintiff  that  thejr  had 
consulted  counsel,  who  had  advised  that  the  Defendant  should  sub* 
mit  to  the  Plaintiff's  demand,  and  not  defend  the  suit.  No  answer 
was  put  in. 

Mr.  Walpole  moved,  on  notice  served  upon  the  solicitors  of  the 
Defendant,  more  than  fourteen  days  previously,  that  the  bill  might 
be  taken  pro  confesso,  under  the  Order  I.  oc  the  Uth  of  April, 
1842. 


The  ViceChancellor  held,  that  the  Defendant  should  be  deem- 
ed to  have  absconded  to  avoid  the  process  of  the  Court  and  made 

the  common  order,  directing  the  cause  to  be  in  the  paper 
[  *624  J     of  causes  on  a  certain  day,  *in  order  that  the  bill  might 

be  taken  pro  confesso,  unless  an  answer  should  be  put  in 
by  the  Defendant  in  the  mean  time :  this  order  to  be  served  forth- 
with OD  the  solicitors  of  the  Defendant. 


Wbatherby  v.  St.  Giorgio. 

I84S:  8th,  11th,  and  29th  May. 

A  testator  directed  his  debts  to  be  paid,  and  appointed  ezecaton  in  England^  and 
other  executors  in  Ital^^  directing  the  English  executors  to  transmit  the  residao 
to  the  Italian  executors,  and  bequeathing  such  residue  amoqgit  clasaas  of  persoas 
alleged  to  reside  in  /te^.«<— AU,  that  the  sum  to  be  paid  OTer,  being  the  zcsidne 
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after  payment  of  debts,  the  Italian  ezecators  mnst  be  regarded  as  dimply  trnitecs 
of  that  fond,  and  not  as  executors  holding  it  charged  with  debts ;  and  that  there- 
fore inquiries  mnst  be  directed  to  ascertain  the  persons  beneficially  entitled  to  the 
fund,  under  the  bequest 
That  where  a  trust  fund  is  to  be  administered  under  the  direction  of  the  Court,  the 
general  rule  requiring  the  cestui  que  trusts  to  be  parties,  is  applicable  to  foreign 
trustees  and  cestoi  que  trusts,  residing  out  of  the  jurisdiction,  unless  a  special  case 
of  difficulty  or  inconvenience  in  the  application  of  the  rule  be  shewn. 

John  St.  Giorgio,  a  native  of  Italj,  by  his  will  dated  in  March, 
1833,  after  directing  all  his  debts  and  funeral  and  testamentary  ex- 
penses to  be  paid  as  soon  as  conveniently  might  be,  appointed  Wea- 
iherby^  the  Plaintiff,  and  W.  S.  LewiSj  executors  of  his  will,  so  far 
as  related  to  his  property  in  England  and  Ireland^  and  elsewhere, 
(except  in  lUily)^  and  Doctor  Francesco  Ciceri  and  Signior  Advo- 
cate Chiuseppe  Montanara^  oiMilan^  executors  of  bis  will,  so  far  as 
related  to  his  property  in  Italy  and  not  elsewhere,  and  after  giving 
certain  legacies,  the  testator  gave  and  bequeathed  unto  Leuis  and 
the  plaintiff  the  residue  of  his  estate  and  effects  in  England  and 
Ireland^  or  elsewhere,  (except  in  Italy  as  aforesaid),  upon  trust,  as 
to  certain  parts  thereof,  for  his  son  John  Nathaniel  St.  Giorgioj 
and  the  children  of  his  said  son  as  therein  mentioned.  And  (after 
payment  of  the  legacies  bequeathed  by  any  codicil  he  might  make) 
the  testator  directed  his  said  executors  in  England  to  transmit  the 
residue,  and  every  part  thereof,  to  his  said  executors  in  Italy ^  to  be 
by  them  jointly  disposed  of,  together  with  all  property  and  effects 
that  he  should  possess  in  Italy,  or  be  entitled  to  at  the 
time  of  his  decease,  amongst  all  and  every  his  ""nephews  [  *625  ] 
and  nieces,  the  children  of  his  late  sisters  Annumiata 
De  Mxelteli  and  Tertsa  Corbetta^  who  should  be  living  at  hifl  de- 
cease, or  the  husbands  or  wife  of  such  of  them  respectively  as  should 
be  then  dead,  without  leaving  issue  then  living  or  born  in  due  time 
afterwards,  to  be  equally  divided  between  them  in  equal  proportions 
as  tenants  in  common,  and  if  but  one  such  child,  husband,  or  wife, 
to  pay  the  whole  to  such  only  child,  husband,  or  wife,  subject  to  the 
proviso,  that  if  there  should  at  his  decease  be  living  any  child  or 
children  of  his  said  nephews  or  nieces  who  should  have  died  in  his 
lifetime,  then,  that  the  share  of  such  deceased  parent  in  such  residue 
should  be  paid  to  his  or  her  child  or  children  in  equal  portions. 
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The  testator  made  a  codicil  to  hU  will,  of  the  same  date,  bj 
which  he  gave  certain  legacies.  He  made  a  second  codicil,  dated 
the  16th  of  March,  1883,  whereby  he  bequeathed  certain  debts  and 
securities  to  his  said  son,  in  trust  for  his  grandchildren.  Subse- 
quently, in  the  same  year,  the  testator  left  England^  where  he  had 
resided,  and  returned  to  Monza^  in  Lomhardy.  lie  there  made 
several  other  codicils  to  his  will,  in  the  Italian  language,  bequeath- 
ing various  legacies.  The  translation  of  one  of  these,  dated  the 
6th  of  February,  1835,  was  as  follows  : — 

^^  When  my  testament  in  London^  and  also  in  succession  my 
codicil  at  Milan^  shall  be  completely  fulfilled,  I  will,  that  all  the 
suri^us  residue  be  given  to  the  descendants  of  my  sisters  per  stirpes, 
and  not  per  capita.  My  executors  shall  be  the  advocate,  Guiseppe 
Mantanaraj  whom  I  join  with  Doctor  F.  Cieerij  of  Mitan.^*  By  a 
later  codicil,  dated  in  March,  1838,  the  testator  gave  a  legacy  to  a 
charitable  institution  in  Monza. 

The  testator  died  at  Monza^  in  August,  1840,  leaving 
[  *626  ]  •  IT.  &  Lewii,  the  Plaintiff  Weailierhy,  and  the  Defend- 
ant Guiseppe  Montanara^  surviving.  Ciceri  died  in  the 
lifetime  of  the  testator.  JUontanara  duly  published  and  proved  the 
will  and  codicils,  and  filed  the  same  of  record  in  the  imperial  royal 
municipal  court  of  Monza^  and  sent  official  copies  to  the  Plaintiff, 
who  proved  translations  thereof  in  the  ecclesiastical  courts  in  Eng- 
land and  Ireland*    Letvis  renounced  probate. 

The  Plaintiff  filed  the  bill  against  the  son  and  grandchildren  of 
the  testator,  and  Guiseppe  Montanara^  praying  that  tho  estate 
might  be  administered,  and  the  trusts  of  the  will  and  codicils  per- 
formed under  the  direction  of  the  Court.  Montanara^  though  out 
of  the  jurisdiction,  appeared,  and  put  in  his  answer.  The  cause 
was  heard  on  the  24th  of  June,  1842,  and  by  the  decree  then  made 
it  was  referred  to  the  master,  to  inquire  whether  Montanara  was 
the  duly  constituted  executor  or  representative  of  the  testator,  so 
far  as  related  to  his  property  in  Italy ^  according  to  the  laws  in  force 
there  ;  inquiries  were  also  directed  in  the  ordinary  form  with  regard 
to  the  children  of  the  testator*s  sisters,  and  whether  they  or  their 
representatives  were  out  of  the  jurisdiction,  and  if  so, — the  Plain- 
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tiff  submitting  to  account,  the  usual  accounts  were  directed.  The 
inquiries  were  prosecuted  before  the  Master  only  on  the  first  point, 
on  which  the  drafcreport  was  prepared, finding  that  Montanara  was 
the  duly  constituted  executor  or  persooal  representative,  as  to  the 
property  in  Italy,  in  order  to  avoid  the  expense  of  making  in  this 
country  the  inquiries  as  to  the  families  of  the  Italian  legatees, 
Monianaray  before  taking  the  report,  presented  his  petition  <^  re- 
hearing, thereby  suggesting,  that,  as  such  executor  and  legal  per> 
sonal  representative  in  Italy ^  he  was,  under  and  according  to  tiie 
terms  and  fair  construction  of  the  will  and  codicils,  entit- 
led to  ^receive  and  apply  in  Itdy^  according  to  such  will  [  ^627  ] 
and  codicils,  the  testator's  estate  thereby  given  and  direct- 
ed to  be  paid  to  him  for  the  purposes  therein  mentioned. 

Mr.  Roupell  and  Mr.  G.  X.  Russellj  for  the  PlaintiiT,  submitted 
that  the  deciee  was  right,  but  that  an  inquiry  as  to  the  domicile  of 

the  testator  might  be  properly  added. 

Mr.  Koe  for  the  son  and  grandchildren  of  the  testator. 

Mr.  Tinney  and  Mr.  Rogers  for  the  Defendant  M&ntanara. 

The  testator  has  appointed  a  person  to  adminbter  his  estate  in 
Italy^  and  he  has  'directed  the  surplus  in  diis  country  to  be  trans- 
mitted to  that  person.  What  prevents  this  from  being  done  ?  Am 
artificial  rule  of  this  Court,  by  which  it  assumes  the  power  of  exe- 
cuting all  trusts  brought  within  its  direction.  But  is  not  this  rule 
confined  to  cases  in  which  it  can  adequately  and  conveniently  pen- 
form  the  office  of  trustee, — namely,  to  cases  where  the  objects  of  the 
trusts  are  subjects  of  this  kingdom,  and  within  the  operatioB  of  its 
laws?  The  principle  upon  which  the  Court  acts  in  assuming  the  ad- 
ministration of  trusts,  is  founded  on  justice  amd  convenience ;  but  the 
difficulty  and  expense  of  undertaking  a  trust,  where  all  the  &ets  upoa 
which  the  Court  is  to  proceed,  and  the  law  by  which  it  is  to  be  guided, 
must  be  collected  by  inquiries  in  a  foreign  country,  take  the  oase  al- 
together out  of  the  operation  of  that  principle.  If  the  objects  of  the 
testator's  bounty  were  simply  indicated,  and  no  hand  inter- 
posed *as  the  medium  of  distribution,  the  Court  might  have  £  *628  j 
uo  alternative  but  that  ef  administering  the  estate  amof^t 
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Buch  objects ;  but  where  that  course  is  not  absolutely  neceflsary, — 
and  nvbere,  as  in  this  case,  there  is  a  foreign  executor,  the  Court 
will  not  undertake  that  office.  The  distinction  between  the  cases  of 
English  and  foreign  trusts  is  seen  in  the  cases  of  legacies  to  foreign 
charities,  which  the  Court  does  not  undertake  to  administer,  but 
merely  ascertains  the  hand  to  receive  the  legacy. 

The  following  cases  were  cited:  Attomej/' General  v.  Lepine  (a), 
Frovoet  ^c.  of  Edinburgh  v.  Aubery  iV)^  Predion  v.  Lord  MeL 
ville  ((?),  Attorney' General  v.  StepheH8(^d^^  Mayor  of  Lyons  v.  Uaet 
India  Company  (e),  Emery  v.  Rill  (j).  Hall  v.  Dewe%  (A),  San* 
dilands  v.  Innee  (t),  and  Thorp  y.  Owen  (k),  and  analogous  cases. 


Vice-chancellor  : — 

The  testator  first  directs  all  his  debts  to  bf»  paid,  and  then  that 
his  executors  in  England  shall  transmit  the  residue  to  his  executoic^ 
in  Italyj  to  be  by  them  disposed  of,  together  with  all  his  property  in 
Italy^  among  certain  legatees.  It  is  clear,  therefore,  that  the  fund 
which  he  had  in  bis  contemplation  was  the  residue  after  the  debts 
were  paid,  and  it  appears  to  me  impossible  to  escape  the  conclusion 

that  the  executors  in  Italy  must  be  taken  to  be  legatees 
[  *629  ]     in  trust.    I  am  now  called  upon  *to  decide  a  perfectly 

abstract  proposition.  The  rule  in  England  is,  that  if 
property  is  given  to  a  trustee  for  certain  cestui  que  trusts,  the 
Court  will  pay  it  to  the  cestui  que  trusts,  and  not  to  the  trustee. 
If  I  were  not  to  follow  that  rule  in  this  case,  I  should,  in  effect, 
decide,  that  in  every  case  where  there  is  a  direction  to  pay  money 
to  a  foreign  trustee,  to  be  by  him  paid  to  another  person,  that  such 
other  person  is  not  a  necessary  party  to  the  smt ;  or,  in  other  words, 
that  the  rule,  which  is  applicable  in  England^  ceases  to  apply  where 
the  trustee  and  objects  of  the  trust  are  the  subjects  of  a  foreiga 
country,  and  out  of  the  jurisdiction  of  the  Court.    There  is  nothing 

(o)  2  Swans.  ISl.  {b)  Ambl.  23S.  {e)  S  CL  &  Fin.  I. 

{d)  8  Myl.  &  K.  347.  («)  1  Moore,  Privy  Conncil  Catei,  175. 

ig)  1  Bom.  112.  (A)  Jbc.  ISS.  (i)  8  Sinu  SSfli 

(Jk)  Ants,  p.  607. 
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at  present  before  me  to  shew  that  there  is  any  difficulty  in  this 
case  to  justify  a  departure  from  the  ordinary  rule :  At  the  present 
time,  the  case  must  be  open  to  the  same  observations  as  all  other 
eases  are  with  respect  to  parties, — that  wherever  a  great  practical 
inconvenience  arises  in  applying  the  general  rule,  there  the  Court 
has  power  to  relax  it,  in  order  to  prevent  that  which  was  laid  down 
for  the  purposes  of  justice  from  working  the  contrary ;  And  that 
would  no  doubt  be  the  case,  if,  where  a  small  property  had  to  be 
divided  among  a  great  number  of  foreigners,  all  the  cestui  que 
trusts  were  compelled  to  prove  their  right  in  the  Master's  office  in 
England.  I  must  continue  the  direction  for  inquiry  with  respect 
to  the  parties  abroad.  I  cannot  introduce  a  rule  different  from 
that  which  prevails  in  all  ordinary  cases,  without  seeing  that  there 
is  in  truth  some  particular  difficulty  in  following  it. 

I  endeavoured  at  first  to  adopt  the  argument  that  MinUanara  and 
Cietri  should  be  considered  as  strictly  executors ;  for  I  then  should 
have  had  less  difficulty  in  directing  the  money  to  be  paid  over  to 
them,  as  they  would  in  that  case  have  been  bound  to  pay 
any  debts  *which  might  have  existed,  and  would  have  [  *6S0  ] 
been  accountable  for  the  residue  :  but  it  is  admitted  that 
the  debts  must  be  pud  in  this  country,  and  the  executors  here  are 
directed  to  pay  over  the  surplus  to  the  executors  in  Italy.  It  is 
therefore  a  payment  by  a  trustee  to  a  trustee. 

I  mean  to  decide  nothing  beyond  what  I  am  forced  to  decide.  I 
only  abstain  from  deciding,  that  where  the  legatees  are  foreigners, 
the  rule  requiring  the  cestui  que  trusts,  to  whom  personally  the 
money  is  to  bo  paid,  to  be  made  parties,  does  not  prima  facie  apply. 
The  case  is  different  from  that  of  a  charity  where  there  is  no  direc- 
tion to  pay  personally. 

It  appears  to  me  that  much  difficulty  might  be  avoided  by  Moi^ 
tanara  having  the  carriage  of  so  much  of  the  order  as  directs  the 
inquiries,  for  ho  will  probably  be  in  a  condition  to  shew  to  the  Mas- 
ter better  than  any  other  party  the  state  of  the  families,  and  what 
difficulties  there  are  in  following  out  the  order. 

[1%e  inquiries  proper  to  be  made  were  afterwards  considered  in 
detail.] 
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Thi»  Court  doth  order  :  [Directions  as  to  payment  of  fond  into  Court,  &c.  to 
stand.]  And  it  is  ordered  that  it  be  referred  to  the  Master,  &c.  to  inquire  and  state 
to  the  Court  what  was  the  testator's  domicile  at  the  time  of  his  death.  Aod,  &c. 
inquire,  &c.  whether  the  Defendant  Guistrjypg  Montanara  is  the  duly  constituted  es- 
oentor  or  personal  representative  of  the  teetator,  according  to  the  law  of  the  country 
of  the  testator's  domicile  at  the  time  of  his  death.  And,  &c.  inqoire,  &c.  whether, 
by  the  law  of  the  country  of  the  testator's  domicile  at  the  time  of  his  death,  the  be- 
quest in  (he  will  contained,  whereby  the  testator  directed  his  executors  in  England  to 
transmit  the  residoe  of  his  property  not  therein  bequeathed  to  his  executors. in  Italy, 
to  be  by  them  jointly  disposed  of,  together  with  all  property  and  effects 
[  *d31  ]  *that  he  should  possiess  in  Italy ^  in  manner  therein  mentioned,  was  wholly, 
or  to  any  and  what  extent,  valid.  Aod,  &c.  inquire,  &c  whetlier  by  the 
law  of  the  country  of  the  said  testator's  domicile  at  the  time  of  his  death  the  right  or 
title  to  receive  the  said  residuary  property  survives  to  the  said  Guiseppe  Montanara 
alone,  Francesco  Ciceri  in  the  said  wtU  also  named  an  executor  thereof  being  now 
dead.  And,  &c.  inquire,  &c.  whether  the  snid  testator's  sisters,  Annunziata  deMich- 
eli  and  Teresa  Corhetta^  in  the  said  will  named,  or  either  and  which  of  them,  had  anj, 
and  if  any,  what  children  or  child,  and  whether  any  or  either,  and  which  of  such  child 
Or  children  have  died,  and  if  so,  when  and  at  what  ages  they  reepectively  died,  and 
who,  according  to  the  law  of  the  domicile  of  such  child  or  children  respectively  who 
inrvived  the  said  testator  and  have  since  died,  are  entitled  to  receive  the  shares  of 
such  child  or  children,  if  any  ;  and  whether  any  or  either  and  which  of  such  children, 
if  any,  who  died  in  the  lifetime  of  the  said  testator  left  any  and  what  iesoe  then  fiv- 
ing*,  or  born  in  due  time  after  their  parents'  decease  ;  and  whether  any  or  either  and 
which  of  such  issue,  if  any,  are  or  is  dead,  and  who,  according  to  the  law  of  the 
domicile  of  such  issue  respectively,  are  entitled  to  receive  their  shares,  if  any,  of  the 
said  testator's  residuary  properly  ;  and  whether  any  or  either  and  which  of  such 
child  or  children  who,  if  any  died  without  leaving  any  issue  living  at  the  time  of  the 
testator's  death,  or  bom  in  doe  time  afterwards,  left  any  and  what  hosbend  or  wife,  as 
the  case  may  be,  and  whether  such  husbands  or  wives  respectively  are  living  or  desdi 
and  who,  according  to  the  law  of  the  domicile  of  snch  of  the  said  husbands  aod 
Irives  respectively,  if  any,  as  are  dead,  are  entitled  to  receive  their  shares,  if  any,  of 
the  said  teMator's  resitfeary  property  ;  and  it  being  alleged  that  all  the  children  of  the 
said  testator's  said  two  aiaters  who  were  living  at  his  death,  and  the  husbands  or  wives 
as  the  case  may  be,  of  such,  if  any  of  them,  as  were  then  dead  without  leaving  issue 
then  living,  or  bom  in  due  time  after,  and  the  issue  of  such,  if  any,  as  were  then  dead 
leaving  issue,  or  the  persons  or  person  so  entitled  respectively  as  aforesaid  are 
ahro«d,  out  of  the  jurisdiction  of  this  Conrt,  it  is  ordered  that  it  be  referred,  &&  to 
inquire,  &c.  whether  such  is  the  fact.  And  the  said  Defendant  Ouiseppe  Montanara, 
is  to  have  the  carriage  of  this  decree,  so  far  ns  relates  to  the  inquiries  relating  to  the 
testator's  domicile,  and  to  the  rights  of  the  said  Defendant  Guiseppe  JSduntanara,  and 
to  the  children  and  issne  of  the  said  testator's  said  sisters,  their  domicile  aod  residen' 
ces,  and  the  person  entitled  under  them,  and  their  domicile  and  residences,  respect- 
ively ;  and  the  rights  of  and  onder  all  the  above  parties'  domiciles  and  residences 
aihrond,  aocording  to  the  law  of  the  doroieXe  of  snch  parties  severally  and  respectively  ; 
and  in  case  the  Master  shsll  lind  that  the  said  Defendant  Guiseppe  Montanara  k  the 
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My  eonttiitted  exeeotor  or  poraooal  represeotadve  of  tbe  sBid'teitBtor, 
^according  to  the  law  of  the  ooontry  of  the  said  testator's  domicile  at  the  [  *6d2  ] 
time  of  his  death,  and  that  all  tbe  children  of  tbe  said  testator's  sisters  who 
were  living  at  his  death,  and  the  husbands  and  wives,  as  tbe  cnse  may  be,  of  soch,  if 
any,  of  them,  as  were  then  ItTiog,  or  born  in  dae  time  aAerwards,  and  the  issue  of 
Boch,  if  any,  as  were  then  dead  leaving  issne,  or  their  legal  personal  representatives 
are  abroad,  out  of  the  jurisdiction  of  this  Conrt,  then,— the  Plaintiff  sabmitting  to  ac- 
count, — it  is  ordered  that  the  said  Master  do  take  an  account  of  tbe  personal  estate 
and  effects  of  the  said  testator,  not  specifically  bequeathed,  come  to  the  bauds  of  the 
Plaintiff,  or,  &c.  And  it  is  ordered,  &c.  [Usual  directions  for  an  account  of  debts, 
funeral  expenses,  and  legacies,  and  application  of  the  personal  estate  in  a  due  course 
of  administration.  Inquiries  relating  to  particular  persons  indicated  by  the  wilt,  and 
coocerniog  certain  specific  property.  Liberty  to  state  special  circumstances.  Further 
directions,  and  costs  reset ved] 


Bertolacci  v.  Johnstone. 

SMh  Nov.  and  6th  Dec 

A  Plaintiff  amending  his  bill  af^r  answer,  by  adding  new  Defendants,  does  not  thereby 
acquire  a  right  to  make  a  further  amendment  against  the  original  Defendants,  under 
the  13th  Order  of  April,  1828,  within  six  weeks  after  the  answers  of  the  new  De- 
fendants are  to  be  deemed  sufficient  ;  but  the  time  during  which  the  Plaintiff  may 
amead,  under  that  order,  must  be  conuted  from  the  date  when  the  last  answer  of 
the  original  Defendanta  is  to  be  deemed  sufficient 

An  application  for  leave  to  amend  after  answer,  not  founded  upon  the  ISth  Order  of 
April,  1828,  must  be  supported  by  affidavits,  hot  confined  to  the  facts  required  to 
be  shewn  m  cases  withm  that  order,  but  sufficient  also  to  satisfy  the  Court  that  from 
the  occaswn  and  necessity  for  the  proposed  amendments,  tbe  leave  ought  to  be  given. 

The  original  bill  was  filed  on  the  6th  of  December,  1842,  against 
Sir  A,  Johnstone^  as  the  sole  Defendant.  The  appearance  was 
entered  on  the  7th  of  December,  and  the  answer  put  in  on  the  3rd 
of  February,  1843.  The  Plaintiff  obtained  an  order  to  amend  on 
the  6th  of  Maj,  and  the  amended  bill  was  filed  against  the  Defend- 
ant Johnstone^  and  other  Defendants  then  added,  on  the  26th  of 
May.  The  answer  of  the  Defendant  Johnstone  to  tbe  amended  bill 
was  ptU  in  on  the  1st  of  July,  1843.  In  Michaelmas  Term,  the 
Plaintiff  applie<i  to  the  Master  for  leave  to  amend  tbe  bill,  support- 
ing his  application  by  the   affidavit  retjuired   by   the  Order  XIII. 
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(amended)  of  April,  1820.  The  application  was  op> 
[  *633  ]     posed,  and  the  ^Master  refused  to  make  the  order,  being 

of  opinion  that  the  six  weeks  within  which,  according  to 
the  Order  XIII.,  it  must  be  obtained,  had  then  expired.  The 
Plaintiff  now  moved  the  Court  for  leave  to  amend  the  bill,  support- 
ing the  motion  by  the  affidavit  which  was  tendered  before  the  Mas- 
ter. The  Defendants  (other  than  Sir  A,  Johnstone)  had  not  an- 
swered. 

Mr.  Burge  and  Mr.  W.  R.  Ullis,  for  the  motion,  cited  Evans  v. 
Hughes  (a),  Cullingworth  v.  Orundy^  Qi)^  and  argued,  that,  as 
some  of  the  Defendants  had  not  answered,  the  time  allowed  for 
amendment  by  the  13th  Order  had  not  expired. 

Mr.  RoupeU  and  Mr.  James  Parker ^  for  the  Defendant  Johnstone^ 
opposed  the  motion,  and  insisted  that  the  construction  suggested  by 
the  Plaintiff  led  to  the  absurd  consequence  of  enabling  him  to  pre- 
serve his  power  of  amending  the  bill  so  long  as  he  might  think  pro- 
per to  add  new  parties.  The  motion  could  not  be  sustained  as  an 
appeal  from  the  Master,  for  the  Master  plainly  had  no  power  to 
make  the  order :  Eadddsea  v.  Nevile  (<;),  lAoyd  v.  Wait^  (<2),  At- 
tomty  Q-eneral  v.  Nethercoat  («),  Maehitt  v.  Palmer  (^).  And  it 
could  not  be  sustained  as  an  original  motion,  for  the  Plaintiff  had 
not  supported  it  by  the  necessary  evidence  :  Haddelsea  v.  Neville^ 
Phillips  V.  Ooding(K). 


Vice  Chancellor  : — 

In  this  case  an  application  by  the  Plaintiff  for  leave  to 
[  *634  ]  amend  his  bill  was  made  during  the  present  term  to  *the 
Master.  The  application  was  made  under  the  13th  0^ 
der  of  1828,  and  supported  by  the  affidavit  required  by  that  order. 
The  application  was  opposed  before  the  Master  by  the  Defendant 
Sir  Alexander  Johnstone^  upon  a  suggestion  that  the  six  weeks  with- 
in which  a  plaintiff  by  the  terms  of  the  13th  Order  is  required  to 

(a)  6  Sim.  666.  (6)  8  Myl.  &  K.  369.  (e)  4  Baav.  28. 

(<f)  4  Myl.  &  Cr.  S57.  («)  8  Myl.  ft  Cr.  604.  {g)  10  Sim.  241. 

(A)  lHftra.40. 
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make  his  application  bad  expired ;  and  the  Master  being  of  opinion 
that  the  six  weeks  had  expired,  refased  the  application.  And  if  tho 
six  weeks  had  expired,  there  can  be  no  doubt  that  the  Master's  ju- 
risdiction was  gone,  the  decisions  being  express  and  clear  that  the 
Masters  have  no  power  to  dispense  with  the  general  orders  of  the 
Court:  Loyd  v.  Wait  (a)  Smith  v.  Wtbiter  (i). 

The  application  was  then  made  before  this  Court,  and  was  rested 
b;  the  Plaintiff  upon  the  13th  Order  of  1828,  and  the  affidavit 
which  that  order  requires,  and  upon  no  other  ground*  [His  Honor 
stated  the  dates  of  the  several  proceedings  as  above.] — ^Now,  if  Sir 
A.  Johnstone  had  continued  to  be  sole  Defendant,  I  do  not  see  how 
any  question  could  have  arisen.  The  plaintiff  had  an  order  to  amend 
against  Sir  A.  Johnstone  after  answer,  and  the  18th  Order  says  the 
Plaintiff  shall  have  no  further  order  to  amend,  unless  the  same  be 
obtiuned  within  six  weeks  after  the  answer  of  a  sole  Defendant  is  to 
be  deemed  sufficient.  It  is  admitted,  that  at  the  time  of  the  appli- 
cation to  the  Master,  the  six  weeks  had  long  since  expired,  suppos- 
ing him  to  have  continued  the  sole  Defendant.  The  Plaintiff,  there- 
fore, was  forced,  in  support  of  his  case,  to  contend,  that  the  addition 
of  new  parties  to  the  bill  by  the  first  amendment  took  the  case  out 
of  the  operation  of  the  ISth  Order  against  the  original 
Defendant ;  and  that  because  the  Plaintiff  has  had  *no  [  *685  ] 
order  to  amend  against  the  new  Defendants,  the  right  to 
amend  against  them  draws  with  it  a  right  to  amend  against  the  ori- 
ginal Defendant.  That  argument,  if  well  fou  nded,  might  perhaps, 
supersede  the  necessity  of  the  affidavit  required  by  the  13th  Order ; 
for,  as  against  the  new  Defendants,  the  Pliuntiff  would  have  a  right 
to  amend  his  bill  once,  as  of  course,  without  any  affidavit.  This, 
however,  was  not  contended  for;  the  Plaintiff  admitted  that,  as 
against  the  original  Defendant,  the  affidavit  was  necessary.  If  this 
was  so,  the  Defendant  said  that  it  followed,  the  six  weeks  to  which 
the  right  to  amend  is  restrained  by  the  ISth  Order  must  apply 
also;  and  this  again  was  admitted  by  the  Plaintiff;  but  it  was  in- 
sisted, that  upon  a  sound  construction  of  the  18th  Order,  the  con- 
Co)  4  Myl.  &  Cr.  257. 
(A)  •  MjL  &  Cr.  244.    See  fitridkkMd  V.  AridUMd,  4  Bisv.  14fi» 
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eequerioe  of  adding  parties  to  the  bill  was  to  give  a  new  point  of  time 
from  which  six  weeks  was  to  be  computed.  I  am  clear  that  that  is 
not  a  sound  construction  of  the  order.  K  such  a  construction  were 
admitted,  the  14th  Order  would  be  virtually  abrogated,  and  the  old 
practice,  which  it  was  l^e  object  of  that  order  to  supersede,  would  be 
revived  ;  for  a  plaintiff,  in  the  first  instance,  or  bj  the  colourable  ad- 
dition of  a  friendly  party,  might  acquire  the  right  of  amending  his  bill 
toties  quoties  against  an  original  Defendant.  In  order  that  the  18th 
Order  may  bo  effectual,  it  must  be  applied  separately  against  each 
Defendant.  Each  must  have  the  right  to  claim  the  benefit  of  the  or- 
der :  and  if  a  Plaintiff  chooses,  without  reasonable  cause,  to  amend 
his  bill  against  any  one  Defendant  before  making  all  necessary  parties 
to  his  bill,  and  getting  in  their  answers,  he  cannot  by  so  conducting 
his  suit  acquire  a  right  as  of  course  to  deprive  the  original  Defend- 
ant of  the  protection  of  the  18th  Order. 

I  have  made  the  above  observation  in  deference  to 
(]  *636  ]  *the  very  earnest  argument  which  was  addressed  to  me 
by  the  Plaintiff's  counsel.  But  I  consider  the  pmnt  as 
settled  by  authority  :  Attorney- General  v.  Ntthercoat  (a),  Eaddd- 
%ea  V.  Nevile(l>)y  Machitt  v.  Palmer  (js)  ;  and  so  far  as  the  juris- 
diction of  the  Master  is  concerned,  the  case  of  Evan9  v.  Rughei(d). 
Those  oases  necessarily  decide  that  the  Master  had  in  this  case  no 
jurisdiction  ;  for  if  he  had,  the  jurisdiction  of  the  court,  except  on 
appeal,  is  taken  away  by  the  act  3  &  4  Will.  4,  c.  94,  ss.  18. 14. 
So  far,  therefore,  as  the  question  depends  upon  the  jurisdiction  of 
the  Master,  I  am  clear  the  Master  was  right.  No  injustice  can  fol- 
low from  such  a  decision:  for  although  the  Master  cannot,  the 
Court  may  dispense  with  its  general  orders  in  a  proper  case. 

The  only  way  in  which  the  Plaintiff's  application  could  be  sus- 
tained was,  that  to  which  I  pointed  the  attention  of  his  counsel,  but 
which  I  understand  them  to  repudiate,  namely,  to  consider  the  ap- 
plication before  me  as  the  original  application  for  leave  to  amend, 
and  by  contending  that  the  affidavit  required  by  the  18th  Order 
ought  to  satisfy  the  Court.    In  the  AUomey- General  v.  Netkercoaty 

(«)  2  Mjl.  &  Cr.  e04.  tb)  4  Bear.  '2S. 

(c  10  Sm.  241.  (tfj  5  Siia.ie6S. 
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Lord  Cottenham  decided  that  the  afiSdavits  required  bj  the  13th 
Order  was  indiepensahle ;  but  he  did  not  decide,  that,  in  a  case  not 
falling  wholly  within  that  order,  such  affidavit  alone  would  necessa- 
rily be  sufficient.  In  Matehitt  v.  Palmer  the  Vice-Chancellor  of 
England  gave  leave  to  amend  upon  that  affidavit  only,  but  no  objec* 
tion  was  taken  to  the  sufficiency  of  the  affidavit,  the  only  point  ar- 
gued before  him  being  that  of  jurisdiction.  In  Haddehea  y.  Ntvile^ 
the  ground  of  the  application  supported  by  affidavit  was  matter  new- 
ly discovered  since  the  last  amendment.  The  report 
^states  that  the  Master  of  the  Bolls  was  not  satisfied  with  [  *637  ] 
the  affidavits,  but  the  particulars  in  which  they  were  de- 
fective are  not  given.  My  own  opinion,  explained  by  the  reasons  I 
have  already  mentioned,  is,  that  in  order  to  preserve  the  13th  Order 
for  any  useful  purpose,  the  affidavit  required  by  the  13th  Order, 
however  necessary,  ought  not  alone  to  satisfy  the  Court  in  a  case 
not  falling  wholly  within  the  13ih  Order.  I  do  not  mean  to  say 
that  the  Court  ought  to  lay  down  any  very  strict  rule  for  cases  like 
the  present ;  but  I  think  the  Court  ought  to  be  informed  of  enough 
of  the  case  to  explain  at  least  why  the  new  Defendants  were  not 
originally  made  parties,  and  why  the  Plaintiff  is  placed  in  his  pre- 
sent difficulty ;  and  shewing  that  no  material  inconvenience  will 
arise  to  the  original  Defendant,  in  order  that  the  Court  may  be  satis* 
fied  the  rules  of  practice  have  not  been  abused. 

It  was  said  that  no  answer  to  the  amendments  would  be  required 
from  Sir  A.  JoJmstone:  but  that,  in  the  abstract,  can  make  no 
difference,  for  the  amendments  may  be  such  that  he  may  be  advised 
he  ought  to  answer  them. 

As  the  present  application  has  been  made  by  way  of  appeal  from 
the  Master's  judgment,  and  not  otherwise,  and  has  been  rested 
exclusively  upon  the  Idth  Order  and  no  special  case  for  making  any 
order  to  amend  has  been  stated,  I  think  I  ought  in  thi3  case  to 
make  an  order,  tlic  SLime  in  substance  as  was  made  by  Lord  Cotten- 
ham in  the  Attometf- General  v.  Nether  coat 

[Motion  refused  with  costs,  but  without  prejudice  to  any  subse- 
quent application  for  leave  to  amend.]  ^ 

Vol.  n.  70 
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[  *688  ]  'Breeze  v.  English. 

1843:  12th  and  14th  Jane. 

The  right  of  a  plaintiff  to  call  for  an  aniwer  to  hii  amended  bHl,  does  not  depend 
on  the  fact  of  whether  the  order  for  leave  to  amend  ia  made  npon  the  undertakiog 
to  pay  costs  to  the  Defendant,  or  to  amend  the  Defendant's  office  copy ;  and, 
therefore,  where  the  bill  was  amended  under  an  order  whereby  the  Plaintiff  under- 
took to  amend  the  Defendant's  office  copy,  a  motion  to  set  aside  a  sobpeens 
requiring  the  Defendant  to  appear  to  and  answer  the  amended  bill  was  refnscd. 

On  a  special  application  to  the  Master,  the  Plaintiff  obtained  an 
order  that  he  should  be  at  liberty  to  amend  his  bill  as  be  might  be 
advised,  undertaking  to  amend  within  three  weeks,  and  amending 
the  Defendant's  ofiBce  copy.  The  Plaintiff  thereupon  amended  his 
bill,  and  served  the  Defendant  with  a  subpoena  to  appear  to,  and  to 
answer  the  amended  bill. 

Mr.  Kenyon  Parker  and  Mr.  JameB  Hill  moved  that  the  subpoena 
might  bo  set  aside  for  irregularity,  on  the  ground  that  the  Plaintiff", 
requiring  a  further  answer,  ought  to  have  taken  out  the  order  to 
amend,  upon  payment  of  20«.  costs,  and  not  merely  upon  amending 
the  Defendant's  office  copy.  They  said  that  the  Plaintiff  had  the 
option  of  amending  the  office  copy,  instead  of  paying  the  20^.  only, 
where  no  further  answer  was  required.  Boddington  v.  Woodley  (a). 
Not  having  paid  such  costs,  he  was  entitled  to  call  for  an  answer. 

Mr.  Cooper  J  for  the  Plaintiff,  submitted  that  the  circumstance  of 
whether  a  further  answer  was  required  or  not,  was  immaterial  to  the 
queatioD.     Coz  v.  Champneye  (b) ;  Boewell  v.  Taeker  (c). 


The  Yice*Ghangei.lob  adverted  to  the  Statute  3  &  4  W.  4,  o. 

94  (d)^  under  which  applications  ior  leave  to  amend  are 

[  *6S6  ]     made  to  the  Masters  in  the  first  instance,  and  ^observed 

that  by  the  15th  section,  the  Master  was  empowered 

(a)  9  Sim.  880.*  (6)  6  Madd.  814. 

(«)  2  Keen,  I8&  {d)  8a  1S»  14, 16. 
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either  to  direct  that  the  costs  of  such  applications  to  him  should  be 
costs  in  the  cause,  or  to  award  what  costs  the  parties  should  pay. 
In  this  case  the  Master  had  not  given  any  direction  by  his  order 
with  respect  to  costs,  but  the  existence  of  any  such  direction,  or 
the  absence  of  it^  could  not  affect  the  question,  whether  the  amend- 
ments were  to  be  answered.  The  right  to  a  further  answer  could 
not  depend  on  the  form  of  the  order  as  to  costs,  or  on  the  question, 
whether  the  Defendant  was  to  be  paid  20«.  in  respect  of  costs,  or 
to  have  his  office  copy  of  the  bill  amended,  free  of  expense.  Even 
if  the  Defendant  had,  before  answering,  been  entitled  to  costs,  the 
reasonable  course  would  have  been,  instead  of  this  motion,  to  have 
applied  to  the  Court  to  stay  the  process  under  the  subpcena,  until 
the  Plaintiff  had  fulfilled  the  condition  by  making  the  required  pay. 
ment. 

[Motion  refused,  but  without  costs,  the  practice  on  the  subject 
baving  been  unsettled.J 


GOLDSWOBTHY  V.  CrOSSLBT. 

1S43 :  5th  and  6tb  December. 

The  19th  Ovder  of  April,  1828,  althoogh  it  exdndee  the  MichaelmM  and  Cbriatmu 
▼acatioDfl  from  being  reckoned  in  the  time  allowed  for  amending  billfl ;  hae  not  in 
a  caie  where  the  answer  most  be  deemed  foflSdent  before  the  vacation,  and  the 
Plaintiff  baa  obtained  no  order  to  amend,  the  effect  of  excluding  the  vacation  from 
being  counted  in  the  second  period  of  two  months,  at  the  end  of  which,  according 
to  the  4th  and  16th  Orders,  of  April,  1838,  the  Defbadant  may  move  to  dismiss 
for  want  of  prosecution.  The  26th  Order  of  December,  ItiSa,  makes  no  difference 
in  that  respect 

Mr.  BACON  moved,  on  behalf  of  a  defendant,  to  dismiss  the 
.bill  for  want  of  prosecution.  The  answer  of  the  Defendant  had  been 
filed  on  the  24th  of  May,  1843,  and,  no  exceptions  being  taken, 
would  have  been  deemed  sufficient  on  the  18th  of  July  ;  (Order  IV. 
of  April,  182S) ;  and  more  than  two  months  had  since  elapsed. 
Order.  XYI.  (aoMiKled)  of  April,  1828. 
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[  •640  ]  •Mr.  WcdkeVj  contra. — ^The  motion  to  dismiss  is  pre- 
mature,  for  the  Plaintiff  maj  obtain  an  order  to  amend 
his  bill,  at  any  time  within  six  weeks  after  the  answer  is  to  be  deem- 
ed sufficient.  Order  XIII.  (amended)  of  April,  1828.  And  the 
time  which  elapsed  between  the  20th  of  July  (which  was  the  last 
seal  after  Trinity  Term)  and  the  first  seal  before  Michaelmas  Term, 
—or  there  being  no  seal  before  Michaehnas  Term,  the  first  day  of 
that  term  (a)  is  not  to  be  reckoned,  in  computing  the  time  allowed 
to  the  Plaintiff  to  amend.  Order  XIX-  (amended)  of  April,  1828. 
The  Plaintiff  is  therefore  still  entitled  to  an  order  to  amend  ;  and 
until  that  time  has  expired,  the  Defendant  is  not  at  liberty  to  serve 
a  notice  of  motion  to  dismis  for  want  of  prosecution.  Order  XXVI. 
of  December,  1833(6). 

Mr.  Bacofiy  in  reply. — The  Plaintiff  cannot  add  the  six  weeks 
during  which  he  might  obtain  an  order  to  amend,  to  the  two  months 
which  elapses  before  the  answer  is  deemed  sufficient,  and  thereby 
make  one  period,  excluding  the  long  vacation.  The  two  months  is 
a  distinct  period,  independent  of  any  other ;  and  when  the  two  months 
expired,  all  the  subsequent  time,  whether  in  term  or  vacation,  must 
be  counted.     Marriott  v.  TarpUy  (<?),  Bame%  v.  Tweddle  (d). 


Vice-Chancbllor  : — 

The  answer  in  this  case  was  filed  the  24th  of  May,  and  must,  ac- 
cording to  the  4th  Order  of  1828,  have  been  deemed  sufficient  at 
the  end  of  two  succeeding  months,  which  expired  before  the  last 

seal  after  Trinity  term.  The  Plaintiff,  however,  con* 
[  *641  ]     tends  that,  inasmuch  *as  he  is  allowed  by  the  practice  of 

the  Court  to  obtain  an  order  to  amend  within  six  weeks 
from  that  time  ;  and  as,  by  the  19th  Order,  the  vacation  is  not  to 
be  reckoned  in  the  computation  of  time  which  is  allowed  to  a  party 
for  amending  any  bill,  he  is  therefore  entitled  to  a  period  of  six 
weeks  to  amend  his  bill  from  the  time  when  the  answer  was  to  be 
deemed  sufficient,  in  addition  to  the  long  vacation.  I  do  not  accede 
to  that  argument.     The  cases  of  Marriott  v.  Tarpley^  and  Bame$ 

(a)  10  Sim.  4S4.  )  See  Gui/y  y.  Van  Bodkoa$$,  6  Sim.  068. 

(c)  8  Sim.  18.  {d)  10  Sim.  481. 
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V.  Tweddle^  shew  that  the  effect  of  the  19th  Order  is  only  to  prevent 
the  intermediate  vacations  to  which  it  refers  from  being  reckoned  in 
the  two  months  allowed  by  the  4th  Order.  In  the  present  case  the 
two  months  were  complete  before  the  last  seal ;  and  that  being  so, 
the  second  period  of  two  months  would  ran  notwithstanding  the  va- 
cation. 

[The  Plaintiff,  after  onsnccessfully  arguing  against  the  motion, 
on  the  merits,  ultimately  entered  into  the  usual  undertaking  to 
speed.] 


•Bampobd  v.  Bamford.  [  '642  ] 

1843:  10th  and  IStb  Norember. 

If  ID  the  prosecntion  of  inqairiei  under  a  refereoce  to  tha  Master,  commission  to  ex- 
amine witnesses  abroad  be  necessary,  an  application  must  be  made  to  the  Master 
for  his  certiBcate,  before  applying  to  the  Court  for  the  commission. 

Sembl^t  the  motion  for  the  commission,  on  the  Master's  certificate,  is  of  course. 

In  the  course  of  the  proceedings,  under  a  reference  to  the 
Master,  to  inquire,  among  other  things,  when  a  certain  person  died, 
the  Plaintiff  moved  the  Court,  upon  notice,  for  a  commission  to 
examine  witnesses  abroad.  No  certificate  of  the  Master,  that  the 
commission  was  necessary,  had  been  obtained, 

Mr.  Roupell  and  Mr.  BomiUy^  for  the  motion,  said  that  a  com- 
mission, to  be  executed  in  the  country,  issued  upon  the  certificate  of 
the  Master;  but  a  commission  abroad  could  only  be  obtained  by 
application  to  the  Court  in  the  first  instance. 

Mr.  Koe  and  Mr.  Roger$  opposed  the  motion,  as  irregular.  The 
application  ought  to  have  been  made  to  the  Master,  and,  upon  his 
certificate,  the  motion  would  have  been  of  course.  There  was  no 
anch  distinction,  as  was  suggested,  between  commissions  at  home 
and  abroad.     2  Dan.  Ch.  Pr.  526. 


Thi  Vios-Chancbllor  said,  that  he  had  communicated  with 
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some  of  the  Masters  on  the  point,  and  they  all  agreed  in  etatiog 
that  whenever  it  was  necessary  to  ascertain  any  fact  respecting 
which  a  reference  had  been  directed  to  them,  and  the  evidence  of 
witnesses  abroad  was  required,  the  commission  issaed  on  the  certifi* 
cate  of  the  Master,  without  any  previous  application  to  the  Court. 

He  had  also  been  furnished  by  the  Registrar  (a)  with 
[  *643  ]     several  cases,  in  which  the  Court  had  ordered  the  Vom- 

mission  to  issue,  for  the  examination  of  witnesses  abroad, 
sometimes  upon  motion  of  course,  and  sometimes  upon  motions  on 
which  the  other  parties  appeared;  but  in  all  these  cases,  the  order 
proceeded  upon  the  certificateof  the  Master(i).  It  appeared,  there- 
fore, that  an  application  ought  to  be  made  to  the  Master,  and  that 

the  motion  was  regular. 

Motion  refused,  with  costs. 


[  •644  ]  •Simmons  v.  Wood. 

1S43:  Slat  Angoat,  4th  September. 

BiU  ordered  to  be  taken  pro  oonfeaao  ia  raeatioii,  noder  ihe  atatnte  1  Will.  4,  c  36, 
a.  15,  rale  S. 

Where  a  defendant,  who  ia  in  caatody  for  contempt  for  nor  anawering  ^e  bill,  baa 
been  brought  up  and  remanded,  under  the  atat  1  WiU.  4,  c.  86,  a.  15,  the  two 
months  and  aix  weeka,  given  by  the  Idth  mle,  is  not  interrupted  bj,  but  will 

(a)  Mr.  Monro. 

ib)  Bolingbroke  ▼.  Wtnth^  M.  R.,  1  Angiiat,  1704.  After  decree  for  an  aeeoont 
on  the  Master's  certificate,  commiaaion  ordered  to  the  **  Island  of  Virgtoia,"  on  tlia 
motion  of  the  Plaintiff,  Defendant  appearing.  Reg.  Lib.  A.,  1703,  fo.  509.  Foikt» 
▼.  Barney,  M.  R.,  6  March,  1732.  After  decree  for  an  account,  and  on  the  certificate 
of  the  Maater,  on  motion  of  conrae,  commiaaion  ordered  to  examine  witneaaea  ia 
Barbadoes.  Reg.  Lib.  A.,  1732,  fo.  169.  Eichardton  ▼.  Hamilton,  L.  C,  20  No- 
vember, 1736.  After  dectee,  upon  the  motion  of  the  Defendant,  thePlaiotiff  appear- 
ing, on  the  certificate  of  the  Maater,  eommiaaion  to  PennayWania.  Reg.  Lib.  B., 
1735,  fo.  29,  Crtuzt  ▼.  Michell,  L.  C,  8  November,  17S7.  After  decree,  upon 
motion  of  coarae,  on  the  Master'a  certificate,  commiaaion  to  France.  Reg.  Ub.  A.* 
1787,  fo.  1.  Like  ordera,  of  courae,  on  the  Maater'a  certificate.  Newton  ▼.  Brad- 
thaw,  M.  R.,  28  February,  1S03,  to  the  Weat  Indiea.  Reg.  Lib.  B.,  1802.  fo.  200. 
Cox  V.  Cox,\,  C,  23  December,  1884,  Id.  Reg.  Lib.  A,  1834,  fo.  214.  EaH 
Helton  V.  Lord  Srtdport,  M.  R.,  16  March,  1843  ;  to  Palermo,  Reg.  Lib.  A.,  184S» 
fo.  771.    See  alao  Seton,  on  deoreea,  p.  18. 
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run  10,  the  yacation,  althoogh,  if  the  thirty  days  allowed  by  the  0tb  nile,  for  fint 
briogiDg  thedefendaot  op  after  he  is  actually  in  ens  tody,  should  expire  in  vacation, 
that  time  is  extended  to  include  the  four  first  days  of  the  following  term, 

A  BILL  of  foreclosure.  On  the  10th  of  November,  1^41,  when 
the  bill  was  filed,  the  Defendant  was  in  custody,  under  process  of 
contempt,  at  the  suit  of  other  persons.  The  bill  was  afterwards 
amended,  and  a  subpoena  to  appear  to  and  answer  the  amended  bill, 
served  on  the  Defendant,  in  the  Queen's  Prison,  on  the  14th  of  Feb- 
ruary, 1843.  On  the  80th  of  March,  the  Plaintiff  obtained  an  order 
for  liberty  to  enter  an  appearance  for  the  Defendant,  and  such  ap- 
pearance wa^  accordingly  entered  on  the  6th  of  April.  On  the  26th 
of  May,  an  attachment  for  want  of  answer  to  the  amended  bill  was 
*  lodged  against  the  Defendant,  with  the  Marshal  of  the  Queen's 
Prison.  No  answer  having  been  put  in  by  the  Defendant,  an  order 
was  obtained,  on  the  31st  of  July,  for  a  writ  of  habeas  corpus  cum 
causis,  directed  to  the  keeper  of  the  Queen's  Prison,  to  bring  up  the 
Defendant  to  the  bar  of  the  Court,  to  answer  his  contempt,  in  not 
putting  in  his  answer  to  the  bill ;  and  he  was  accordingly,  on  the 
2nd  of  August,  brought  up  to  the  bar  of  the  Court ;  and  by  the  or- 
der of  the  Master  of  the  Rolls  (a)  of  that  date,  reciting  that  the  De- 
fendant still  persisted  in  his  said  contempt,  he  was  remanded  to  the 
Queen's  Prison  until  he  should  fully  answer  the  bill,  clear  his  con- 
tempt, and  the  Court  make  other  order  to  the  contrary. 

By  an  order  of  the  Vice- Chancellor y  dated  the  28th  of  August,  a 
writ  of  habeas  corpus  cum  causis  was  issued,  directed  to  the  keeper 
of  the  Queen's  Prison,  to  bring  the  Defendant  to  the  bar  of  the  Court, 
on  the  Slst  of  August,  to  answer  his  said  contempt,  and 
the  clerk  of  'records  and  writs  was  ordered  to  attend  at     [  *645  ] 
the  same  time,  with  the  record  of  the  Plaintiff's  bill  in 
order  to  have  the  same  taken  pro  confesso  against  the  Defendant. 
On  the  31st  of  August,  the  Defendant  being  brought  up  pursuant 
to  the  order, 

Mr.  Cankrim  moved  that  the  bill  might  be  taken  pro  confesso, 
under  the  statute  1  Will.  4,  o.  36,  s.  15,  rule  2. 

(•)  Tbs  osipe  «M  ovckad  %  the  Eottik 
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Vice  Chancblloe  (a)  : — 

I  have  read  the  statute,  1  Will.  4,  c.  36,  mth  a  view  to  the  points 
which  were  sabmitted  to  me  on  Thursday  last.  It  does  not  appear 
to  me  that  the  5th  and  13th  rules  of  section  15  of  the  act,  will  be  in- 
consistent with  each  other,  in  consequence  of  mj  holding  that  a  bill 
may  be  taken  pro  confeeso,  during  the  vacation,  under  the  2d  rule. 
In  order  that  a  bill  may  be  taken  pro  confesso  under  the  statute,  the 
Defendant  must  be  brought  to  the  bar  of  the  Court,  under  process  of 
contempt,  for  not  answering  the  bill,  and  have  been  committed  or 
remanded  back  to  the  prison  of  the  Fleet,  and  (having  been  so  com- 
mitted or  remanded)  the  Defendant  must  again  be.  brought  up  by 
habeas  corpus,  (not  sooner  than  twenty  eight  clear  days  after  his 
being  so  committed  or  remanded),  in  order  that  the  bill  may  be  ta-i 
ken  pro  confesso  against  him.  The  5th  rule  requires  that  the  De- 
fendant shall  be  brought  to  the  bar  of  the  Court,  under  process,  to 
answer  his  contempt,  (i.  e.,  the  first  occasion  of  his  being  brought 

up),  within  thirty  days  from  the  time  of  his  being  actual- 
[  *646  ]     ly  in  custody  ;  and  if  *the  last  of  those  thirty  days  shall 

happen  out  of  Term,  then  within  the  four  first  days  of 
the  ensuing  Term.  The  twency-eight  clear  days  (whiob  under  the 
2nd  rule  must  have  run  before  the  Defendant  can  be  brought  up  by 
habeas  corpus  a  second  time,  to  have  the  bill  taken  pro  confesso 
against  him)  run  from  the  day  on  which  the  Defendant  was  commit- 
ted or  remanded  on  the  first  occasion  of  his  being  brought  up.  It 
follows,  therefore,  that  whero  the  last  of  the  thirty  days  (rule  5) 
happens  in  vacation,  and  the  Defendant  has  not  been  brought  ap 
and  remanded,  the  period  within  which  the  Plaintiff  may  be  able  to 
take  the  bill  pro  confesso  cannot  commence  until  the  ensuing  Term. 
But  where  the  Defendant  has  been  regularly  brought  up  and  reman- 
ded, there  is  nothing  in  the  act  which  in  terms  prevents  the  tvo 
months  and  six  weeks,  mentioned  in  the  13th  rule,  from  running 
without  interruption  during  the  vacation.  In  the  case  now  before 
me,  the  Defendant  was  brought  up  and  remanded  by  an  order  at  the 
Rolls, — the  regularity  of  which  order  cannot  be  questioned  before 

(a)  Tho  application  occnrring  daring  the  long  vacation,  his  Honor  directed  thejudg- 
meat  to  be  delivered  oiU  to  the  partief ,  in  writing,  on  the  above  date. 
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me  ;  and,  assuming  that  order  to  be  regular,  the  two  months  and 
SIX  weeks  computed  without  interruption,  will  expire  on  the  6  th  of 
September  instant.  If  in  these  circumstances,  the  Defendant  should 
apply  for  discharge,  after  the  two  months  and  six  weeks  shall  have 
expired,  and  the  PlaintiSf  could  not  successfully  oppose  his  applica- 
tion under  the  12th  rule,  there  is  certainly  ground  for  contending 
in  a  case,  in  which  the  liberty  of  the  subject  is  concerned,  that  the 
order  for  the  Defendant's  discharge  should  be  made  in  the  vadltion, 
I  am  informed  that  Lord  Langdale  has  so  decided  in  a  case  beforo 
him,  since  Trinity  Term  ;  if  so,  the  argument  for  the  Plaintiff,  that 
the  bill  may  be  taken  pro  confcsso  during  the  vacation  can  scarcely 
be  resisted.  I  think  it  ri<^ht,  therefoie,  to  make  a  de- 
cree fur  takini?  the  bill  pro  confcsso ;  •and  if  my  judg-  [  *647  ] 
ment  upon  the  construction  of  the  act  should  be  errone- 
ous, the  defendant  may  discharge  it  without  being  obliged  first  to 
dear  his  contempt. 


Plaihtifv'b  bill  to  be  taken  pro  confetso.    Account  of  mortgage  debt  and  oosta. 
Uaaal  order  of  forecloeare,  in  default  of  payment 


Drake  v.  Drake. 

1848 :  8th  No^mber. 

The  Defendant  may,  by  aniwer,  decline  answering,  under  the  SSth  Order  of  Aagoat, 

1841,  aUboagh  the  objection  to  answer  is  not  applicable  to  any  intecrogatory  in 

particular,  bat  ia  founded  on  the  bill,  being  demurrable. 

The  bill  in  substance  sought  only  discovery  from  the  Defendant, 
for  the  purposes  of  evidence  in  ejectment ;  but  by  the  addition, 
in  the  prayer  of  process,  of  the  "word  "  decree,"  whicJi  is  inappli- 
cable to  a  bill  of  discovery  merely,  (  JameB  v.  Eerriott  (a)),  it 
T^as  rendered  in  form  a  bill  for  relief,  and,  as  a  bill  for  relief,  it  was 
admitted  to  be  demurrable^    The  Defendant  put  in  aa  answer,  but 

(a)  6SUD.42& 

Vol-  n.  71 
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left  most  of  the  interrogatories  unanswered.    The  Plaintiff  excepted, 
and  the  Master  reported  the  answer  to  be  insufficient. 

The  Defendant  excepted  to  the  report. 

Mr.  Cooper  and  Mr.  Selwyn^  in  support  of  the  exceptions  to  the 
report,  relied  on  the  Order  XXXVIII.  of  the  26th  of  August, 
1841,  and  cited  Tipping  v.  Clarke  (a).  The  Defendant  might  have 
protefted  himself  from  answering  the  bill  by  a  general  demurrer, 
and  as  he  might  have  .so  protected  himself,  the  88th  Order  enables 
him,  by  answer,  to  decline  answering. 

Mr.  Barrett  for  the  plaintiff. — If  the  order  is  to  re- 
[  •648  ]     ceive  the  construction  which  is  suggested,  the  restrictions 

as  to  the  time  and  form  in  which  a  party  may  demur  will 
be  nugatory.  Instead  of  being  limited  to  twelve  days  for  putting  in 
a  general  demurrer,  and  being  required  to  observe  a  strict  form  for 
that  purpose,  admitting  the  truth  of  the  bill,  the  Defendant  may 
gain  at  once  the  time  which  he  would  have  for  answering, — the  ben- 
efit of  a  general  demurrer, — and  the  advantage,  at  the  same  time, 
of  traversing  the  facts  alleged  by  the  bill.  So  extensive  an  alter- 
ation of  the  practice  of  the  Court  could  not  have  been  contemplated 
as  the  effect  of  the  88th  Order.  If  the  objection  to  answer  is  to 
have  the  effect  of  a  demurrer,  the  objection  ought  at  least  to  be 
taken  on  a  form  not  less  definite ;  and  so  that  the  parts  of  the  bill, 
to  which  it  is  intended  to  apply,  should  be  distinctly  specified. 


The  Vice-Chakcllor,  referring  to  n  similar  poitit  in  the  case  of 
Tipping  v.  Clarke  (a),  said,  it  was  admitted  in  this  case  that  the 
bill  was  demurrable.  So  far  as  discovery  sought  from  a  Defendmt 
would  expose  him  to  penalties,  or  be  a  violation  of  professional  con- 
fidence, or  fall  within  the  other  excepted  cases,  the  Defendant  might 
have  declined  answering  before  the  88ih  Order  was  made,  and  the 
Master  would  have  considered  the  objection.     The  S8ih  Order  was 

(a)  Ante,  p.  383. 

(h)  Ante,  p.  893.    See  pointi  on  the  Law  of  DifCOvcry»  p.  98, 69.  cd.  2.    8ee 
Waid  •.  W&fd,  8  Hera,  411. 
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made  to  meet  the  case  where  the  Defendant  could  not,  without  mak- 
ing his  defence  by  way  of  demurrer,  (if  a  demurrer  was  applicable), 
protect  himself  from  answering.     From  the  inconvenience  of  being 
compelled  to  try  all  such  questions  on  demurrer,  in  order  to  decide 
on  the  sufficiency  of  the  answer,  it  was  thought  right  that  the  De- 
fendant, although  he  answered,  should  be  at  liberty  to 
protect  •himself  from  discovery  in  a  form  in  which  he     [  *649  ] 
might  have  the  judgment  of  the  Master  on  the  excep-        % 
tions.     If  the  Defendant  could  refuse  to  answer  '*  any  interrogatory, 
or  part  of  an  interrogatory,"  he  might  do  so  as  to  every  interroga- 
tory in  succession  falling  within  the  same  objection.     The  circum- 
stance that  the  time  for  demurring  had  expired,  did  not  deprive  him 
of  the  benefit  of  the  objection  in  this  form. 

Exceptions  to  the  Master's  report  allowed. 


Amb&osb  i;.  Nott. 

1848  :  16th  and  22od  June. 

A  bill  bj  a  landlord  againit  hia  tenant  for  apecific  perfonnanee  of  an  agreement  for  a 
leaae  to  be  taken  by  the  latter,  and  an  action  by  the  landlord  against  the  tenant  for 
nae  and  occupation  of  the  premises  daring  a  part  of  the  term: — Beld  to  be  pro- 
eeedings  for  the  same  matters,  so  far  as  the  object  of  the  snits  was  co-extensile. 

The  Plaintiff  filed  his  bill  against  the  Defendant  for  the  specific 
performance  of  an  alleged  contract,  whereby  the  Defendant  had 
agreed  to  take  from  the  Plaintiff  a  lease  of  certain  premises  for  a 
term  of  years,  at  £65  a-year.  The  Defendant  entered  into  posses- 
sion of  the  premises,  not,  as  he  stated  by  his  answer  to  the  bill, 
andef  any  agreement  for  a  lease,  but  only  as  tenant* from  year  to 
year.  The  Plaintiff  brought  an  action  against  the  Defendant  for 
use  and  occupation.  The  Defendant  thereupon,  on  the  25th  of 
May,  obtained  the  common  order  for  the  Plaintiff  to  make  his 
election  in  which  Court  he  would  proceed  (a).    The  Plaintiff  gave 

(a)  Order!.,  9th  May,  1S89. 
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notice  of  a  moticn  to  discharge  the  order  for  election  with  costs. 
He  afterwards  gave  a  second  notice  of  motion,  that  npon  the  hearing 
of  the  motion,  under  the  first  notice,  in  case  the  Conrt  shoald  then 
be  of  opinion  that  the  Plaintiflf  was  not  entitled  to  have  the  order 
for  election  discharged,  that  the  Plaintiff  might  be  at  liberty  to 
Alect  forthwith  to  proceed  in  equity,  and  that  the  Defend- 
[  ^eSO  ]  ant  might  be  ordered  to  pay  to  the  Plwntiff  the  •sum  of 
«  1102.  6«.,  being  the  amount  of  the  rent  then  due  for  the 
use  and  occupation  of  the  premises ;  and  that  he  might  be  ordered 
to  pay  the  sum  of  322. 10«.  on  the  29th  day  of  September,  and  the 
25th  day  of  March,  in  each  year  thenceforward,  until  the  hearing 
or  the  further  order  of  the  Court ;  or  that  the  Defendant  might  be 
ordered  to  pay  the  said  llOL  5«.,  and  also  the  said  32<.  10«.,  half- 
yearly,  into  Court ;  or  that  it  might  be  referred  to  the  Master,  to 
inquire  and  report  what  would  be  the  proper  sum  to  be  paid  by  the 
Defendant  for  the  use  and  occupation  of  the  premises ;  and  that 
the  Defendant  might  be  ordered  to  pay  the  same  to  the  Pluntiff  or 
into  Court. 

Mr.  Romilly  and  Mr.  Sparling ^  for  the  motion,  argued  that  the 
action  at  law  for  use  and  occupation  had  no  connexion  with  the  soit 
in  equity,  which  was  to  compel  the  Defendant  to  execute  the  lease. 
The  matters  were  perfectly  distinct. 

Mr.  Tripp^  for  the  Defendant,  contended  that  the  Plaintiff  could 
not  be  entitled  both  to  the  relief  in  equity,  and  to  the  subject  of  his 
action.  Supposing  the  Plaintiff  should  recover  at  law,  and  obtain  a 
decree  in  equity,  the  relief  in  equity  must  be  reduced  to  the  extent 
in  which  the  relief  had  been  obtained  at  law.  Carrick  v.  Young 
(a)  ;  Fennings  v.  Humpkery  (i)  ;   Carwick  v.  Young  (c). 


Vicb-<3hancbllor  : — 

The  motion  in  this  case  is  made  to  discharge  the  order  for  election 

on  the  ground  that  the  proceedings  at  law  and  in  equity 

[  651  ]     are  for  distinct  matters.     The  Plaintiff  Moes  not  complain 

of  any  irregularity  in  the  order,  but  simply  insists  upon  the 

(a)  4  Ifadd.  487.  (b)  4  Beav.  1.  (c)  2  Swant.  289. 
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merits,  that  he  ought  to  be  relieved  from  it.  This  is  the  point  ithich 
the  Court  usually  refers  to  the  Master  in  the  first  instance ;  and  it 
is  upon  the  report  of  the  Master  that  the  question  comes  regularly 
to  be  determined  by  the  Court.  Carrick  v.  Young  (a).  There 
are,  no  doudi,  several  cases  to  be  found  in  which  the  point  has  been 
brought  befoi^  the  Court  before  it  had  gone  to  the  Master;  but  in 
those  cases,  some  other  matter  calling  for  the  decision  of  the  Court 
has  been  mixed  up  with  the  simple  question  of  the  identity  •f  the 
subject  matter  of  the  suits.  In  this  case  that  alone  is  the  point  in 
dispute  upon  the  first  motion. 

It  is  not,  however,  on  the  ground  that,  in  point  of  regularity,  the 
question  should  first  be  referred  to  the  Master,  that  I  refuse  the 
motion.  Upon  the  case  before  me,  I  should  feel  bound  to  hold  that 
the  matter  of  the  double  proceedings  is  the  same.  I  am  of  opinion 
that  it  is  a  proceeding  in  one  Court,  upon  one  ground,  for  the  re. 
covery  of  part  of  that  which  is  sought  in  the  other  Court  on  a  dif- 
ferent ground.     I  must  refuse  the  first  motion,  with  costs. 

[Upon  the  second  motion,  his  Honor  said,  that  as  the  defendant 
was,  upon  the  admission  in  the  answer,  liable  for  use  and  occupation 
of  the  premises,  if  not  for  rent,  under  the  alleged  agreement  for  the 
lease,  and  he  still  retained  possession,  it  was  proper,  and  could  be  no 
wrong  to  the  defendant,  that  the  amount  of  the  rent  due  under  the 
agreement  should  be  brought  into  Court,  and  he  ordered 
the  same  to  be  accordingly  paid  in  by  •the  Defendant —  [  •652  ] 
the  amount  to  be  settled  by  the  Master  if  the  parties  dif- 
fered, and  the  costs  of  the  second  motion  to  be  costs  in  the  cause 

(a)  Ubi  ta^ra.    And  lee  Amory  ▼.  Bfodrick^  Jacob,  6S0.    See  the  fonnt  of  the 
common  ordeni  for  election.    Hand.  SoL  Assist  pp.  16,  41,  66,  57. 
(6)  See  1  Sogd.  Vend.  &  Par.  857.  ed.  10. 
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Church  v.  Marsh. 

1843 :  21at  July,  18tb,  20th,  and  24th  Nov. 

An  order  for  leave  to  sue  in  forma  paoperii  ii  not  inoperative,  althoagh  it  is  not  served 
where  there  is  no  mala  fides  in  withholding  it.  and  no  step  has  been  taken  in  the 
caose  inconsistent  with  the  order.  Seinble,  the  same  rule  applies  to  orders  of  coarse, 
generally. 

The  Plaintiff  filed  his  bill  the  13th  of  Jane,  and  on  the  14th  of 
June  obtained  an  order  for  leave  to  sue  in  forma  pauperis,  but  did 
not  serve  the  Defendant  Vith  the  order  until  the  26th  of  June,  pre- 
viously to  which  day  the  Defendant  had  put  in  a  demurrer  to  the 
Plaintiff's  bill.  The  Defendant  now  moved  that  the  Plaintiff  might 
be  ordered  to  pay  such  part  of  the  costs  of  the  suit  as  had  accrued 
up  to  the  26th  of  June,  when  the  order,  granting  leave  to  the  Plain- 
tiff to  suo  in  forma  pauperis,  was  served  upon  the  Defendant,  to- 
gether with  the  costs  of  the  motion. 

Mr.  Romilly^  for  the  Defendant,  submitted  that  tlie  order  had  no 
effect  until  served.  .  Anon,  (a)  ;  Partridge  v.  Haycraft  (h)  ;  Mot' 
ri8  V.  Owen  (<?)  ;  Lorimer  v.  Lorimer  (d)  ;  Young  v.  Smith  (e)  ; 
Wynne  v.  Jaokdon  (/)  ;  Leybum  v.  Gh'een  (^)  ;  Peace  v.  Sodg- 
9on  (A)  ;  Taylor  v.  Harrison  (f)  ;  Petty  v.  Lonsdale  (i)  ;  Dear- 
man  V.  Wych  (/)  ;  Pearce  v.  Gray  (m)  ;  Davenport  v.  Daven- 
port (n)  ;  Doe  d,  JEUis  v.  Owens  (o) 


[  ^eSS  ]    •Vicb-Chancellor  : — 

The  expression  that  an  order  of  course  is  no  order  un- 
til it  is  served,  must  be  understood  in  this  sense,  that  if  the  other 
party  takes  a  step  before  the  order  is  served,  that  step  being  in 
itself  regular,  the  order,  which  had  been  obtained  and  not  served, 

(a)  7  Ves.  222.  (b)  11  Ves.  578.  (c)  1  V.  &  B.  623. 

{d)  IJ.  &  W.  287.  (a)  3  Madd.  196.  (/)  2  8.  &  S.  226. 

ig)  2  Ross.  677.  (A)  7  Sim.  347.  (t)  8  Sim.  21. 

{k)  4  Myl.  &  Cr.  546.  (/)  Id.  660.  (m)  4  Beav.  127. 

(n)  PhtU.  124.  (o)  10  Mae.  &  W.  614. 
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cannot  afterwards  be  acted  upon,  if  it  ^ill  interfere  with  the  step  so 
taken.  In  this  case  it  has  not  been  suggested,  nor  could  it  be,  that 
the  Defendant  has  done  any  thing  inconsislent  with  the  order ;  and 
if  not,  and  if  the  order  has  been  served  with  reasonable  diligence,  I 
do  not  see  why  it  should  not  prevail.  I  know  of  no  rule  of  practice 
against  it.  If  the  Plaintiff  bad  kept  the  order,  and  not  disclosed  it 
to  the  Defendant  for  a  great  length  of  time,  so  that,  after  the  Plain- 
tiff had  obtained  it,  the  Defendant  had  been  led  into  expenses  from 
the  circumstance  of  its  not  being  served,  or  the  delay  in  serving  the 
order  had  been  such  as  to  raise  a  case  of  mala  fides,  the  case  might 
be  different.  I  do  not,  however,  know  that,  as  a  matter  of  principle, 
a  court  of  justice  has  ever  recognised  any  distinction  as  to  the  ex- 
pense which  a  dives  defendant  pays  in  a  cause,  and  that  which  he 
pays  in  a  pauper  cause.  In  each  case  all  proper  steps  should  be 
taken,  and  no  others. 

Before  the  expiration  of  the  time  allowed  for  filing  a  demurrer, 
the  order  in  this  case  was  served.  What  had  the  Defendant  done 
in  the  mean  time  ?  He  had  taken  the  copy  of  the  bill,  which  he 
must  have  done  whether  he  was  served  with  the  order  or  not.  I 
do  not  inquire  whether  the  costs  of  putting  in  an  answer  or  a  de- 
murrer are  the  greater.  I  do  not  proceed  upon  the  comparative  ex- 
pense. I  go  upon  this, — that  the  service  of  the  order  is  regular, 
provided  it  is  made  while  the  cause  is  in  Court,  and  that 
the  Plaintiff  is  entitled  to  the  benefit  of  the  •order,  so  [  •eSl  ] 
long  as  nothing  is  done  in  the  cause  inconsistent  with  the 
existence  and  effect  of  the  order,  and  no  mala  fides  can  be  imputed 
to  the  Plaintiff.  I  am  of  opinion,  that  where  an  order  is  obtained 
and  not  served,  the  distinction  between  the  cases  in  which  it  is  op- 
erative, and  those  in  which  it  is  of  no  effect,  depends  upon  the  fact 
of  whether  the  subsequent  steps  have  been  consistent  or  inconsist« 
ent  with  the  order. 

Motion  refused,  with  costs. 

Mr.  Cooper  and  Mr.  WatBon^  for  the  Plaintiff,  were  not  heard. 

A  demurrer  to  another  bill,  by  the  same  parties,  came  on  for  ar- 
gument, and  was  allowed.  The  order  to  suo  in  forma  pauperis  in 
this  case  had  been  obtained,  but  not  served. 
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Mr.  Romilly  asked  that  the  demurrer  might  be  allowed,  with 
costs,  as  in  the  case  of  a  dives  plaiotiff,  on  the  ground  that  the 
order  had  not  been  served.  He  cited  Ballard  y.  CaUUng  (a)^ — 
an  authority  to  which  his  notice  had  been  called  since  the  argument. 

Mr.  Cooper  and  Mr.  WaUon^  contra. 


Where  the  order  for  leave  to  sue  in  forma  panperia  has  not  been  leryed,  and  is  not 
rendered  inoperative  by  anj  sabteqaent  step  in  the  caase,  it  is  in  the  discretion  of 
the  Court  either  to  give  coata  to  the  pauper,  or  to  order  him  to  pay  them,  as  the  case 
may  be. 

Vice  Chancellor  : — 

I  have  made  inquiries  to  ascertain  the  practice  in  theae  cases.  I 
find  that,  in  a  case  before  Lord  LangdaUj  a  party  who  sued  in 
forma  pauperis,  prosecuted  the  suit  to  the  hearing  without  disclosing 
that  he  had  the  order  for  leave  to  sue  in  forma  pauperis,  and  pro- 
duced it  at  the  last  moment,  and  claimed  to  be  excused  from  the 
payment  of  costs,  and  Lord  Langdale  there  held  that 
[  *666  ]  the  case  was  within  the  discretion  of  the  Goort,  and  're- 
fused to  give  the  pauper  the  benefit  of  the  order.  I 
should  follow  the  course  pursued  in  that  case  in  the  lik^  circumstan- 
ces, and  for  this  obvious  reason  Z'^-the  rule  of  the  Court,  as  settled 
by  the  case  of  Rattray  v.  Q-eorgt  (5),  followed  by  RoherU  v.  Uoyd 
(c),  and  recognised,  though  not  followed  in  Stafford  v.  Rigginhotham 
(d),  is,  that,  where  the  pauper  succeeds,  it  is  in  the  discretion  of 
the  Court,  whether  he  shall  receive  pauper  or  dives  costs.  If  a 
pauper  were  allowed  to  keep  an  order  in  his  pocket,  and  still  insist 
upon  the  benefit  of  it,  he  would,  if  he  succeeded,  as  a  matter  of 
course,  claim  dives  costs ;  whilst,  if  he  failed,  he  would,  for  his  own 
protection,  produce  the  order.  That  is  a  fraud  upon  the  Court  or 
the  party.  The  defendant  has  a  right  to  know  whether  he  is  con- 
tending  with  a  pauper  or  not.  I  shall  follow  Lord  LangdaWs  de- 
cision in  similar  cases ;  but  I  am  of  opinion  that  there  is  no  rule 
positivi  juris,  as  was  contended,  that  an  order  to  sue  in  forma  pau- 

(a)  2  Keen,  606.  (6)  le'Vy.  8d8. 

(e)  S  Beav.  876.  (d)  8  KaM,  147. 
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peris  is  inoperative  only  because  it  has  not  been  served.  I  cannot 
find  any  authority,  cither  from  any  officer  of  the  Court,  or  in  any 
reported  case,  which  leads  to  that  conclusion.  In  a  case  where 
there  is  no  ground  for  suspecting  mala  fides,  and  no  improper  delay, 
I  must  (though  reserving  to  myself  a  discretion  which  I  think  the 
Court  has  in  such  cases)  prima  facie  think  a  pauper  entitled  to  the 
benefit  of  the  order.  In  this  case  the  Defendant  had  notice  that 
the  Plaintiflf  was  a  pauper  both  from  the  bill  and  from  the  subpoena. 
This  is  admitted. 

[His  Honor  allowed  the  cause  to  stand  in  the  paper,  to  give  the 
Defendant  an  opportunity  of  bringing  before  the  Court  any  case  of 
mala  fides,  with  respect  to  the  omission  to  serve  the  order.  No  such 
case  was  shewn,  anh  the  order  was  made  as  in  a  pauper  cause.] 


<  <  ^  I  • 


•Osborne  v.  Foreman.  [  •656  ] 

1644:  lltbaod  15th  Janaary. 

Under  the  80tb  Order  of  Augut,  1S41,  the  trastees  of  real  estate  by  deviae,  having 
the  powers  meotiooed  in  the  order,  represent  the  persons  beneficially  interested  in 
such  real  estate,  (so  as  to  make  it  unnecessary  that  persons  having  charges  tbereoo 
should  be  parties),  not  only  in  suits  by  persons  claiming  adversely  against  the  es- 
tate, bat  also  in  snhs  by  some  of  ibe  persons  beneficially  imerested,  and  where  the 
condact  of  ibe  trustees  is  in  question. 

The  Court  will  not,  open  the  argoment  of  the  objection  for  want  of  parties,  under  the 
80th  and  39th  Orders  of  August,  1841,  order  that  persons  beneficially  interested  be 
made  parties  :  such  order,  if  made,  will  not  be  made  until  the  hearing  of  the  cause 

The  testator  gave  and  devised  all  his  real  estate  to  trustees,  upon 
trust  for  sale,  with  power  to  give  tlischarges  for  the  proceeds  of  the 
sale,  and  for  the  rents  and  profits  of  the  estate,  and  he  directed  that 
bis  said  trustees  should  stand  possessed  of  the  monies  to  be  produced 
by  such  sales,  together  with  the  residue  of  his  personal  estate ; 
after  payment  of  debts,  upon  trust  to  pay  certain  annuities  to  per- 
sons therein  named  for  their  lives,  and  then  to  pay  various  legacies 
bequeathed  by  bis  will,  and  as  to  the  remainder,  subject  to  such 
legacies  and  annuiUes,  in  trust  for  certain  classes  of  persons  thereby 

Vol.  IL  72 
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described.  The  bill  was  filed  by  one  of  the  residuary  legatees 
against  the  trustees,  impeaching  their  conduct  in  several  particulars, 
and  praying  that  the  trusts  might  be  executed  under  the  direction  of 
the  Court.  The  other  residuary  legatees  were  made  Defendants, 
but  the  pecuniary  legatees,  and  the  annuitantSy  were  not  parties. 

The  trustees  by  their  answer  said,  that  besides  the  Plaintiff,  and 
persons  thereinbefore  named,  (the  other  residuary  legatees),  there 
were  various  legatees  and  aDnuitants  under  the  will,  whose  legacies 
though  unpaid,  were  charged  generally  on  the  testator's  estate,  and 
the  Defendants  submitted  whether  such  persons  were  not  necessary 
parties  to  the  suit. 

The  cause  was  set  down  for  argument  under  the  Order  XXXTX. 
of  the  26th  of  August,  1841,  upon  the  objection  for  want  of  parties. 

[  'eST  ]         Mr.  Bovpell  and  Mr.  C.  M.  Boupelly  for  the  Plaintiff, 
submitted  that  the  case  was  within  the  Order  XXX.  of 
the  26th  of  August,  1841,  placing  legatees  whose  legacies  are  charg- 
ed on  real  estate,  in  cases  like  the  present,  in  the  same  situation  as 
legatees  whose  legacies  are  payable  wholly  out  of  personal  estate. 

Mr.  Tinney  and  Mr.  Ooodeve  for  the  trustees. 

The  cases  b  which  the  order  provides  that  it  shall  not  be  neces* 

eary  to  make  the  persons  beneficially  interested  in  real  estate  pa^ 
ties  to  the  suit,  are  the  cases  in  ^hich  the  trustees  represent  them. 
Kow,  in  wliat  cases  can  the  trustees  he  properly  eaid  to  represent 
the  parties  beneficially  interested  ?  Not  in  cases  where  there  is  a 
dispute  among  those  persons,  but  in  cases  where  creditors,  or  others, 
make  adverse  claims  against  the  estate.  The  argument  of  the  Plain- 
tiffs in  the  present  case  must  be,  not  that  the  trustees  represent  the 
parties  beneficially  interested,  t.  e.  the  whole  body  of  them,  for  some 
of  them  are  Plaintiffs,  whom  they  cannot,  and  others  are  Defendants, 
whom  they  do  not  for  the  purposes  of  this  suit  represent ;  but  the 
argument  must  be  that  they  represent  some  of  the  parties  benefic- 
ially interested  and  not  others  ;  and  that  case  is  not  within  the  or 
der.    Some  analogy  may  be  found  in  the  construction  put^n  tba 
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represenative  character  of  che  public  oflScer  of  a  banking  companj : 
under  the  act  1  &  2  Vict.  c.  96,  the  public  officer  is  made  to  re- 
present the  bank ;  but  in  Seddon  y.  Connell(a)^  it  was  held  that  he 
could  not  represent  some  of  the  members  of  the  company,  in  a  suit 
brought  by  the  others.  In  this  case  it  is  impossible  to  say,  with  any 
truth,  that  the  trustees  do  represent  the  persons  beneficially  interest- 
ed for  the  purposes  of  this  suit ;  for  one  object  of  the  suit 
is,  to  impeach  the  conduct  *of  the  trustees,  and  in  their  [  *658  ] 
defence  in  this  respect  they  can  properly  represent  none 
of  the  other  parties. 

They  argued  also  that  from  the  special  circumstances  of  the  case 
appearing  upon  the  answer,  the  Court  ought,  under  the  last  clause 
of  the  order,  to  direct  the  other  persons  to  be  made  parties. 


Yich-Ohanobllos  : — 

The  first  branch  of  the  SOtb  order  applies  m  terms  to  all  suits. 
The  words  are  :«^^^That  in  all  suits  concerning  real  estate,  which  is 
Tested  in  trustees  by  deviie,  and  such  trustees  are  competent  to  sell 
and  ^ve  discharges  for  the  proceeds  of  the  sale,  and  for  the  rents 
and  profits  of  the  estate,  such  trustees  shall  represent  the  persons 
beneficially  interested  in  the  estate  or  the  proceeds,  or  the  rents 
and  profits,  in  the  same  manner,  and  to  the  same  extent,  as  the  ex- 
ecutors or  administrators  in  suits  concerning  estate  represent  the 
persons  beneficially  interested  in  such  personal  estate."  Now,  this 
is  a  suit  primii  facie  within  the  order :  it  concerns  real  estate  :  the 
trust  is  created  by  devise :  and  the  trustees  are  competent  to  sell 
ftnd  give  the  required  discharges. 

It  is  said, 'thi^^  although  the  general  expressions  *in  the  first  part 
of  the  order  would  comprehend  the  present  case,  yet  the  second 
branch  of  the  order  shews,  by  necessary  implication,  that  piurticular 
suits  only,  and  not  all  suits,  are  intended.  The  second  branch  of 
the  order  says,  ^^  and  in  such  cases  it  shall  not  be  necessary  to  make 
the  persons  beneficially  interested  in  such  real  estate,  or  rents  and 
and  profits,  parties  to  the  suit."    The  trustees  contend,  upon  these 

(a)  10  Sim.  5S. 
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words,  that  the  onlj  suits  contemplated  by  the  order  are 
[  *659  ]     suits  instituted  by  ^persons  claimiDg  altogether  adversely 
to  the  devise,  and  that  suits  in  which  the  residuary  leg- 
atees must  all  be  parties  cannot  have  been  intended.    It  would  be 
very  extraordinary,  if  the  order  could  have  any  such  effect ;  for  if 
the  trustees  can  with  safety  represent  all  those  beneficially  interested 
in  the  real  estate,  where  the  claim  is  wholly  paramount  and  adverse 
to  their  interest,  it  would  be  strange  that  they  should  be  able  to 
represent  the  interests  of  the  annuitants  and  pecuniary  legatees, 
where  the  bill  is  filed  by  persons  admitting  the  priority  of  those 
parties  and  seeking  relief,  subject  and  without  prejudice  to  their 
claims.     Still,  if  the  words  of  the  order  have  that  meaning,  I  must 
give  effect  to  it ;  but  I  think  that  is  not  their  meaning.    If  the 
order  had  stopped  at  the  end  of  the  first  branch  of  it,  I  do  not 
think  there  could  have  been  any  reasonable  argument  for  the  neces- 
sity of  making  pecuniary  legatees  parties  to  the  suit.    But  subse- 
quent words  were  introduced  to  remove  the  doubt  they  appear  to 
have  raised.    They  have  reference  to  the  old  practice,  and  are 
merely  inserted  as  explanatory  of  the  previous  words,  for  the  pu^ 
pose  of  shewing  that,  with  respect  to  parties,  cases  concerning  real 
estate,  the  first  branch  of  the  order,  are  to  be  assimilated  to  the  old 
practice  in  cases  of  personal  estate. 

Another  point  insisted  upon  was,  that,  inasmuch  as  by  the  third 
branch  of  the  order,  ^^  the  Court  may  upon  consideration  of  the 
matter,  on  the  hearing,  if  it  shall  so  think  fit,  order  such  persons  to 
be  made  parties,"  I  should  now  decide,  on  the  circumstances  of 
this  case,  whether  the  absent  legatees  ought  to  be  parties.  I  do 
not  think  I  ought  now  to  decide  that  point.  The  words,  ^^  on  the 
hearing,"  were  introduced  adivsedly.  It  is  quite  clear  that,  in 
many  cases,  it  would  be  impossible  to  give  an  opinioD 
[  *660  ]  upon  the  subject  before  the  hearing.  ^Suppose  the  De- 
fendant himself  to  suggest  a  given  statement  of  facts, 
not  disclosed  in  the  bill,  and  to  insist  that  according  to  those  facts, 
certain  persons  ought  to  be  parties :  that  statement  may  happen  to 
be  true,  but  the  Plamtiff,  in  this  stage  of  the  cause,  has  a  right  to 
say  he  can  prove  those  facts  by  his  evidence  in  the  cause.    So,  in 
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other  cases,  the  whole  of  the  facts  stated  in  the  bill  may  be  admitted, 
or  not,  by  the  answer,  and  the  Court  might  say,  according  to  the 
admitted  state  of  things,  that  certain  persons  are  necessary 
parties ;  but  the  bill  may  be  amended,  and  the  case,  with  respect  to 
the  suggested  parties,  altogether  altered.  This  is,  therefore,  not 
the  time  for  giving  any  opinion  upon  that  pobt,  although  I  do  not 
say  the  Court  may  not  do  so,  to  save  expense,  in  a  case  where  the 
parties  are  agreed  upon  the  circumstances,  and  concur  in  desiring 
to  have  the  decision  of  the  Court. 


Ths  Ck>art,  upon  hearing  the  objection,  does  not  make  any  order  thereupon,  bnt 
does  order  that  the  costs  be  costs  in  the  canse. 


I  ^'W  ^  > 


MEMORANDA. 

In  Michaelmas  Term,  1842,  Bir  John  Cro%s,  Knight,  [  *661  ] 
one  of  the  Judges  of  the  Court  of  Bankruptcy,  died.  In 
the  same  Term,  the  Bight  Honorable  Thomas  JErskine  resiged  the 
office  of  Chief  Judge  of  the  Court  of  Bankruptcy,  and  was  suc- 
ceeded by  the  Bight  Honorable  Sir  J.  L.  Kniglit  Bruee^  Vice- 
chancellor. 

In  the  Vacation  before  Easter  Term,  1843,  Nathamd  Richard 
Clarke^  Esq.,  and  John  Barnard  Byles,  Esq.,  Barristers  at  Law, 
were  called  to  the  degree  of  Serjeants  at  Law. 

In  April,  1848,  Sir  O.  A.  Lewin^  the  Honorable  J.  C.  Talhoty 
S.  Martin^  Esq.,  J.  A.  Boebucky  Esq.,  and  JV.  H.  Watson^  ^^-9 
were  appointed  Queen's  Counsel ;  and  Serjeant  D.  O.  Wrangham^ 
was  appointed  Queen's  Serjeant. 

Thomas  Pemberton  Leighy  Esq.  was  appointed  Chancellor  of  the 
Duchy  of  Cornwall,  and  a  Member  of  her  Majesty's  Privy  Council. 

The  Honorable  J*  C.  Talbot  was  appointed  Attorney-Oeneral  of 
H.  B.  H.  the  Prince  of  Wales. 

In  December,  1843,  John  Bomlly^  Esq.,  was  appointed  Queen's 
Counsel. 
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ABSCONDING. 

See  Pbo  Coiinsso,  S,  4,  5. 

Beftmdniit  rending  oat  of-the  jnris- 
dietfoo,  deenfad  to  ^hti9e  absoooded  to 
atoid  the  process  of  the  Couit,  ooder 
the  1st  Order  of  the  11th  of  Apiil, 
I84S.    Hele  ▼.  Ogle,  683 

ABSOLUTE  INTEREST. 

The  testator  by  his .  will  desired  that 
everything,  during  the  life  of  his  wife, 
shoold  remain  as  it  was,  for  her  nse  and 
benefit ;  and  after  her  decease  he  (ra?e 
his  real  estate  to  his  male  heir,  and  his 
personal  estate  to  his  children,  adding, 
that  he  gave  the  above  devise  to  his 
wife,  that  she  might  support  herself  and 
her  children,  according  to  her  discretion 
and  for  that  purpose  : — Held,  that  the 
widow  took  an  absolute  interest  for  her 
lifo,  in  the  real  and  personal  estate. 
Thinrp  ▼.  Owen,  607 

ABSTRACT. 
See  Notice,  1. 

ACCRUING  SHARE. 
See  Will,  4. 

ADDRESS  FOR  SERVICE. 
^  Suvicsi  1. 


The  omiraion  by  the  Plaintiff  to  en- 
dorse an  address  for  service  on  the  writ, 
as  directed  by  the  80th  Order  of  the 
SOth'of  Octobei,  1843,  does  not  of  ne- 
cessity make  the  writ  void ;  but  the 
Court  Willi  in  the  mean  time,  so  deal 
with  the  proceedings  which  are  under 
its  control,  b^  staying  process  or  other- 
wise, as  to  give  the  party  the  benefit  of 
the  2Qth  Order.    Price  v.  Webb,     511 

ADMISSION  OF  ASSETS. 
See  Creditor's  StJiT,  3. 

ADMINISTRATION. 
See  Costs,  6. 

DSCRKE.  • 

1.  Administration  of  an  estate,  where 
k  creditor  had  obtained  judgment  upon 
a  plea  of  plene  adroinistravit  by  two  of 
the  exe<!otors,  and  a  confession  of  assets 
to  acertsin  amount  by  another  executor, 
•^-such  assets  consisting  of  money  in  the 
hands  of  bankers  not  reached  by  the 
execution,— which  the  two  executors 
prevented  from  being  paid  upon  the 
cheque  of  the  third  executor  to  the 
judgment  creditor,  and  which  was  afier- 
wanis  paid  into  Conn.  Gaunt  v.  Toy- 
lor,  413 

9.  An  executor,  who,  in  an  action  at 
law  by  a  creditor  of  the  testator,  has 
lAwlfHl  fcfti^ftg^'wgr  to*  the  tnrth  of  tht 
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case,  18,  when  the  aneto  are  taken  from 
him,  and  administered  in  equity,  entit- 
led to  ihe  protection  of  the  Court 
against  any  peisonal  liability  in  respect 
of  such  plea.  lb. 

3.  A  party  to  whom  letters  of  ad- 
ministration have  l»een  granted,  as  the 
attorney  of  the  person  enlitJed  to  the 
grant,  and  for  the  use  and  benefit  of 
such  person,  is  liable  to  be  sued  in  re- 
spect of  the  estate  by  the  parties  bene- 
ficially interested  in  it,  in  the  same  way 
as  if  he  had  obtained  letters  of  admin- 
istration in  his  own  right.  Chambers  v 
Bickneli,  536 

4.  A  testator  directed  his  debts  to  be 
paid,  and  appointed  executors  in  Eng' 
landy  and  other  executors  in  Jtaly^  di- 
recting the  English  executors  to  trans- 
mit the  residue  to  the  Italian  executors, 
and  bequeathing  such  residue  amongst 
classes  of  persons  alleged  to  reside  in 
Italy  : — He/d,  that  the  sum  to  be  paid 
over,  being  the  residue,  after  payment 
of  debts,  the  Italian  executors  must  be 
regarded  as  simply  trustees  of  that 
fund,  and  not  as  executors  holding  it 
charged  with  debts  ;  and  that,  there- 
fore, inquiries  must  be  directed  to  ascer- 
tain the  persons  beneficially  entitled  to 
the  fuid,  under  the  bequest.  Weath- 
er by  V.  iS/.  Giorgio,  624  . 

ADVERSE  POSSESSION. 

A  mortgagee  in  possession  for  six 
years,  without  making  any  acknowl- 
edgment of  the  mortgagor's  title,  then 
{)urchased  the  interest  of  the  tenant  for 
ife  of  the  equity  of  redemption,  and 
continued  in  possession  for  twenty 
years  longer  . — Heldy  that  such  posses- 
sion was  not  adverse  during  the  exist- 
ence of  the  life  estate  so  purchased, 
and  that  the  statute  3  &  4  Will.  4,  c. 
27,  6.  28,  was  not  therefore  a  bar  to  any 
suit  fur  redemption  by  the  remainder- 
man or  reversioner.  Iiyde  v.  Dallaway, 

528 

AFFIDAVIT. 

See  Amendment,  4. 

Costs,  2. 

Foreclosure. 

1.  An  affidavit  which  does  not  ex- 
press that  the  deponent  '*  made  oo^Ay" 


is  not  admissible.    PhUUpt  v.  Prentice, 

54S 

2.  Affidavits  filed  after  the  answer 
cannot  be  read  on  a  motion  for  a  special 
injunction,  in  support  of  which  no 
afiidavits  had  been  filed  before  the  aa- 
swer;  and  the  rule  is  the  same  whether 
notice  of  the  motion  was  given  before 
the  answer  was  put  in  or  afterwards. 
Ifiansfr  v.  Jenner^  599 

AGENT. 

Set  Discovert,  2. 

AGREEMENT. 
See  Construction,  2, 3. 

AMENDMENT. 
See  Time. 

1.  An  order  for  leave  to  amend,  sot 
served,  does  not  prevent  the  Defendant 
from  demurring  to  the  bill.  Price  v. 
Webb,  515 

2.  An  order  for  leave  to  amend  op- 
erates from  the  time  of  service  only, 
and  therefore  an  intermediate  step  taken 
by  the  Defendant,  after  the  order  is 
made,  and  before  it  is  served,  is  regular. 

3.  A  Plaintiff  amending  his  bUl  after 
answer,  by  adding  new  Defendants, 
does  not  thereby  acquire  a  right  to 
make  a  further  amendment  against  the 
original  Defendants,  under  the  13th 
Order  of  April,  1828,  within  six  weeks 
after  the  answers  of  the  new  Defendr 
ants  are  to  be  deemed  sufficient;  bat 
the  time  during  which  the  Plaintiff  may 
amend,  under  that  order,  must  be  countp 
ed  from  the  date  when  the  last  answer 
of  the  original  Defendants  is  to  be 
deemed  sufficient.  Bertolacd  v.  JoKbt 
stone,  633 

4.  An  application  for  leave  to  amend 
after  answer,  not  founded  upon  the  13th 
Order  of  April,  1828,  must  be  supported 
by  affidavits,  not  confined  to  the  facts 
required  to  be  shewn  in  eases  within 
that  order,  but  sufficient  also  to  satisfy 
the  Court  that  from  the  occasion  and 
necessity  for  the  proposed  amendments, 
the  leave  ought  to  be  given.  l^* 

5.  The  right  of  a  Plaintiff  to  call  for 
an  answer  tu  his  amended  bill,  does  not 
depend  on  the  fact  of  whether  the  order 
for  leave  to  amend  ia  pade  upon  the 
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ondertaking  to  pay  costs  to  the  Defend- 
ant, or  to  amend  the  Defendant's  office 
copy  ;  and,  therefore,  where  the  bill 
was  amended  under  an  order  whereby 
the  PiaiotifT  undertook  to  amend  (he 
Defendant's  office  copy,  a  motion  to  set 
aside  a  subpcena  requiring  the  Defend- 
ant to  appear  to  and  answer  the  amend- 
ed bill,  was  refused.  Breeze  v.  En- 
gUsh^  638 

ANNUITANT. 

See  Parties,  2,  5. 

ANSWER. 
See  Affidavit,  3. 
Costs,  2. 
Discovery,  3. 
Injunction,  1. 
Jurat. 
Pleading,  1. 
Pro  Comfesso,  1. 

1.  The  answer  of  a  married  woman, 
who  is  an  infant,  cannot  be  taken 
either  sepaiately  or  jointly  with  her 
husband,  until  she  has  had  a  guardian 
assigned.     Coleman  v.  Northcote,    147 

2.  The  38th  Order  of  August,  1841, 
enabling  a  Defendant  by  answer  to  de- 
cline answering  any  interrogatory, 
from  answering  which  he  might  have 
protected  himself  by  demurrer,  applies 
as  well  where  the  demurrer  constituting 
the  protection  roust  have  been  a  demur- 
rer to  the  relief,  as  where  it  would  have 
been  a  demurrer  to  the  disoofery  only. 
Tipping  y,  Cfarke,  383 

3.  Construction  of  an  answer,  con- 
taining a  general  denial  of  the  facts 
charged,  in  the  terms  of  the  charge, 
with  a  saving  so  far  as  the  other  state- 
ments in  the  answer  admits  or  explains 
them.  Hf. 

4.  The  Defendant  may,  by  answer, 
decline  answering,  under  the  38th  Order 
of  August,  1841,  although  the  objeo* 
tion  to  answer  is  not  applicable  to  any 
interrogatory  in  paiticniar,  but  is  found- 
ed on  the  bill,  being  demurrable. 
Drake  v.  Drake,  647 

APPEAL. 
See  Stay  of  Executiox. 


APPEARANCE. 
See  Biu.  oe  Revivor. 
Pro  ConfewOi  2,  4|  6. 
SbbtioI)  1. 

Vol.  n.  73 


1.  The  Court  will  not  make  the  Oe- 
der  allowing  the  Plaintiff  to  enter  an 
appearance  for  the  Defendant,  under  the 
8tb  Order  of  August,  1841,  after  several 
months  have  elapsed  since  the  seivice 
of  the  subpoena,  unexplained,  except 
upon  notice.    Radford  v.  Holier ts,      96 

2.  A  Defendant  against  whom  it  is 
prayed,  that  he  may  be  bound  by  the 
proceedings,  on  service  of  a  copy  of  the 

I  bill,  under  the  23rd  Order  of  August, 
1841,  may  appear  gratis  before  or  after 
be  is  so  served.   Barkky  v.  Lord  Reay, 

309 

3.  Form  of  the  order  for  liberty  to 
enter  a  conditional  appearance  with  the 
registrar  since  the  7th  General  Order  of 
the  26th  of  August,  1841.      Price  v. 

APPOINTMENT. 

1.  Trustees  of  a  fund,  having  a 
power  to  appoint  the  same  to  such  one 
or  more  of  several  objects  of  the  power 
as  the  trustees  should  select,  appointed 
the  fund  to  trustees  (of  whom  A.,  one 
of  the  objects  of  the  power,  was  one,) 
upon  trusts  to  be  declared  by  a  subse* 
quent  deed  ;  and  by  that  deed,  to  which 
A .  and  all  the  trustees  were  parties, 
the  trusts  of  the  fund  were  declared  to 
be  for  the  benefit  of  A.  for  lifo,  with 
remainder,  in  equal  shares,  amongst 
four  other  of  the  objects  of  the  power, 
subject  to  such  limitations,  in  respect  of 
the  interests  in  their  respective  shares, 
to  be  taken  as  between  themselves, 
their  wives  and  issue,  respectively,  as 
A.  should  appoint.  A.,  by  will  limited 
the  share  ot  one  of  the  appointees  to 
trustees  for  the  appointee,  *his  wife  and 
children,— the  wife  not  being  an  (ex* 
press)  object  of  the  original  power  :<— 
Held^  that  the  appointment  was  an  e^ 
fectual  execution  of  the  power,— being 
equivalent  to  an  appointment  to  A.,aQd 
a  subsequent  and  independent  settlement 
by  A.  of  the  fund  which  A.  acquired 
by  such  appointment.  Goldsmd  v. 
Goldsmid,  187 

2.  Devise  and  bequest  of  freehold, 
copyhold,  and  personal  estate,  npon 
trust  for  sale  at  the  discretien  sf  the 
trustee,  and  that  the  renU,  interests, 
and  proceeds  should  be  divided  amongst 
a  class,  eitto  e^iiaUj,  ae  vt  other  pro- 
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portions  is  the  tnislee,  htTinfr  reprd 
to  their  circumstances,  should  sppoiot ; 
followed  by  an  unattested  codicil,  di- 
recting the  application  of  such  rents, 
interest,  and  proceeds  for  the  benefit  of 
such  of  the  claes  as  were  unmarried  or 
unsettled,  and  particularly  for  the  com- 
fortable soppoit  of  P.,  (one  of  the  class) 
who  was  of  weak  mind  ;  and  in  case 
the  trustee  should  not  live  to  perform 
the  whole  trust,  the  rest  to  be  executed 
by  any  persons  he  might  appoint  having 
regard  to  the  said  intentions.  The 
trustee  by  deed  directed  the  manner  in 
which  the  estates  should  be  sold,  and 
the  proportions  of  the  proceeds  applied, 
and  directed  the  division  thereof 
amongst  the  other  objects  to  be  post- 
poned until  aAer  the  death  of  P.,  and 
nominated  other  persons  to  exeeate  the 
trusts  which  might  remain  unexecuted 
at  his  (the  trustee's)  death,  and  directed 
them  tu  distribute  the  surplus  proceeds 
of  the  estates  amongst  other  objects  ac- 
cording to  their  exigencies  i-^Held^ 
that  the  trustee  for  the  government,  of 
his  own  discretion,  might  properly 
have  regard  to  the  directions  of  the  un- 
atterted  codicil,  even  as  to  the  proceeds 
of  the  real  estate,  so  far  aa  he  was  not 
restrained  by  the  effect  of  the  will  ; 
that  the  prospective  direetions  in  the 
deed  of  appointment  were  not  necessa- 
rily invalid,  especially  those  which  re- 
lated to  the  future  maintenance  of  P., 
and  that  the  attempt  to  delegate  powers 
which  the  trustee  could  nut  tranafer, 
did  not  invalidate  the  directions  in  the 
same  deed  which  be  had  no  power  to 
give.    Hitch  v.  Leworthy^  800 

3.  Bequests  to  females,  some  of 
whom  were  married  and  some  single, 
for  their  separate  use  for  their  respect- 
ive lives,  and  after  their  decease  to  such 
persons  as  they  should  respectively  ap- 
point ;  and  in  default  of  appointment, 
to  their  respective  executors,  adminis- 
trators, and  assigns  : — HM,  that  each 
of  the  legatees,  whether  married  or  un- 
married women,  were  entitled  upon  pe- 
tition, without  execQting  any  formal  ap- 
pointment, to  an  immediate  transfer  or 
paymeni  to  themselves  of  the  corpus  of 
their  sl«arta  of  the  fond.  HoU&way  t. 
CfariaoA.  691 

ASSIGNMENT. 
Sm  F^aTHBasRiP,  1, 6. 


ATTACHMENT. 

1.  Lord  Clarendon* g  General  Order» 
that,  afler  a  contempt  duly  prosecuted 
to  an  attachment  with  proclamations  re- 
turned, no  plea  or  demurrer  shall  be 
admitted  but  upon  motion  in  Coort, 
does  not  apply  to  the  process  at  present 
substituted  for  attachment  with  procla- 
mations— senMe,  Robinson  v.  Stan'^ 
ford,  149 

8.  A  party  in  a  cause  who  haa  ob- 
tained and  served, according  to  the  18th 
amended  Order  of  August,  1841,  an 
order  that  his  solicitor  shall  deliver  his 
bill  of  costs  within  a  month,-^-which  is 
disobeyed, — is  entitled  under  the  15th 
Order  of  August,  1841,  to  enforce 
obedience  by  the  writ  of  attachment. 
Loner.  OHver,  97 

ATTORNEY. 
See  Admin iSTRATioK,  3. 

BANKRUPT. 
See  Costs,  6. 

BANKRUPTCY. 

See  Jurisdiction,  1. 

PoLicT  or  Insuranci,  8. 

BILL  AND  ANSWER. 
See  Etioknce,  1. 

BIIiL  TO  PERPETUATE  TESTI- 
MONY. 

Where  depositions,  taken  in  a  suit  to 
perpetuate  testimony,  are  required  to 
be  used  in  a  trial  at  law,  not  nnder  the 
control  of  the  Court,  the  order  is,  that 
the  depositions  be  published,  and  that 
the  parties  may  roaxe  such  use  of  the 
same  as  by  law  they  can.  Altomef- 
Cfenerai  t.  JSay,  618 

BILL  OF  REVIVOR. 

The  fact  that  an  appearance  haa  been 
entered  by  the  Plaintiff  for  the  Defend- 
ant, to  an  original  bill,  under  the  8th 
Order  of  August,  1841, «-or  that  an 
original  bill  has  been  taken  pro  confeaso 
againat  a  Defendant  under  the  Ist  Or- 
der  of  April,  1848,  is  no  ground  for 
taking  either  of  those  steps  cm  a  men 
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bill  of  refivor  in  the  same  tait,  agtiost 
Buch  Defendaot,  without  previouuy  go- 
iog  through  all  the  prelimioarj  atepB, 
aa  in  the  oaae  uf  aa  oiigiaal  bill.  El- 
toft  r.  Brawn,  693 

BOND  DEBT. 
See  CaaDiTOa'a  Suit,  6,  7. 

CERTIFICATE. 
See  CoiiMissioN,  3,  3. 

COLONIAL  LAW. 

The  Courts  of  this  eoantrj  will  ap- 
ply the  general  law  of  this  country, 
being  alMtractedly  just,  and  not  ezclo- 
tivety  founded  upon  any  peculiar  or 
technical  rule,)  to  questions  relating  to 
lands  in  a  colony,  where  a  difierent 
system  of  jurisprudence  prevails,  unless 
it  is  suggested  or  shewn  that  the  laws 
of  the  colony  are  different  on  the  point 
in  question  ;  and  therefore  the  mort- 
gagee of  an  estate  in  Demerara  was 
held  not  to  be  bound  to  produce  his  se- 
curities for  inspection  before  payment. 
Bentijuk  v.  WiUink,  I 

COMMISSION. 

1.  Where  the  Defendant  obtains  a 
commission  to  examine  witnesses  under 
the  17th  (amended)  Orderof  April,  1898 
the  commission  muqi  be  made  return- 
able the  first  return  of  the  second  term 
next  following  the  date  of  the  order  for 
such  commission.  M*Oregor  ▼.  Tbp- 
ham,  516 

3.  If  in  the  prosecution  of  inquiries 
under  a  reference  to  the  Master,  a  com- 
mission to  examine  witnesses  abroad  be 
necessary,  an  applicatioa  must  be  made 
to  the  Master  for  his  certificate,  before 
applying  to  the  Court  for  the  commis- 
sion.    Domford  ▼.  Bamfard,  643 

3.  Sembie,  the  motion  for  the  com- 
mission, on  the  Master's  certificate,  is 
of  course.  Ih. 

CONDITION. 

1.  The  testator  bequeathed  the  reai- 
due  of  his  personal  estate  to  his  daagh- 
ler  apon  trust  for  her  maintenaiioe  and 
support,  until  she  attained  twenty-one, 
•r  married  with  the  ooiieeiii  of  his  tra»> 


tees  under  that  age,  and  upon  her  at- 
taining such  age  or  her  marriage,  for 
her  separate  use,  with  remainder  to  her 
children  ;  and  in  case  of  her  death 
without  issue,  he  bequeathed  the  same 
to  certain  legatees  in  remainder.  The 
testator  afterwards  declared  by  a  codicil 
that,  in  consequence  of  a  nervous  debil- 
ity, his  daughter  was  unfit  for  the  con- 
trol of  herself,  and  his  will  was  that  she 
should  not  marry  ;  and  in  case  Qf  her 
marriage  or  death,  he  gave  the  property 
he  had  bequeathed  to  her  over  to  the 
same  legatees  in  remainder.  Held^  that 
the  limitation  over  by  the  codicil,  being 
in  general  restraint  of  marriage,  was 
void  as  to  the  life-interest  of  the  daugh- 
ter. Morley  v.  RennoUson,  670 
3,  Whether  the  interest  in  remainder 
bequeathed  to  the  children  of  the  daugh- 
ter by  the  will  was  revoked  by  the  codi- 
cil ;  qtuere.  lb. 

CONDITIONS  OF  SALE. 

1.  The  conditions  of  sale  provided 
that  all  objections  to  the  title  disclosed 
by  the  abstract,  not  taken  within  a  cer- 
tain time  after  delivery  of  the  abstract 
to  the  purohaser,  should  be  deemed  to 
be  waived  : — Hdd,  that  the  time  for  ob- 
jecting was  not  to  be  computed  from  the 
time  of  the  delivery  of  an  imperfect  ab- 
stract ;  and  that  the  purohaser  was  not 
precluded  from  taking  an  objeciion 
which  arose  out  of  evidence  called  for 
before  the  expiration  of  the  time  fixed. 
Blaeklow  v.  Lawt,  40 

3.  A  conditiott  of  aale  was,  that  in 
ease  the  purohaser  should  raise  objec- 
tions to  the  title  which  the  vendor 
should  not  be  able  or  willing  to  remove, 
the  vendor  might  rescind  the  contract^ 
on  notice  and  repayment  of  the  deposit 
to  the  purohaser  ;  and  objections  not 
delivered  within  fourteen  days  after  de- 
livery of  the  abstract  to  be  treated  as 
waived,  in  which  respect  time  was  to 
be  essential.  The  purohaser  returned 
the  abstract  with  queries  within  the 
fourteen  days,  and  the  vendor  answered 
the  queries  ;  the  purchaser  on  the  same 
day  objected  to  the  answers  :  the  oor- 
respendenee  on  the  subject  of  the  title 
continued  for  several  weeks,  and  then 
the  vendor  gave  notioe  that  he  resotnded 
^  contract :— >jSii<d,  that  the  oontina- 
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mnce  of  iIm  treaty  for  the  completion  of 
the  title,  after  the  first  objection  of  the 
paiehaser,  was  a  waiver  of  the  ooadition 
as  to  the  rescinding  of  the  contract. 
Morhy  v.  Cook,  106 

3.  That  such  a  condition  of  sale 
ought  to  be  discouraged  ;  and  ought 
not  to  reoeive  a  constructioa  oppressive 
on  the  purchaser.  lb 

4.  That  the  vendor's  right  to  rescind 
the  contract  under  the  condition  must 
be  co-exiensive  with  the  purchaser's 
right  to  object  to  the  title  under  the 
aame  condition.  lb. 

5.  That  the  vendor  was  only  bound 
bona  fide  to  deliver  an  abstract  of  such 
title  as  he  had  at  the  time  of  delivering 
it ;  and  so  long  as  the  condition  remain- 
ed in  force,  was  not  bound  to  deliver 
any  supplemental  ahstraot  of  title  after- 
wards acquired  ;  setnble,  lb. 

6.  Whether  the  benefit  of  the  condi- 
tion would  not  in  equity  be  forfeited  by 
a  vendor  who  designedly  delivered  an 
imperfect  abstract  of  the  title  which  he 
had  at  the  time  of  delivering  it ;  qwere. 

lb. 

CONDITIONAL  APPEARANCE. 
Sm  Appearancc,  3. 

CONFIRMING  REPORT. 

The  Plaintiff  obtaining  the  order  nisi 
to  confirm  the  Master's  report,  but  not 
pfroceeding  to  make  the  order  absolute, 
Ihe  Defendant  may  move  to  confirm  the 
report,  and  for  that  purpose  the  certifi- 
cate of  no  cause  shewn  will  be  ordered 
to  be  entered  on  his  ofllce  copy  of  the 
«Tder  nisi.    B4)beris  v.  WUli(m$j     151 

CONSIDERATION. 

The  Court  may  not  perhaps  enforce 
the  specific  performancs  of  a  contract 
for  the  sale  of  an  estate,  where  the  con- 
flideration  is  uncertain  (as  a  life  annu- 
ity,) if  such  consideration  be  greatly 
inadequate  ;  but  a  difference  of  seven 
or  eight  pereent|is  not  suoh  inadequacy. 
Bmmtv.  Cooper^  408 

CONVERSION. 

Real  eakata  waaoanvsyicd  to  a  Ivualee 
•a  tvMt  topeHBit  a  infoflgagor  to  aaoeive 


the  rents  and  profits,  and  upon  payment 
of  the  principal  and  interest  of  the 
mortgage  debt  as  therein  menuoned,  to 
reconvey  ;he  estate  to  mortgagor,  his 
heirs  and  assigns  ;  but  if  defaalt  should 
be  made  in  such  payment,  then  that  the 
trustee  should  enter  into  possession  of 
the  premises,  and,  at  his  discretion,  sell 
the  same,  and  pay  over  the  residue  or 
surplus  (after  payment  of  the  debt,  in- 
terest, and  costs  {to  the  mortgagor,  his 
heirs,  executors,  administrators,  or  as- 
signs. There  was  default  in  payment, 
but  no  sale  of  the  estate  took  place  un- 
til after  the  death  of  the  mortgagor, 
who  devised  it  to  the  Flaintifis  for  life, 
with  remainder  over  in  tail  : — Held, 
that  there  was  no  conversion,  but  that 
the  surplus  proceeds  passed  by  the  de- 
vise as  real  estate.    Bourne  v.  Bourn/e, 

35 

CONSTRUCTION. 
See  Conditions  of  Sale,  1, 4, 5,  6. 
Husband  and  Wifb. 
Legacy,  1,  3,  4. 
Will,  1,  2,  3,  4,  5. 

1.  A  married  woman  having  seTeral 
legitimate  children,  and  one  illegiti- 
mate chUd,  and  being  separated  from 
her  husband,  and  enciente  with  a  see- 
ond  illegitimate  child,  appointed  a  fund 
to  her  iiligitimate  child  then  born,  re- 
serving a  power  of  revocation,  as  to  a 
rooieiy,  in  &vour  of  any  after>bom  chil- 
dren she  might  have  born  of  her  body. 
After  the  birth  of  the  second  illegitimate 
child,  she  revoked  the  appointment  of 
the  moiety,  and  appointed  the  entira 
fund  equally  between  the  two  illegiti- 
mate children  : — Held,  that  the  aftei^ 
bom  children,  for  whose  benefit  the  re- 
vocation might  be  made,  must  be  taken, 
in  the  primary  and  legal  sense,  as  ap- 
plying to  legitimate  children  only,^— 
that,  therefore,  the  second  illegitimate 
child  was  not  an  object  of  the  reserved 
power,  and  could  not  take  under  the 
latter  appointment.  Dover  v.  Alexanr 
der,  275 

2.  An  agreement  to  sell  land,  not 
expressing  what  intereat  in  it,  is  con- 
strued to  mean  the  whole  of  the  interest 
of  the  vendor  in  the  knd.      Bmper  t. 

3.  An  agieement  to  puraliaee  land 


lETDEZ. 


669 


for  M  Miaiii^  Ibr  Iha  life  of  iIm  vendor, 
to  be  a  charge  on  tlie  land,  and  to  be 
paid  quarterly,  entitles  the  Tender,  not 
only  to  the  security  of  the  charge,  but 
te  the  eovenaoi  of  the  puroliaaer  for  the 
payment  of  the  aoanity.  lb, 

COPIES. 
iSwPiBAcy,  1,  S,  3. 

COPY  OF  THE  BILL. 
999  Appearance,  2. 
Parties,  1. 

1.  Veri/ioition  of  the  copy  of  the 
bill  to  be  served  under  the  d4th  Order 
of  Angost,  J841.    Penfold  ▼.  Bwch, 

157 

3.  Verifioation  of  the  copy  of  the 

bill,  served  nnder  the  24th  Order  of 

Aogvet,   leu.     Coleman  ▼.  JZedkAom, 

354 

COPYRIGHT. 
See  Piracy,  1, 3,  3,  4. 

CORPORATION. 
St9  Pleading,  4. 

Seme  foron  prescribed  for  the  gov- 
ernment of  a  corporation  may  be  iroper^ 
ative  and  others  directory  only.  Fon  v. 
HatboUUf  495 

COSTS. 
See  Amendment,  6. 
Forma  Pauperis. 
Solicitor,  1,2. 

1.  Where  a  Defendant,  having  ren- 
dered himself  liable  to  be  sued,  and  be- 
ing sued,  offers  to  submit  to  all  the 
relief  to  which  the  Plaintiff  is  entitled, 
the  Court  will  not  give  the  Plaintiff  his 
costs  of  the  subsequent  prosecution  of 
the  suit.     Colbum  v.  Stmrns^  543 

2.  A  Plaintiff  who  is  entitled  to  have 
an  account  taken  of  profits  unlawfully 
made  by  the  Defendant,  is  not  bound  to 
accept  the  statement  of  the  acoonnt  on 
affidavit  instead  of  by  answer,  but  may 
call  ier  aa  answer  from  the  Defendant, 
without  therefoie  dioentitling  himself  to 
the  oosis  in  nepeet  of  the  anawery  al- 
liwogh  ha  afteifwda  w»lv«s  tkeao- 


3.  Where  a  plea  to  ibe  bill  is  filed, 
and  the  plea  is  overruled,  with  liberty 
to  amend,  and  the  amended  plea  is  put 
in  and  allowed,  the  Defendant  is  not 
entitled  to  the  coets  of  correcting  his 
own  mistake,  but  is  entitled  to  the  costs 
which  he  would  have  had  if  the  plea 
which  was  allowed  had  been  the  plea 
which  was  first  filed.  Clayton  v.  Mead- 
ows, 36 

4.  Under  a  general  order  of  taxation, 
the  Master  will  without  any  special  di- 
rection, exercise  a  discretion  as  to  tax- 
ing the  costs  of  informal  proceedings. 

lb. 

5.  On  proof  of  some  specific  errors 
and  overcharges  in  an  account  and  bill 
of  costs,  inquiries  were  directed  with 
respect  to  an  account  made  up— and 
the  balanoe  of  which  was  secured  by  a 
mortgage  made  thirteen  years  before 
the  bill  was  filed.  Edwards  v.  Meyrick, 

60 
0.  In  an  administration  or  creditor's 
suit  against  an  executor  becoming  bank- 
rupt or  insolvent,  and  who  is,  at  the 
same  time,  indebted  to  the  estate  of  Ids 
testator,  the  coats  of  the  executor  incur- 
red before  his  bankruptcy  or  insolvency 
will  be  set  off  against  his  debt ;  and 
the  costs  of  the  same  executor  incurred 
in  the  proper  performance  of  the  dutiea 
of  hia  trust,  after  his  bankruptcy  or  in* 
solvency,  will  be  allowed  out  of  the  ee- 
tate.     Sisunuel  v.  Jones,  S46 

7.  Separation  of  the  coets  occasion- 
ed by  a  defence,  founded  on  a  state- 
ment of  fact,  disproved  by  the  evidence. 
Bower  v.  Cooper,  408 

8.  Notwithstanding  an  order  on  fur- 
ther directions  in  a  creditor's  suit,  that 
the  costs  of  all  partiee  should  be  taxed 
as  between  solicitor  and  client,  and  paid 
out  of  a  fund  in  Court, — tho  fund  prov- 
ing insofiSusient  to  pay  all  tne  costs,^ 
the  Conit  ordered  the  costs  of  the  execn- 
tors  to  be  paid  in  the  first  plaoe.  Gaunt 
V.  Taylor,  413 


COVENANT. 
Sae  MoRTGAoa,  S. 


CREDITORS. 
Bee  PARTise,  3. 
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CREDITOR'S  SUIT. 

1.  Inquiries  of  the  propriety  of  the 
proceedings  proposed  to  be  taken  for 
the  beneficial  management  and  realiza- 
tion of  the  estate  of  a  testator  or  intes- 
tate, will  not  be  directed  in  a  creditor's 
Sttit.     ColUnsony,  Baiiard,  119 

3.  The  Plaintiff  in  a  creditor's  suit, 
after  a  decree  for  sale  of  the  real  estate, 
may  sustain  a  suit  for  redemption 
against  a  mortgagee,  or  a  party  entitled 
to  a  lien  on  the  title-deed.  Christian 
T.  Fieid,  177 

3.  In  a  suit  by  a  creditor  on  behalf  of 
himself  and  all  other  creditors,  if  the 
debt  of  the  Plaintiff  be  admitted  or 
proved,  and  the  executor  or  administra- 
tor admits  assets,  the  Plaintiff  is  entitled 
at  the  hearing  to  an  immediate  decree 
for  payment,  and  not  to  a  mere  decree 
for  an  account.     WoodgaU  v.  Field, 

211 

4.  A.  mortgagee  may  sustain  a  suit 
against  the  executors  of  the  mortgagor, 
for  a  sale  of  the  property  comprised  in 
the  security,  and  for  the  payment  of 
any  deficiency  out  of  the  general  estate 
of  the  testator — semble.  King  v.  Smith, 

S39 

5.  A  court  of  equity  restrains  a  cred- 
itor from  enforcing  his  legal  rishts 
against  the  estate  of  his  deceased  debtor 
only  upon  the  principle,  that  the  cred- 
itor is  enabled  to  bring  into  equity(with 
seme  specified  exceptions)  all  his  legal 
rights,  and  that  the  validity  of  his  debt 
must  be  determined  in  equity  upon  the 
same  principles  as  at  law  ;  and  the 
circumstance,  that  the  creditor  is  also 
the  Plaintiff  in  the  cause,  is  not  ma- 
terial as  to  the  mode  of  determining  the 
Talidttv  of  such  debt.  Whitaker  v. 
Wright,  310 

6.  In  the  proof  of  a  bond  debt,  before 
the  Master,  it  is  not  the  practice  to  re- 
quire an  affidavit  of  the  oonsideratiou, 
unless  a  case  of  suspicion  against  the 
bond  is  raised.  Ib» 

7.  Under  a  decree  in  a  suit  by  a  bond 
creditor  on  behalf  of  himself  and  the 
other  creditors  on  the  estate,  the  execu- 
tor may,  in  the  Master's  office,  impeach 
the  validity  of  the  bond  upon  grounds 
which  were  not  in  issne  in  the  cause  at 
the  hearing.  lb. 


CUMULATIVE  LEGACIES. 
See  LcoACTy  4, 6. 

DECREE. 
See  Partikb  out  of  the  JuRinuoriOH. 
Stay  or  Exkcution. 
VsNooa  AND  Purchaser. 

Form  of  decree  for  taking  the  90- 
counts  in  an  administration  suit,  in  ease 
all  the  persons  interested  should  not  be 
parties  at  the  hearing.    Fidt  v.  Norton^ 

381 

DEFENDANT. 
See  Absconoino. 

DEMURRER. 
See  Amswer,  9»  4. 

On  argument  of  a  demurrer,  facts  not 
averred  in  the  bill,  and  which  might 
possibly  have  been  denied  by  plea, 
if  they  had  been  averred,— intended 
against  the  pleader.   Fase  ▼.  Harbottle^ 

503 

DEPOSITIONS. 

See  Bill  to  perpetuats  TEsniiOHT. 

DEVISAVIT  VEL  NON. 
See  Heir-at-law. 

DISCHARGE. 
See  Prisoner. 

DISCHARGE  OF  SOLICITOR. 
See  Lien,  3. 

DISCOVERY. 
See  FoRGciiOsi^B. 
Jurisdiction,  3. 
Production  or  Docincsim, 

1,  3,  3,  4. 

1.  Discovery  : — Case  in  which  a 
Defendant  most  seek  for  information, 
which  he  may  not  himself 
Earl  of  CUengiUl  ▼.  Frazer, 

2.  in  answer  to  a  bill  seeking  to  im> 
peach  a  seoority  and  requiring  the  De- 
fendant to  set  forth  what  communica- 
tions psssed  between  his  solicitor  and 
agents  in  the  txansaotion  and  the  Plain- 
tiff ;  and  what  letters  were  written  aad 
received,  and  entries  made  on  the  wA- 
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jeet  by  meh  MlieitoT8,it  wnot  BnAcient 
for  the  Defendant  to  say,  that  the  so- 
lieitora  bad  ceased  for  aeferal  years 
since  the  transaction  to  be  his  solicitors 
or  agents,  and  that  he  does  not  know 
what  communicationa  or  entries  they 
bad  or  made  :  the  Defendant,  if  he  has 
not  personal  knowledge  of  the  facts, 
most  at  least  shew  that  he  has  endeav- 
ored to  acquire  the  information  from 
his  agenta  in  the  transaction  in  question. 

3.  The  husband  charged  with  pro- 
caring  his  marriage  with  a  minor,  by 
falaely  swearing  that  the  consent  of  her 
parent  had  been  given,  cannot  be  com- 
pelled to  diacover  the  facts  relating  to 
such  charge,  upon  an  information  under 
the  Marriage  Act,  (  4  Geo.  4,  c.  76,  s. 
93,)  seeking  the  forfeiture  of  his  inter- 
est in  the  wife's  pioperty,  and  a  settle- 
ment of  the  same  upon  her  and  her  is- 
•oe.    Aitamey' General  v.  LueaSf    566 

DOMICILE. 
See  AoMiMiSTRATioir,  4. 

EVIDENCE. 
See  MiSTAKC,  1, 9. 

TsATBRBINO  NOTB. 

1.  InstruroentB,  neither  admitted  nor 
denied,  may  be  proved  viva  voce,  al- 
though the  canae  is  heard  upon  bill  snd 
answer,  without  leplieatiun.  Rowland 
T.  Siyrgis^  6S0 

9.  A.  contracted  to  purchase  real  es- 
tate, and  died,  having  made  his  widow 
his  universal  devisee  snd  legatee.  The 
widow  msrried  B.,  who  in  1703,  took  a 
eonveyance  of  the  premiaea  contracted 
to  be  porehaaed  by  A.,  to  himself  and 
« tmaiee,  reciting  the  contract  by  A., — 
hia  will  and  death, — the  mnmage  of 
his  widow  with  B. ;  and  that  '*  there- 
upon B.  became  entitled  to  the  benefi- 
eial  interest  in  the  porchaae."  B.  in 
1817,  sold  the  premises  to  C,  and  C. 
took  a  conveyance  from  B.and  his  trus- 
tee, reciting,  that,  by  certain  good  and 
auffictent  asaurancea  in  the  law,  the 
premiaea  atood  limited  to  B.  and  the 
tmatee,  but  not  reciting  the  deed  of 
17U3.  The  widow  ^icd,  leaving  her  heir- 
at-law  an  infant,  who  came  of  age  in 
1886,  in  the  life-time  of  B.  The  biU 
waa  hvoQght  by  the  heiMt>law  in  1886, 


after  the  death  of  B.,  for  a  eonveyance 
of  the  eatate  : — Held^  that  the  reciul  in 
the  deed  must  be  understood  as  stating 
that  the  widow  was  devisee  of  the  pur- 
chased premises,  and  that  the  title  of 
B.  accrued  by  the  maniage ;  that  the 
Court  would  not  presume,  in  favour  of 
a  purchaaer,  that  B.  had  any  other  title 
than  was  so  represented  ;  that  C.  must 
be  presumed  to  have  been  cognizant  of 
and  to  have  taken  the  title  of  H.  his 
vendor  ;  that  the  equitable  title  of  the 
heir-at-law  of  the  widow  was  not  af- 
fected by  the  lapae  of  time  ;  and  that 
the  heir-at'law  was  entitled  to  the  de- 
cree for  a  conveyance  of  the  estate. 
NeeecmT.  Clarkson,  163 

EXCEPTIONS. 

1.  Exceptions  to  the  Master's  report 
ought  to  follow  in  form  aa  well  aa  in 
aubetancethe  ohjeetiona earned  in  before 
the  Master.    Ballard  v.  While,       158 

8.  Upwarda  of  thirty  separate  objec- 
tions were  taken  to  the  draft  report,  in 
respect  of  the  same  nnmber  of  itema 
allowed  in  an  account ;  one  eiEception, 
including  all  the  objectiona,  was  taken 
to  the  report,  for  that  the  Master  ought 
to  have  disallowed  the  same  items,  or 
some  or  one  of  them  : — Held,  that  this 
\vkBM  inforrosl,  for  the  exceptant  requir- 
ing the  judgment  of  the  Couit  on  every 
item,  the  exceptiond  should  have  been 
in  the  same  form  as  the  objections,  and 
thereby  have  called  for  such  judgment ; 
that  thia  exception  must  be  allowed,  if 
it  should  be  found  that  any  item  ought 
'  to  have  been  disallowed ;  but  that,  not- 
withstanding the  informality,  the  Court 
might,  if  it  thought  fit,  hear  the  excep- 
tion upon  all  the  items,  and  make  a 
special  declaration  aa  to  any  or  all  which 
had  been  improperly  allowed.  lb, 

EXECUTOR  AND  ADMINISTRA- 

TOR. 

See  Admin  iSTRATiON,  9,  3,  4. 
C08T8,  6,  8. 
Retainer. 
SoLiciToa,  1, 9. 

&n^/e,  a  party  suing  aa  exeeutor  or 
adminiatrator  cannot  tonatain  proceed- 
inga  tu  leoof  er  a  larger  anm  than  thai 
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upon  wbich  the  probate-doty  ie  ealonlt- 
led.    Jones  t.  HaufellSf  342 

EXHIBITS. 
See  Bill  and  Answer 

Production  or  Documsnts,  3. 

EX  PARTE  FRWEEDINGS. 
See  Pro  CoNrsaso,  5. 

EXTRA-PAROCHIALITY. 
In  a  suit  fur  tithes,  a  district  consist- 
ing of  370  acres  of  land,  within  the 
ambit  of,  and  sarrounded  by  the  parish, 
hddf  after  the  trial  of  an  issue  at  law. 
to  be  extra-parochial,  and  the  bill  dis- 
missed with  costs.  Clayton  ▼•  Mead- 
ows, 26 

FORECLOSURE. 
8te  Mortgage,  2,  3. 

On  a  motion  by  a  defendant  for  an 
immediate  decree  in  a  foreclosure  suit, 
ander  the  stat.  7  Geo.  2,  or  under  the 
jurisdiction  of  the  Court,  independent 
of  the  statute,  the  order  may  be  made 
without  answer  ;  and  if  the  bill  sug- 
gests that  the  Defendant  has  parted 
with  the  equity  of  redemption,  he  will 
be  allowed  to  give  the  required  disooY- 
ery  as  to  that  fact  upon  affidavit.  Ptg' 
gin  ▼.  Cheethamf  80 

FORFEITURE. 
iSeeDiscoTSRY,  3. 
Piracy,  1,  2,  3. 

FORMA  PA  UPERIS- 
See  Service,  2. 

Where  the  order  for  leave  to  aae  in 
forma  pauperis  has  not  been  setved,  and 
is  not  rendered  inoperative  by  any  sub- 
sequent step  in  the  cause,  it  is  in  the 
discretion  of  the  Court,  either  to  give 
costs  to  the  pauper,  or  to  order  him  to 
pay  them,  as  the  case  may  be.  Church 
▼.  Marsh,  654 

GENERAL  ORDERS. 

Lord  Clarendon's  Order.  (1661). 
See  Attachment,  1. 

97ih  April,  1748. 


IV.  ef  1828. 

SseTiioL 

xni.  M. 

See  AuMmumtTf  3,  4. 

XVI.  Id. 

See  Tim B. 

XVD.  Id. 

See  CoMxvmaomt  1» 

XIX.  Id. 

See  Time. 

LXXIY.  Id. 

See  Immatbeiautt. 

XXVI.  of  December,  163S. 

•SteTlMB. 

y.  of  9th  May,  1830. 
See  Preliminary  Inqotbiis,  1,  2,  3^ 

Vn.  of  August,  1841. 

See  AppBARAJNCB^  3. 

Vni.  Id. 

See  Appearance,  1. 
Bill  op  RRyrroR. 
Pro  Confesso,  4,  5. 

XII.  Id. 

See  Attachment,  2. 
Writ  op  Assistamcb. 

Xra.  Id.    ' 
See  Writ  of  AssaTANeB. 

XV.  Id. 

^  See  Attachment,  8. 

XXI.  Id. 
See  Tratrrbino  Notb. 

xxni.  Id. 

See  Appearanob,  2. 
Parties,  1. 

XXIV.  Id. 

See  Copy  or  Bill,  1, 2. 

XXX.  Id.     1841. 
See  Parties,  5. 

Under  the  30th  Order  of  Augoet, 
1841,  th»  trasteeB  of  reel  MM*  b^  4^ 
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vise,  having  the  povrets  mentiooed  in 
the  order,  represent  the  persons  benefi- 
cially interested  in  such  real  estate,  (so 
88  to  make  it  unnecessary  that  persons 
having  charges  thereon  should  be  par- 
ties), not  only  insults  by  persons  claim- 
ing adversely  against  the  estate,  but 
also  in  suits  by  some  of  the  persons 
beneficially  interested,  and  where  the 
conduct  of  the  trustees  is  in  question 
Orbome  v.  Foreman ,  656 

XXXVIII.  of  August,  1841. 
See  Answer,  3,  4. 
Immateriality. 


XXXIX.  Id. 

See  Parties,  5. 

I.  of  the  11th  April,  1843. 
See  Absconding. 
Bill  of  Revivor. 
Pro  Confesso,  2,  3»4,  5. 

XVI.  of  26th  October,  184S. 
iSee  page  533,  n.  {b). 

XX.  Id. 

See  Address  for  Sbrvicb. 
Writ. 
Service,  1. 

XXI.  Id. 

See  Servicb,  I. 

xxvni.  Id. 

See  Lunatic. 

GUARDIAN. 

See  Lunatic. 

Testamentary  gnardian  of  an  infant 
tmstee,  who  was  residing  oat  of  the 
joriadiction,  appointed  guardian  ad  litem 
without  either  the  appearance  of  the 
infant  in  Court,  or  a  commission.  SJUtf- 


Ueworth  v.  ShtOtleworth, 

HEIR-AT-LAW. 


147 


1.  An  heii>at-law,  by  his  answer, 
admitting  the  execution  of  the  will 
under  which  the  Plaintiff  claims,  bot 
alleging  that  it  was  revoked  by  a  sub- 
sequent  will,  whereby  the  estate  in 
question  was  devised  to  the  Defendant, 
which  sobseqoent  will  was  nnintention- 

VoL.  n.  74 


ally  deatioyed,  and  submitting  either 
that  the  subsequent  will  ought  to  be 
established,  or  that  there  was  an  intes- 
tacy,— is  not  entitled  to  an  issue  devis- 
avit  vel  non.  WMtakery.  iVeumtan,  999 
3.  The  Defendant,  in  such  a  case, 
not  giving  any  evidence  of  the  alleged 
revocation  beyond  the  mere  statement, 
which  was  read  by  the  Plaintiff  from 
the  answer,  is  not  entitled  to  any  in- 
quiry respecting  it,  and  the  Court  will 
declare  the  will  established.  lb, 

HUSBAND  AND  WIFE. 
See  Answer,  1. 
Appointment,  3. 
Separate  Use. 

The  testatrix  gave  the  residue  of  her 
real  and  personal  estate  eqnally  between 
her  brother,  her  sister,  and  her  *'  ne- 
phew W.,  and  E.  his  wife/'  (E.  being 
the  niece  of  the  testatrix)  : — Held,  that 
the  husband  and  wife  took  one  share 
each,  and  not  merely  one  share  between 
them.  Warrington  v.  Warringtont  54 

IMMATERIALITY. 

Under  the  74th  Older  of  April,  1838, 
the  Master  does  not,  on  the  groand  of 
immateriality,  overrule  exceptions  for 
insufficiency,  unless  it  is  clear  that  the 
question  cannot  be  material.  If  tbd 
materiality  be  doubtful,  the  case  is  not 
within  the  Order.     Tipping  v.  Clarke, 

383 

IMPERTINENCE. 

See  Pleading,  1. 

IMPROVEMENT. 
See  Tenant  for  Life. 


INFANT. 
See  Guardian. 

An  infant  plaintiff  coming  of  age 
daring  the  progress  of  the  cause,  and 
disapproving  of  the  proceedings,  ean- 
not  appear  in  the  proceedings  by  conn- 
sel,  other  than  those  who  appear  for 
the  Plaintifls  generally  :  he  can  only 
complain  of  or  repudiate  the  proceed- 
ings by  Biaking  ^m  tke  sabject  of  a 
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Special  application.     Ballard  v.  White, 

158 

INJUNCTION. 
See  Affidavit,  2. 

1.  Equity  confessed  on  the  answer. 
Bentinck  v.  Willinky  1 

2.  The  Court  will  not,  on  the  appli- 
cation of  a  mortgagee  out  of  possession, 
restrain  the  mortgagor  from  proceeding 
to  fell  timber  growing  upon  the  mort- 
gaged estate,  unless  the  security  is  in- 
sufficient.    King  V.  Smithy  239 

3.  What  proportion  the  value  of  the 
mortgaged  property  should  bear  to  the 
mortgaoc  debt,  in  order  to  be  deemed  a 
sufficieut  securitv  within  the  rule  under 
which  the  Court  acts  in.  restraining 
waste  by  the  mortgagor — quare.        lb, 

INSOLVENT  DEBTOR. 
See  Costs,  6, 

Under  the  .#tat.  7  Geo.  4,  c.  57,  all 
persons  who  are  creditors  of  an  insol- 
vent debtor,  at  the  time  his  petition  for 
disehaige  is  filed  in  the  Court  for  the 
Heliefof  Insolvent  Debtors,  are  entitled, 
taking  proper  steps  for  that  purpose, 
to  participate  in  his  estate,  whether  the 
same  have  or  have  not  been  inserted  by 
the  insolvent  in  his  schedule.  Borell  v. 
Danrif  440 

INTEREST. 

Interest  on  debts  by  judgment  recov- 
ered against  the  executor.  Gaunt  v. 
Taylor,  414 

INTERROGATORIES. 
See  Answer,  4. 

.   INTITULING  CAUSE. 

See  Motion. 

JOINT-STOCK  COMPANY. 
See  Partnership,  1,  2. 

When  the  relation  of  trustee  and 
cestui  que  trust  begins,  as  between  the 
projectors  of  public  companies  and  such 
companies.     Foss  v.  Harboitle,        489 

JOINT-TENANCY. 
See  Husband  and  Wirs. 


JURAT. 

Form  of  the  jurat  in  taking  the  an- 
swers  of  Defendants,  and  particulaTly 
wheie  the  Defendant  is  illiterate.  Wil* 
ton  V.  Clifton,  635 

JURISDICTION. 
See  Statutes,  Construction  of,  1. 

1.  The  mortgagee  of  a  ship,  by  bill 
of  sale,  who  has  omitted  to  prixruie  an 
indorsement  thereof  on  the  certificate 
of  registry,  within  thirty  days  after  the 
return  of  the  chip  to  port,  as  required 
by  the  Registry  Act,  the  registered 
owner  having  after  that  time  become 
bankrupt, — has  no  equity,  distinct  from 
his  legal  rights,  to  restrain  the  sale  of 
the  ship  by  the  assignees  ;  the  title  to 
the  ship,  after  the  bankruptcy,  depend- 
ing upon  the  application  of  the  rule  of 
law  with  regard  to  order  and  disposition. 
Campbell  v.  Thompson,  140 

2.  A  Banking  company,  in  acknowl- 
edgment of  monies  deposited  with  them 
by  H.  gave  him  two  accountable  receipts 
for  100/.  each,  on  which,  according  to 
the  course  of  dealing,  interest  would  be 
paid.  H.  died  ;  and  pending  a  contest 
for  the  administration  of  his  estate,  the 
receipts  came  into  the  possession  of  a 
stranger,  who  fraudulently  obtained 
payment  from  the  bank,  and  the  re- 
ceipts were  returned  to  the  bank,  and 
cancelled  : — Held,  that  the  administra- 
tor of  H.  might  sustain  a  suit  in  equity 
against  the  banking  company  for  pay- 
ment of  the  sum  for  which  the  receipts 
were  gi^en.     Pearce  v.  Creswick,    5^86 

3.  The  necessity,  arising  from  the 
nature  of  a  transaction,  to  sue  in  equity 
for  discovery,  is  a  material  circumstance 
to  be  regarded  in  considering  the  juris- 
diction of  the  Court  to  give  relief  in  the 
same  case ;  but  the  necessity  of  coming 
into  equity  for  discovery  does  not  neces- 
sarily carry  with  it  the  right  to  relief. 

lb. 
4-  Where,  on  a  bill  for  relief,  by  a 
Plaintiff  having  a  legal  demand, — if  the 
court  of  equity  had  refused  its  aid,  the 
Plaintiflf  would  have  been  compelled  to 
try  his  right  at  law,  whilst  documents 
constituting  evidence  of  his  right  were 
in  the  possession  of  the  Defendant,  the 
Court,  in  order  to  determine  the  title  of 
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the  PlainlifTto  the  possession  of  the  do- 
comei\t3,  being  obliged  to  enter  into  the 
le^al  question,  will  entertain  the  whole 
case,  and  giro  the  Plaintiff  the  same 
relief  as  he  would  have  had  at  law.  lb. 

LEGACY. 

See  Mistake,  2. 

1.  The  testator  gave  certain  pecuni- 
ary legacies  to  his  daughters  respect- 
tively,  one  half  to  be  invested  and  se- 
cured from  the  control  of  any  husband, 
the  inteiest  to  be  paid  to  them  in  the 
meantime,  and  the  principal  disposed  of 
as  they  should  direct,  to  tlieir  issue;  but 
in  case  they  should  die  without  isswc, 
he  gave  the  principal  among  the  Sur- 
vivors of  his  children  in  equal  shares  : 
— Hdd^  that  the  first  bequest  was  li- 
mited to  issue  living  at  the  death  of  the 
children,  and  that  the  gift  on  failure  of 
issue  referred  to  the  ^ame  objects.  That 
the  gift  did  not  pass  the  accruing  shares 
of  a  parent  dying,  leaving  issue,  to  their 
issue.    Leeming  v  Sherratt,  14 

2.  A  gift  by  will  of  all  the  interest  of 
the  testatrix  in  certain  stock,  followed 
by  a  codicil  directing  that  a  debt  owing 
to  her  should,  at  her  death,  be  laid  out 
in  the  same  stock,  will  not  pass  the 
amount  of  the  debt  to  the  legatee  of  the 
stock.     Havard  y.  Price f  98 

3.  Gift  by  a  testator  of  his  real  and 
persona]  estate  to  his  wife  for  her  life, 
and  the  residue  to  be  equally  divided 
between  her  brothers  and  sisters,  and, 
in  case  any  of  them  should  be  dead  at 
the  time  of  her  decease,  leaving  issue, 
snch  issue  to  stand  in  their  parents' 
place  : — Heldy  first,  that  no  brother  or 
sister,  who  died  before  the  date  of  the 
will,  was  capable  of  taking  under  the 
bequest,  and  therefore,  the  issue  of  any  i 
brother  or  sister,  who  was  dead  before 
the  date  of  the  will,  coold  not  take  by 
substitution;  secondly,  that  it  was  not 
an  original  and  substantive  gift  to  the 
issue  of  those  brothers  and  sisters  who 
were  dead  at  the  death  of  the  wife ;  and 
thirdly,  that  the  brothers  and  sisters, 
who  survived  the  testator,  and  after- 
wards died  without  issue  in  the  lifetime 
of  the  wife,  were  entitled  to  shares  in 
the  residue.     Gray  v.  Gtnrmant       268 

4.  Several  bequests  to  a  servant  of 
(he  testator,  made  in  eight  diflferent  in- 


struments, held  to  be  all  cumulative, 
notwithstanding  the  gift  to  the  party  by 
the  last  codicil  was  much  larger  than 
any  of  the  preceding  gifts  to  him  ;  and 
the  whole  amount  given  by  that  codicil 
was  expressed  as  being  given  to  provide 
for  the  servants  of  the  testator.  Suisse  v. 
Lord  Lowther,  4*24 

5.  Where  a  testator  makes  several 
gifts  to  a  stranger  by  different  instru- 
ments, the  presumption  is,  that  such 
gifts  are  comoiative,  and  the  circum- 
stance of  differences  in  their  character 
or  amount,  or  of  a  further  motive  or  rea- 
son assigned  upon  the  instrument,  tends 
to  strengthen  the  presumption. 

LEGATEE. 
Sec  Parties,  2,  4,  5. 

LEGATEE^S  SUIT. 

It  is  no  objection  to  the  hearing  of  a 
suit  for  a  pecuniary  legacy  in  which  as- 
sets  are  admitted,  that  a  decree  for  the 
administration  of  the  estate  of  the  tes- 
tator has  been  made  at  the  suit  of  a  re- 
siduary legatee  ;  but  whether  the  Court 
would  direct  the  accounts  of  the  same 
estate  to  be  taken  in  both  suits — qmtre, 
Suisse  V.  Lord  Lowther,  424 

LIFE  ANNUITY. 

See  Consideration. 

LIEN 
See  Creditor's  Suit,  2. 
Notice,  3." 
Partnership,  L 
Policy  of  insurance. 
Solicitor,  2. 

1.  The  solicitor  of  an  executrix  and 
devisee,  paying  a  sum  of  money  in  ex- 
oneration of  an  adverse  claim  on  part  of 
the  testator's  estate,  does  not,  as  against 
creditors  of  the  testator,  necessarily  and 
by  force  of  the  transaction  alone,  acquire 
a  lien  upon  the  estate,  or  on  the  title- 
deeds,  for  the  turn  which  he  so  paid. 
Christiem  v.  Field,  177 

2,  The  solicitor  of  the  executrix  hav- 
ing paid  a  sum  which  was  due  to  a  third 
party,  who  had  a  lien  on  title-deeds  be- 
longing to  the  testator's  estate  for  the 
amount,  gave  a  receipt  for  the  deeds  in 

I  the  name  of  the  executrix,  and,  as  her 
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solicitor,  c&rried  into  the  Master's  office 
her  examination,  in  which  the  sum  he 
had  so  paid  was  stated  to  have  been  paid 
by  the  executrix,  and  was  allowed  ac- 
cordingly : — Heldf  that  the  solicitor  must 
in  such  circumstances,  be  presumed  to 
have  made  the  payment  on  the  behalf 
and  on  the  personal  security  of  his  cli- 
ent ;  and  that  he  could  not  claim  a  lien 
upon  the  deeds  for  the  amount.  lb. 

3.  Where  a  party  has  employed,  as 
his  solicitors  in  a  cause,  a  firm  of  two 
solicitors  in  partnership,  the  retirement 
from  the  business  of  one  of  such  partners, 
under  an  arrangement  with  the  other, 
operates  as  a  discharge  of  the  client  by 
the  solicitors,  and  the  client  is  thereupon 
entitled  to  require  that  the  papers  in  the 
cause  necessary  for  its  prosecution  shall 
be  delivered  up  to  his  new  solicitor,  upon 
the  usual  undertaking  for  saving  the  lien 
o f  the  d  ischarged  solicitors .  Griffiths  v . 
Griffiths,  587 

LIMITATION  TO  ILLEGITIMATE 
CHILDREN. 

The  objection  to  the  validity  of  a  lim- 
itation to  unborn  illegitimate  children  is 
not  founded  exclusively  on  the  uncer- 
tainty of  description  ;  nor,  semble^  is 
there  any  distinction  between  the  valid- 
ity of  a  limitation  in  favour  of  such  per- 
sons, whether  discrihed  as  the  children 
of  a  roan,  or  the  children  of  a  woman. 
Dover  v.  Alexander,  275 

LITERACY  PROPERTY. 
See  Piracy. 

LUNATIC. 

The  order  appointing  a  solicitor  to  be 
the  guardian  ad  litem  of  a  lunatic,  not 
found  80  by  commission,  may  be  made 
under  the  28th  Order  of  October,  1842, 
on  the  application  of  the  Plain tilT;  but 
it  cannot  be  made  without  service  of  no- 
tice upon  the  alleged  lunatio.  Brooks 
Jobling,  155 

MAINTENANCE. 
See  Absoluts  Intkrest. 

MARRUGE  ACT 
See  Discovery,  3. 


MARRIAGE,  RESTRAINT  OF. 

See  Condition. 

MASTER. 
See  Commission,  2. 

MISTAKE. 

1.  A  mistake  of  the  law  or  practice 
of  the  Court  is  not,  per  se,  a  ground  for 
allowing  a  party  to  go  into  evidence, 
on  facts  at  issne  at  the  hearing  of  the 
cause,  semble,     Woodgate  v.  Field,  211 

2.  That  the  Court  would  not  inquire 
into  the  fact  of  whether  a  testator  was 
mistaken  or  not,  with  reference  to  bis 
daughters's  health  or  capacity,  assigned 
by  his  will  as  a  reason  for  imposing  a 
condition  in  restraint  of  marriage.  Mof' 
ley  V.  Reynoldson,  570 

MORTGAGEE. 

See  Adverse  Possession. 

MORTG  AGE. 

See  Creditor's  Suit,  2. 
Colonial  Law. 
Conversion. 
Foreclosure. 
Injunction,  2,  3. 
Jurisdiction,  1. 
Notice,  3. 

1.  Bill  by  the  owner  of  an  estate  in 
Demerara,  against  an  incnmbianoer 
thereon  to  restrain  him  from  enfordog 
paymet  in  this  country  of  notes  which 
had  been  given  for  part  of  the  debt,  on 
the  ground  that  the  incumbrancer  eoald 
not  deliver  up  the  grosse  copy  of  the 
acts  of  hypothecation,  which  it  was  al- 
leged was  necessary  to  a  valid  discharge. 
The  common  injunction  was  obtained. 
The  answer  admitted  that  the  iDcara- 
branoer  had  no  grosse  copy  in  his  pos- 
session, and  that  a  second  grosse  copy 
would  not  be  issued  by  the  Court  with* 
out  indemnity ;  but  it  did  not  state  for 
what  purpose  or  in  whose  favour  the  in- 
demnity was  required,  or  that  grosse  co- 
pies had  not  been  actually  taken  oot  in 
respect  of  the  charges  which  the  Defen- 
dant had  upon  the  estate,  or  that  any 
inquiries  or  searches  had  been  made  ia 
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feference  to  these  qaestions,  or  that  any 
canoellation  or  discharge  had  been  en- 
tered in  Court  io  respect  of  the  previous 
payments  on  account  of  the  debt.  The 
Plaintiffs  and  the  Defendant  had  both 
acted  with  regard  to  the  estate,  in  their 
pievioQs  dealings  concerning  it,  with- 
out requiring  the  production  of  the  gross- 
es. The  Court  dissolved  the  injunction, 
upon  the  incumbrancer  giving  security 
to  indemnify  the  Plaintiffs  from  any  coo- 
sequences  arising  from  the  absence  of 
the  grosses    Bentinck  v.  Willink,       1 

2.  Under  the  statutes  3  &  4  Will.  4, 
e.  27,  s.  42,  and  3  &  4  Will.  4,  c.  42, 
s.  3,  a  mortgagee  of  land,  whose  mort- 
gage debt  and  interest  are  secured  also 
by  a  bond  or  covenant,  is  entitled  in  a 
foreclosure  suit  to  charge  the  mortgaged 
estate  with  the  full  arrears  of  interest 
accruing  on  the  mortgage  debt,  with- 
in twenty  years  before  the  institution  of 
the  suit    Du  Vigier  v.  Lee,  326 

3.  The  price  of  redeeming  the  mort- 
gaged premises  is  the  same  in  a  suit 
by  the  mortgagor  to  redeem  as  it  would 
be  in  the  like  circumstances  in  a  suit  by 
the  mortgagee  to  foreclosure.  lb. 

4.  If  the  debt  and  interest  are  secur- 
ed only  by  the  mortgsge,  the  mortgagee 
is  entitled  to  no  more  than  six  years*  ar- 
lear  of  interest,  sembie,  lb. 


MOTION. 

Ad  order  to  dismiss,  for  want  of  pro- 
eecution,  obtained  upon  notice  of  motioa, 
intituled  in  the  name  of  the  Plaintiff  and 
three  Defendants, — where  one  of  the 
Defendants  had  been  struck  out  by 
mmendment,— discharged,  with  costs, 
as  irregular.     Rawlait  v.  Cattell,      186 


NEGLIGENCE. 

SeeViNooR  and  Pvroha»r,  3. 

Negligence,  as  applied  to  eases  of 
constructive  notice,  supposes  the  disre- 
gard of  a  fact  known  to  the  purchaser, 
which  indicated  the  existence  of  the  fact, 
the  knowledge  of  which  the  Court  im- 
putes to  him  ;  and  such  negligence  may, 
without  a  fraudulent  motive,  be  so 
gross  a«  to  justify  the  charge  of  oon- 


strootive  notice.      8aMt,      West    v. 
Reid,  249 

NOTICE. 

See  Negligence. 
Partnership,  3. 
Policy  or  Insurance. 
Production  or  Documents,  1. 
Vendor  and  Purchaser,  3. 

1.  A  sale  took  place  under  a  decree. 
The  abstract  stated  that  the  person,  at 
whose  death  the  sale  was  to  be  made, 
proved  the  will  of  the  testator,  but  it 
did  nor  state  the  pleading  m  the  cause, 
or  whether  that  person  was  living  or 
dead  : — Held^  that  this  was  not  a  suffi- 
ciently distinct  intimation  to  the  purcha- 
ser that  the  time  of  the  sale  had,  with- 
out any  sufficient  ground,  been  antici- 
pated.    Blacklow  V.  Laws,  40 

2.  A  purchaser  may  be  presumed  to 
have  investigated  every  instrument, 
which  directed  or  inferentially  forms  a 
link  in  the  title  to  the  property,  but  not 
instruments  which  are  neither  directly 
nor  presumptively  connected  with  it, 
and  may  only  by  poseibility  affect  it. 
Semhle.     West  v.  Reid,  249 

3.  After  the  commencement  of  a 
treaty  for  the  sale  of  an  estate  by  A., 

t  and  the  purchase  of  it  by  B., — A.  agreed 
to  give  C.  a  mortgage  on  the  estate  as 
a  security  for  an  antecedent  debt,  and 
notice  of  the  agreement  was  given  to 
the  solicitors  of  B.  The  treaty  foi  the 
sale  afterwards  ceased  to  be  prosecuted 
for  upwards  of  five  years,  during  part  of 
which  time  the  suit  of  an  adverse  clsim- 
ant  of  the  estate  was  pending.  A.  then 
died,  and  B.  purchased  the  estate  at  a 
lower  price  fiom  the  heir  and  devi- 
see of  A.  B  conveyed  the  estate  in 
mortgage  to  D.  The  same  solicitors 
were  concerned  for  B.  from  the  com- 
mencement of  the  treaty  with  A .  until 
the  final  purchase  of  the  estate,  and  for 
D.  in  the  business  of  the  mortgage : — 
Held,  under  the  circumstances  of  the 
case,  that  B.  and  D.  had  through  their 
solicitors,  constructive  notice  of  the 
agreement  with  C,  and  that  the  estate 
in  their  hands  was  subject  to  the  lien  of 
C.  for  the  amount  agreed  to  be  secured 
by  the  proposed  mortgsge.  Fuller  v. 
Bennett,  394 
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NOTICE  OF  MOTION. 

See  Affidavit,  2. 

OFFICE  COPY . 
See  Amendment,  5. 

ORDERS  OF  COURSE. 
See  Service,  H,  3. 

ORDER  AND  DISPOSITION. 
/Se£  Jurisdiction,  1. 
Partnership,  4. 
Policy  of  Insurance. 

ORDER  TO  ELECT. 
See  Specific  Performance. 

PARTIES. 
See  Decree. 

General  Orders. 

XXX.  of  1841. 

Supplemental  Bill. 

1.  In  a  suit  against  the  trastees  of 
real  estate,  havin;^  the  legal  fee,  and 
full  powers  of  sale, — ^the  object  being 
to  raise  a  legacy  charged  on  such  es- 
tate,— the  equitable  tenant  in  tail  there- 
of is  a  necessary  party,  and  it  is  not 
sufficient  to  serve  him  with  a  copy  of 
the  bill  under  the  23rd  Order  of  Au- 
gust,   1841.     Barkley  ▼.   Lord  Reay, 

306 

3.  A  person  to  whom  a  legacy  or  an 
annuity,  is  given,  to  be  paid  out  of  the 
lesidue  aftei  the  death  of  the  legatee 
for  life  of  such  residue,  is  not  a  necessa- 
ry party  to  a  suit  for  administration  of 
the  estate,  brought  by  legatees  of  ali- 
quot shares  of  the  ultimate  residue. 
Fisk  V.  Norton,  381 

3.  Twenty  creditors,  interested  in  a 
real  estate,  are  not  so  large  a  number 
that  the  Court  will,  on  the  ground  of 
inconvenience  alone,  allow  a  few  of  them 
to  represent  the  others,  and  dispense 
with  snch  others  as  parties  in  a  suit  to 
recover  the  estate  against  the  whole 
body  of  creditors.  Harrison  v.  Stew- 
ardson^  530 

4.  That  where  a  trust  fund  is  to  be 
administered  under  the  direction  of  the 
Couit,  the  general  rule  requiring  the 
cestui  que  trusts  to  be  parties,  is  appli- 
cable to  foreign  truatees  and  cestui  que 
trusts,  residing  out  of  the  jurisdiction, 


aoless  a  special  case  of  difficulty  or  in- 
convenience in  the  application  of  the 
rule  be  shewn.  Weatherby  v.  St. 
Giorgio,  624 

5.  The  court  will  not,  upon  the  ar- 
gument of  the  objection  fiir  want  of 
parlies,  under  the  30th  and  39th  Orders 
of  August,  1841,  order  that  persona 
beneficially  interested  be  made  paities : 
such  order,  if  made,  will  not  be  made 
until  the  hearing  of  the  cause.  Osborne 
V.  Foreman,  656 

PARTIES  OUT  OF  THE  JURIS- 
DICTION. 

The  legatees  of  two-sixths  of  a  fund, 
the  title  to  which  was  in  question,  be- 
ing out  of  the  jurisdiction,  the  Court 
made  the  declaration  of  right  with  re- 
spect to  the  other  four-sixth  parts  only. 
Morley  v.  Rennoldson,  570 

PARTNERSfflP. 
See  Production  of  Documents,  4. 

1.  Trust-funds  were  invested  in  the 
purchase  of  transferrable  shares  in  a 
Banking  (.ompany,  in  the  name  of  one 
of  the  trustees,  who  executed  a  declara- 
tion of  the  trusts  thereof,  (the  rules  of 
the  company  not  allowing  shares  to 
stand  in  the  name  of  joint-owners  of 
cestui  que  trusts).  The  trustee  was 
also  a  proprietor  of  shares  in  his  own 
right  in  the  same  Company,  and  made 
various  sales  and  pnrchases  of  shares 
therein.  There  was  nothing  to  dis- 
tinguish which  were  the  individual, 
shares  held  by  the  different  proprietors! 
the  same  being  in  the  nature  of  capital, 
expressed  by  quantity.  The  trustee 
contracted  to  assign  a  certain  number 
of  shares  to  the  Banking  Company  as 
a  security  for  advances  which  they  made 
to  him  :  he  afterwards  became  bank- 
rupt : — Heldy  that  having  regard  to  the 
deed  of  association,  the  Banking  Com- 
pany had  no  lien,  founded  on  the  gen- 
eral relation  of  partnership,  on  the  shares 
of  a  proprietor,  in  respect  of  a  debt  ow- 
ing by  the  proprietor  to  the  Company. 
Ptnkettv.   Wright,  120 

2.  That  the  right  which  the  directors 
of  the  Banking  Company  aiight  have, 
under  the  deed  of  aaeociatioa,  of  with- 
holding their  approval  of  the  transfer  of 
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8fa%rB8,  cannot  be  exercised  for  the  pur- 
pose of  previously  obtaininf?  payment 
of  a  debt  due  to  the  Bank,  from  the  pro- 
prietor whose  shares  are  proposed  to  be 
transferred.  lb 

3.  That  the  equitable  title  of  the  ces- 
tui que  trusts  to  the  shares  purchased 
with  the  tiust-funds  was  perfected,  with- 
out notice  to  the  Banking  Company,  by 
the  execution  of  the  declaration  of  truet 
thereof.  16. 

4.  That  the  special  contract  by  the 
proprietor  to  assign  his  shares  to  the 
Banking  Company,  as  a  security  for 
their  advances,  (rave  the  Bank  a  lien  on 
the  shares  then  standing  in  the  name  of 
the  proprietor,  of  which  he  was  the  ben- 
eficial owner ;  and  that  the  same  were 
not  in  his  order  and  disposition  at  the 
time  of  the  bankruptcy.     Semble.      lb. 

5.  The  implied  authority  of  a  part- 
ner to  bind  his  co-partners  for  the  re- 
payment of  money  boriowed  for  part- 
neiship  purposes,  in  the  ordinary  course 
of  partnership  transactions,  does  not 
necessarily  extend  to  raising  money  for 
the  purpose  of  increasing  the  fixed  cap- 
ital  of  the  firm,  and  therefore  a  party 
advancing  money  to  one  partner,  know- 
ing that  it  was  for  the  latter  purpose, 
cannot  as  a  matter  of  course  charge  the 
other  partners  with  the  loan,  unless  the 
transaction  took  place  with  their  ex- 
press or  actual  authority.  Fisher  v. 
Tayler,  218 

6.  Two  partners  in  a  firm  announced 
their  intention  of  adding  16,000/.  to 
their  capital,  by  admitting  one  or  more 
additional  partners.  W.  entered  into 
a  negotiation  with  one  of  the  partners, 
then  acting  on  behalf  of  both,  on  the 
subject  of  the  announcement,  but  afler- 
waida  declining  to  enter  into  the  firm, 
advanced  a  sum  of  4000/.  to  that  part- 
ner by  way  of  loan,  on  the  security  of' 
the  bills  of  the  firm,  and  also  of  the  sep- 
arate estate  of  such  partner  :• — Hddy 
that  W.  had,  so  far  as  this  evidence 
went,  notice  that  the  loan  of  4000/.  was 
an  advance,  not  within  the  implied  au- 
thority of  the  partner  obtafning  it,  the 
other  partner  having  authorized  the  cap- 
ital to  be  raised  in  a  different  mode  ;  but, 
inasmuch  as  the  original  partnership 
was  then  existing,  and  the  advance 
might  hove  been  within  the  scope  of  the 
paxtnenhip  authority)  without  leferenoe 


to  the  proposed  increase  of  capital,  lib- 
erty WHS  given  to  W»,  for  the  purpose 
of  trying  that  question,  to  bring  an  ac- 
tion on  the  bills  against  the  executors 
uf  the  other  partner.  Ih. 

PAYMENT  OUT  OF  COURT. 

Order  for  payment  of  the  dividends 
of  a  fund  in  Court,  to  the  executors, 
for  distribution  amongst  the  parties  in- 
erested,  before  the  accounts  of  the  es- 
tate were  taken,  the  executors  admitting 
assets  of  the  testator  for  all  purpcses. 
Shewelly.  Shewell,  154 

PETITION. 
See  Appointment,  3. 

PIRACY. 

1.  The  proprietor  of  a  book,  whose 
copyright  has  been  invaded  by  the  print- 
ing of  a  similar  work,  and  who  is  enti- 
tled to  an  injunction  to  restrain  the 
printing  and  sale  of  the  unlawful 
work,  is  not,  under  the  stat.  54  Geo.  3, 
c.  156,  s.  4,  entitled  to  an  order  for  the 
delivery  up  of  the  illegal  copies, — if  the 
book,  the  copyright  of  which  has  beec 
infringed,  was  not  composed,  and  en- 
tered according  to  the  statutes,  at  the 
time  the  illegal  copies  were  printed. 
Colbum  V.  Simms,  543 

2.  Semble,  there  is  no  common  law 
right  in  the  author  or  proprietor  of  a 
book  which  is  pirated,  to  the  delivery 
up  of  the  copies  of  the  illegal  work  ; 
and,  therefore,  if  such  relief  is  given 
in  equity,  it  must  be  under  the  provis- 
ions of  the  statutes  for  the  protection  of 
literary  property.  lb. 

3.  Whether  the  copies  of  the  illegal 
work  would  in  any  case  bo  ordered  to 
be  delivered  up  in  a  suit  to  which  the 
person  at  whose  expense  and  on  whose 
account  they  had  been  printed  was  not 
a  party, — Quare,  lb* 

4.  Principle  upon  which  the  Court 
gives  an  account  of  the  profits  of  the 
unlawful  work,  in  the  case  of  piracy. 
Id.  660 

PLAINTIFF. 
See  Creditor's  Suit,  9. 
Infant. 
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PLEA. 
See  Costs,  3. 

PLEADING. 
iSee  Bill  OF  Reyiyob. 
Demurrer. 
Immateriality. 
Supplemental  Bill. 

1.  Afler  the  trustees  of  a  chanty  had 
put  in  their  answer  in  a  suit,  and  before 
the  hearing,  one  trustee  died,  and  ao- 
other  resigned.     New  trustees  were  ap- 
pointed in   their  stead,  but  were  not 
made  parties  to  the  cause  before  the 
hearing.     After  the  cause  was  heard 
and  judgment  pronounced,  an  informa- 
tion was  filed  against  the  new  trustees, 
praying  the  benefit  of  the   former  pro- 
ceedings against  them,  and  that  they 
might  be  removed,  as  persons  not  duly 
qualified.     The  new  trustees  by  their 
answer  made  a  case  to  shew  that  the 
decree,  if  enforced,  would  be  prejudi- 
cial  10  the  charity,  and  insisted  that  it 
ought  not  to  be  made  against  them  . — 
Held^  that  the   new  trustees  came   in 
under  the  founder,  and  not   under  the 
trustees  for  whom  they  were  substituted; 
— that  the  issue  on  the  information  was 
not  merely  whether  the  new   trustees 
were  bound  or  not  by  the  decree  ; — 
that,  having  been  trustees  at  the  time 
of  the  decree,  they  ought  to  have  been 
made  partiea ; — ^that  not  having  been 
parties,  they  were  not  so  bound  by  the 
former  proceedings  as  to  be  precluded 
from  making  a  case  by  way  of  defence 
to  the  suit ;  and  that  the  statement  in 
their  answer  of  further  facts  for  that 
purpose  was  therefore  not  impertinent. 
Atiomey-Generalv.  Foster y  81 

S.  An  averment  in  a  bill  to  restrain 
the  setting  up  of  outstanding  terms  in 
ejectment, — that  H.  being  or  claiming 
to  be  entitled  to  the  premises,  devised 
them  to  the  Plaintiff,  and  positively 
averring  the  title  of  the  Plaintiff  thereto 
accompanied  by  statements  shewing 
that  his  claim  was  founded  upon  the 
devise,— A«/c^  to  be  sufficiently  certain 
upon  general  demurrer.  Houghton  v. 
Reynolds,  264 

3.  There  is  no  rule  of  pleading 
which  requires  that  the  facts  creating 
the  title  of  the  Plaintiff  to  relief  must 
appear  on  the  stating  part  or  before  the 
charging  paitof  the  bill ;  but  an  allega- 


tion thaA  the  Defendant  pretends,. &c., 
and  a  general  charge  of  the  contrary  of 
such  pretences,  is  not  an  averment  of 
the  facts  implied  in  the  contrary  charge. 

lb, 
4.  Bill  by  two  of  the  proprietors  of 
shares  in  a  company  incorporated  by 
act  of  Parliament,  on  behalf  of  them- 
selves and  all  other  the  proprietors  of 
shares  except  the  Defendants,  against 
the  five  directors,  (three  of  whom  had 
become  bankrupt),  and  against  a  pro- 
prietor wh6  was  not  a  director,  and  the 
solicitor  and  architect  of  the  company, 
charging  the  Defendants  with  concert- 
ing and  efilecting  various  fraudulent  and 
illegal  transactions,  whereby  the  pro- 
perty of  the  company  was  misapplied, 
aliened,  and  wasted ;  that  there   had 
ceased  to  b^  a  sufficient    number  of 
qualified  directois  to  constitute  a  board  ; 
that  the  company  had  no  clerk  or  office  ; 
that  in  such  circumstances  the  propri- 
etors had  no  power  to  take  the  property 
out  of  the  hands  of  the  DefendantBi  or 
satisfy  the  liabilities  or  wind  up  the 
affairs  of  the  company ;  praying  that 
the   Defendants  might  be  decreed   to 
make  good  to  the  company  the  losses  and 
expenses  occasioned  by  the  acts  com- 
plained of;  and   praying  the  appoint- 
ment of  a  receiver  to  take  and  apply 
the  property  of  the  company  in  dis- 
charge of  its  liabilities,  and  secure  the 
surplus:  the    Defendants  demurred. — 
Held,  that,  upon  the  facts  stated,  the 
continued  existence  of  a  board  of  di- 
rectors de  facto  must  be  intended  ;  that 
the  possibility  of  convening  a  general 
meeting  of  proprietors  capable  of  con- 
trolling the  acts  of  the  existing  board 
was  not  excluded  by  the  allegations  of 
the  bill ;    that  in  such  circumstances 
there  was  nothing  to  prevent  the  com- 
pany from  obtaining  redress  in  its  cor- 
porate character  in  respect  of  the  mat- 
ters complained  of ;  that  therefore  the 
Plaintifib  could  not  sue  in  a  form  of 
pleading  which  assumed  the  practical 
dissolution  of  the  corporation ;  and  that 
the  demurrers  must  be  allowed.     Foss 
V.  HarboUle,  461 

POLICY  OF  INSURANCE. 


1.  In  1816,  D.  assigned  a  policy  of 
insuranoa  on  his  life  to  a  trustee  to 
secure  a  sum  of  money  owing  to  W.  ; 
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and  Boon  ailerwards,  the  solicitor  of  W. 
caused  a  mecnorandam  to  be  entered  in 
the  office  of  the  Insurance  Company, 
directing  that  all  letters  were  to  be  sent 
to  such  solicitor,  and  the  premiums 
were  thenceforth  paid  by  W.,  through 
the  hands  of  such  solicitor ;  but  the 
Insurance  Company  were  not  informed 
on  whose  behalf  the  solicitor  acted. 
In  1826,  D.  became  bankrupt,  and 
bis  assignees  declined  to  interfere  re- 
specting the  policy.  The  premiums 
continued  to  be  paid  by  W.,  through 
his  solicitur,  during  his  life,  and  by  the 
executors  of  W.,  through  their  bank- 
ers, afler  his  death.  D.  died  in  1839. 
— Heldf  that  the  policy  was  in  the  order 
and  disposition  of  the  bankrupt,  and 
that  there  was  not  any  notice  given  to 
the  insurance  office  of  the  assignment 
of  the  policy  to  take  it  out  of  such 
order  and  disposition.     West  v.  Reid^ 

249 

2.  That  the  conduct  of  the  assignees 
did  not  amount  to  an  abandonment  of 
any  right  which  they  had  to  the  benefit 
of  the  policy.  lb. 

That  the  executors  of  W.  had  a  lien 
on  the  policy  for  the  amount  of  the 
premiums  which  had  been  paid  by  W., 
and  his  estate,  and  the  interest  thereon ; 
and  that  they  were  entitled  to  payment 
of  the  amount  thereof  out  of  the  mo- 
nies payable  under  the  policy.  R. 

POWER. 
See  Appointment,  2. 

PRACTICE. 
See  Address  for  Service. 
Affidavit. 
Amendment. 
Answer,  1. 
Appearance. 
Attachment. 
Bill  and  Answer. 
Bill  of  Revivor. 
Commission. 
Confirming  Report. 
Creditor's  Suit. 
Decree. 
Depositions. 
Evidence,  1. 

DxCEPTIONt. 

Forma  Pauperis. 
Guardian. 
Intituling  Cause. 

Vol.  n.  76 


Motion. 

Office  Copt.         "* 

Parties  out  of  the  Jurisdiction. 

Payment  out  of  Court. 

Prbliminart  Inquiries. 

prisioner. 

Production  of  Documents. 

Pro  Confesso. 

Proof  of  Debt. 

Receiver. 

Service. 

Time. 

Traversing  Note. 

Witness. 

Writ. 

Writ  of  Assistance. 

PRELIMINARY  INQUIRIES. 

1.  Motion  under  the  5th  Order  of  the 
9th  of  May,  1839,  for  special  accounts 
and  inquires,  not  merely  preliminary  to 
the  decision,  at  the  hearing,  of  the  ques- 
tions in  the  cause,  but  involving  the  de- 
cision of  some  of  those  questions,  refus- 
ed.    Curdy,  Curd,  116 

2.  Motion  for  inquiries,  as  prelimina- 
ry, under  the  5th  Order  of  the  9th  of 
May,  1839,  refused,  where  the  necessi- 
ty of  the  inquiries  would  depend  upon  a 
certain  effect  being  given  to  a  will  of 
difficult  construction.  Breeze  v.  Eng- 
lish,  118 

3.  Order  for  preliminary  inquiries, 
under  the  5th  Order  of  the  9th  of  May, 
1839,  refused,  where  some  of  the  De- 
fendants, suggested  to  be  out  of  the  ju- 
risdiction had  not  appeared.  Barret  ? . 
Buck.  530 

PRISONER. 

A  defendant,  in  custody  for  not  an- 
swering, and  brought  up  to  have  the 
biU  taken  pro  confesso  against  him,  with- 
in the  time  limited  by  the  statute,  1  W. 
4,  c.  36,  s.  15,  rule  13,  asked  for  time 
to  put  in  his  answer,  and  three  weeks 
was  thereupon  given  him,  with  liberty 
to  apply  for  his  discharge  upon  having 
answered.  The  time  fixed  by  the  same 
rule  of  the  statute  for  retaining  a  defen- 
dant in  custody,  without  obtaining  the 
order  for  taking  the  bill  pro  confesso, 
expired  during  the  three  weeks :  no  an- 
swer was  put  in : — HMf  that  in  such 
cireumstanoea  the  defendant  was  not  en- 
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titled  to  hia  discharge  under  the  13lh 
rule  of  the  statute,  but  was  remitted  to 
the  situation  he  would  have  been  in  if 
that  provision  of  the  statute  had  not  ex- 
isted.    Woodward  V,  Conebeer^        606 

PROBATE. 

Semble,  the  question  whether  a  pre- 
rogative or  a  diocesan  probate  is  neces- 
saiy,  depends,  not  upon  the  place  in 
which  the  estate  of  the  testator  comes 
to  be  administered,  but  on  the  local  sit- 
uation of  the  property  at  the  time  of  his 
death.    Jones  v.  Howells,  342 

PROBATE  DUTY. 

See  Executor  and  Administrator. 

PRO  CONFESSO. 
See  Absconding. 
Bill  of  Revivor. 

1.  A  defendant  in  contempt  for  not  an- 
swering the  bill, — brought  to  the  bar 
and  remanded, — and  again  brought  up 
by  habeas  corpus,  twenty-eight  days  af- 
ter having  been  remanded,  upon  motion 
to  take  the  bill  pro  confesso,  under  the 
Stat.  1  Will.  4,  c.  36,  s.  15,  role  2,may 
file  his  answer  aAer  the  motion  is  made ; 
and,  sembiej  at  the  latest  time  on  that 
day.    Robinson  v.  Stanford ,  149 

3.  Process  for  taking  a  bill  pro  con- 
fesso under  the  1st  Order  of  the  11th  of 
April,  1842,  against  a  Defendant  deem- 
ed to  have  absconded,  afler  appearance 
by  his  own  clerk  in  Court.  Harrison  v. 
Stewardson ,  533 

3.  Order  1.  of  the  11th  of  April,  1842, 
as  to  taking  bills  pro  confesso,  applies 
to  suits  commenced  before,  as  well  as 
after,  the  date  of  the  order.  lb. 

4.  Proceedings  for  taking  the  bill  pro 
confesso,  under  the  Order  1  of  the  Uth 
of  April,  1842,  against  a  Defendant 
deemed  to  have  absconded,  for  whom  an 
appearance  has  been  entered  under  the 
Order  VIII.  of  the  26th  of  August,  1841, 
and  who  does  not  afterwards  appear  by 
his   own  solicitor.    Eltoft  v.  Brown^ 

618 

5.  Where  a  Defendant,  aAer  being 
served  with  the  subpcsna  to  appear  and 
answer  the  bill,  does  not  enter  an  ap- 
pearance by  hia  own  soHcitor,  but  ab- 


sconds to  avoid  the  process  of  (he  Court, 
the  Plaintiff  may,  on  the  bill  taken  pro 
confesso,  under  the  Order  I,  of  the  11th 
of  April,  1842,  proceed  ex  parte  as 
against  a  defendant  who  has  not  appear- 
ed, although  the  plaintiff  has  entered  an 
appearance  for  him,  under  the  Order 
VIII.  of  the  26lh  of  August,  4841. 
Elloft  V.  Brown,  621 

6.  Bill  ordered  to  be  taken  pro  con- 
fesso in  vacation,  under  the  statute  1 
Will.  4,  c.  36,  s.  15,  rule  2.  Simmons 
v.  Wood,  644 

PRODUCTION  OF   DOCUMENTS. 

1.  Title-deed  of  the  Defendant  order- 
ed to  be  produced,  where  it  contained  a 
recital  that  might  affect  him  with  con- 
structive notice  of  the  plaintifTs  interest 
in  the  estate.     Neesom  v.  Clarkson^  165 

2.  Documents  directed  to  be  deposited 
with  the  clerk  of  records  and  writs,  af- 
ter an  Older  allowing  the  PlaintiflTor  his 
solicitors  to  inspect  and  tako  copies  there- 
of at  the  ofHce  of  the  Defendant's  solicit- 
ors,— the  solicitors  not  agreeing  by 
whom  the  copies  were  to  be  made. 
Prentice  v.  Phillips,  152 

3.  Delay  in  moving  for  production  of 
documents  until  after  the  Defendant*) 
witnesses  are  examined,  and  the  exhib- 
its marked  whereby  the  Plaintiff  may 
ascertain  which  are  the  Defendant's  ex- 
hibits, is  no  objection  to  the  order  be- 
ing made.  Duke  of  Beaufort  v.  Toy- 
or,  246 

'  4.  In  a  suit  for  taking  a  partnership 
account  between  solicitors,  the  Plaintiff 
is  entitled  to  the  discovery  and  produc- 
tion in  the  usual  way,  of  papers  mate- 
rial to  the  account,  although  such  pa- 
pers relate  to  professional  business  trans- 
acted for  their  clients : — Semble.  Brown 
V.  Perkins,  640 

PROFESSIONAL  CONFIDENCE. 

See  Production  of  Documents,  4. 

PROJECTORS. 
See  Joint-stock  Company. 

PROOF  OF  DEBT. 
See  Creditor's  Suit,  6,  6,  7. 

PROOF  OF  EXttlBltS. 
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See  Bill  and  Answxr. 

PROPER  USE. 
See  Separate  Use. 

RECEIVER. 

Receiver  of  a  West  India  estate  ap 
plied  for  by  one  of  the  parlies  entitled 
to  a  charge  thereon,  against  the  trustee, 
refused,  not\\ith8tanding  the  estate  >»as 
depieciated  in  value,  and  incumbrances 
thereon  were  increasing, — the  manage- 
ment of  the  trustee  not  appearing  to  be 
improper.    Barkky  v.  Lord  Reay^  308 

RECITAL. 
See  Evidence,  2. 
Production  op  Documents,  1- 

REDEMPTION. 
See  jNIortgage,  3. 

RETAINER. 

The  representative  of  a  deceased  exe- 
cutor, in  accountinof  for  the  exccutor^s 
receipts  of  the  trust  estate, — htld  not  to 
be  entitled,  by  way  of  discharge,  to  the 
amount  of  a  debt  owing  to  the  executor 
from  his  testator,  wiihout  evidence  of 
retainer  of  the  debt  by  the  executor  in 
his  lifetime:  the  amount  can  only  be 
claimed  as  a  debt  against  the  'estate 
Burge  V.  Brutton,  373 

REVOCATION. 
See  Heir-at-Law. 

SEPARATE  USE. 

The  testator  directed  an  annuity  to 
be  paid  by  the  trustees,  appointed  by 
his  will  into  the  proper  hands  of  hi 
daughter  A.,  the  wife  of  L  ,  for  her 
own  proper  use  and  benefit : — Held, 
that  it  was  not  a  trust  for  the  separate 
use  of  the  daughter.  Blacklow  v. 
Laws,  4U 

SERVICE. 
See  Amendment,  1,  2. 

I.  Personal  service  on  a  Plaintiff, 
(suing  in  person),  of  notice  of  appear- 
ance, is  re^jular,  under  the  2l8t  Order 
of  the  26th  of  October,  1842;  where 
the  Plaintiff  hta  omitted  to  endorse  on 


the  subpoena  to  appear  an  address  for 
service,  as  required  by  the  20th  Order 
of  the  26th  of  October,  1842,  although 
an  address  for  service  has  been  endorsed 
on  the  bill.     Price  v.  Webb,  513 

2.  An  order  for  leave  to  sue  in  forma 
pauperis  is  not  inoperative,  although  it 
is  not  served,  where  there  is  no  mala 
fides  in  holding  it,  and  no  step  has  been 
taken  in  the  cause  inconsistent  with  the 
order.     Church  v.  Mash,  652 

3.  Sembie,  the  same  rule  applies  to 
orders  of  course,  generally.  lb. 

SHIP  REGISTRY  ACT. 
See  Jurisdiction,  1. 

SOLICITOR. 
See  Discovery,  2. 
Lien,  1,  2,  3. 
Notice,  3. 
PnoLiucTioN  of  Documents,  4. 

J.  An  executor  who  acts  as  solicitor 
in  a  cause,  in  which  he  is  a  party  in  his 
representative  character,  though  he  is 
only  allowed  personally,  as  against  the 
estate,  such  costs  as  he  actually  pays, 
— held  entitled  to  be  allowed,  as  against 
the  estate,  that  proportion  of  the  whole 
costs  which  his  town  agent  in  the  cause 
was  entitled  to  receive.  Burge  v. 
Brutton,  3T3 

2.  An  executor  is  not  entitled  to  be 
allowed  the  costs  of  a  suit  in  respect  of 
the  estate,  prosecuted  by  a  solicitor 
whom  he  did  not  employ  :  the  solicitor 
himself  is  the  party  to  apply  for  costs, 
as  a  lien  on  the  fund  which  he  has  re- 
covered. /6. 

SOLICITOR  AND  CLIENT. 

1.  On  a  question  of  the  propriety  of 
a  purchase  by  a  solicitor  from  his  client, 
solicitor,  in  order  to  sustain  the  transac- 
tion, must,  if  ho  was  solicitor  in  hoc  re, 
shew  that  he  gave  his  client  all  that 
reasonable  advice  against  himself,  which 
his  office  of  solicitor  would  have  made 
it  his  duty  to  have  given  him  against  a 
third  person;  but  the  nature  of  the 
proof  varies  according  to  the  subject  of 
the  purchase,  the  relative  situation  of 
the  parties,  and  the  equality  of  the  foot- 
ing upon  which  they  stand,  in  reference 
to  the  subject  of  the  contract ;  and,  al- 
though the  relationship  of  attorney  and 
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tee  must  be  presumed  to  have  transferred 
or  pledged  sach  shares  as  lielonged  to 
himself,  and,  so  far  as  he  had  shares  of 
his  own,  not  to  have  transferred  or 
pledged  the  shares  of  his  cestai  que 
trusts.  That,  therefore,  the  cestui  que 
trusts  were  entitled  to  so  many  of  the 
shares  stacdinu  in  the  name  of  the  trus- 
tee at  the  time  of  his  bankruptcy,  as 
could  be  presumed  to  be  identical  with 
the  shares  in  which  the  trust- funds  were 
invested,  from  the  fact  that  such  a  num- 
ber of  shares  had  always  thenceforward 
stood  in  the  name  of  the  trustee.  Pink- 
€U  V.  Wright,  120 

.     TRUST  FOR  SALE. 
See  CoNVEKSioN. 

UNDUE  INFLUENCE. 
See  Solicitor  and  Client,  1,  3. 

VACATION. 
See  Pro  Confesso,  6. 
Time. 

VENDOR  AND  PURCHASER. 
See  CcNoiTiONs  of  sale. 
Solicitor,  3. 
Trustee. 

1.  Where  an  estate  was  directed  by 
the  testator  to  be  sold  aAer  the  death  of 
a  certain  person,  and  the  sale  was  made 
during  the  life  of  that  person,  under  a 
decree,  some  of  the  persons  interested 
in  the  proceeds  being  infants  or  not  sui 
juris,  the  Court  would  not  compel  the 
purchaser  to  accept  the  title.  Blacklow 
▼.  Laws,  40 

2.  The  purchaser  of  the  estate  of  an 
insolvent  debtor  from  his  assignees,  at 
a  sale  by  auction,  will  not  be  affected 
by  constructive  notice  of  circumstances 
of  negligence  on  the  part  of  the  assig- 
nees, in  conducting  the  sale, — such 
circumstances  beinc:  entirely  collateral 
to  any  question  of  title.    Borell  v.  Dan, 

440 

3.  A  sale  of  the  estate  of  an  insol- 
vent debtor,  made  bona  fide,  at  a  public 
auction,  is  not,  after  conveyance  to  ihe 
purchaser,  necessarily  voidable  in  equity 
only  because  the  purchaser,  after  the 
sale,  but  before  the  conveyance,  had 
notice  of  circumstances  attending  the 
conduct  of  the  sale  by  the  assignees,  a- 
mouQting  to  DegligeDceon  their  part.  U, 


VOID  LIMITATION. 
See  Condition. 

WAIVER. 
See  Conditions  of  Sale,  3. 

WILL. 
See  Absolute  Intekest. 

1.  Gift  of  a  residue  of  real  and  per- 
sonal estate  to  trustees  to  sell,  get  io, 
and  pay  and  divide  the  money  arising 
therefrom,  onto  and  equally  among  the 
testator's  children,  so  soon  as  the 
youngest  should  attain  twenty-one, — 
the  daughter's  shares  to  be  invested 
and  secured,  and  the  interest  paid  to 
such  daughter,  and  the  principal  to  be 
disposed  of  amongst  her  children  as 
she  migl.t  direct ;  if  no  child,  the  share 
to  be  divided  amongst  the  survicors  of 
the  testator *s  children  equally,  and,  ia 
case  of  the  death  of  any  of  his  chil- 
dren leaving  lawfuV  issue,  the  testator 
gave  to  such  issue  the  share  the  parent 
would  have  been  entitled  to  have  : — 
Held, 

That  the  residuary  sharo  of  a  child, 
who  attained  twenty-one,  and  died  be- 
fiire  the  time  of  division,  passed  to  his 
representatives.    Leeming  v.  Sherralt, 

2.  That  no  child,  who  did  not  attam 
twenty-one,  was  intended  to  take  any 
interest  in  the  residue.    Semble.        lb. 

3.  That  the  word  "survivors"  in 
the  residuary  clause,  must  be  construed 
in  its  natuial  sense,  and  not  as  import- 
ing "  others,''  and  that  this  con&truo- 
tiun  of  the  word  in  one  part  of  the  will 
must  govern  the  construction  of  the 
same  word  in  the  other  part.  lb. 

4.  That  the  gift  of  the  part  or  share 
of  a  parent  dying  leaving  issue,  to  such 
issue,  applied  both  to  the  original  and 
accruing  shares  of  the  residue,  but  not 
to  the  particular  legacies.  lb. 

5.  The  Testator  gave  his  real  and 
personal  estate  in  trust  for  his  nephew 
John  for  life,  and,  after  his  death,  to  be 
conveyed  and  transferred  to  the  eldest 
son  of  John  on  his  attaining  twenty- 
one,  with  limitations  over  in  like  man- 
ner, if  there  was  no  such  son  of  John, 
to  two  other  nephews  of  the  testator, 
and  their  sons  successively  ;  and  in 
case  none  of  them,  the  said  three  oeph- 
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ew8,  should  have  a  8(9  who  should  sur- 
vive the  survivor  of  them,  and  attain 
tweoty-one,  the'  testator  then  devised 
the  estate  in  like  manner  to  a  fourth 
nephew  and  his  sons,  with  remainders 
over  to  their  respective  daughters  : — 
Held,  that  the  testator  in  the  words  of 
devise  to  the  fourth  nephew  must  be 
construed  to  mean  that  such  limitation 
should  take  effect  in  case  none  of  the 
first  three  nephews  should  leave  a  son 
surviving  his  parent  and  attaining 
twenty-one, — a  different  construction 
being  repugnant  to  specific  directions 
as  well  as  to  the  general  scheme  of  the 
will, — creating  cases  of  intestacy, — 
and  supposmg  a  capricious  and  irration- 
al intention ; — and  that,  therefore,  a 
son  of  John,  surviving  his  father  and 
attaining  twenty-one,  was  entitled  to  an 
absolute  conveyance  and  transfer  of  the 
real  and  personal  estate.  Hillersdon  v. 
Lowe,  355 

6.  Circumstances  in  which  one  testa- 
mentary instrument  is  held  to  be  in 
substitution  for,  or  a  mere  repetition  of, 
another.     Suisse  v.  Lowther,  424 

WITNESS. 
See  Commission. 


A  witness,  called  by  the  Plaintifif, 
and  cross-examined  by  the  Defendant, 
before  the  hearing,  on  a  point  not  thea 
in  iasue  in  the  cause,  allowed  to  be  ex- 
amined again  by  the  Defendant  on  the 
same  issue,  when  raised  before  the 
Master  under  the  decree. .   Whitaker  v. 


Wright, 


321 


WRIT. 


The  subpoena  to  appear  and  answer 
is  a  writ  to  which  the  20th  Order  of  the 
26lh  of  October,  1842,  applies  although 
it  is  not  sealed  in  the  Clerk  of  Records 
and  Writs  Office.    Price  v.  Webb,  515 

WRIT  OF  ASSISTANCE. 

A  party  is  entitled  to  a  writ  of  assist- 
ance, under  the  13th  Order  of  August, 
1841,  to  enforce  obedience  to  a  decree, 
although  the  memorandum,  in  the  form 
prescribed  by  the  12th  Order  of  August 
1841,  endorsed  upon  the  copy  of  the 
decree  served,  intimated  that  the  party 
neglecting  to  obey  it  would  be  liable  to 
process  by  attachment,  serjeant-at-arms, 
or  sequestration.   Bower  v.  Cooper,  413 
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